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Petitioner Bryan Eric Wl fe was convicted of capital mnurder
in Texas state court and sentenced to death. After exhausting
his state renedies, Wl fe applied for federal habeas relief. The
district court denied Wilfe's application for a wit of habeas
corpus, but it granted Wlfe a certificate of appealability (COA)
for his ineffective assistance of counsel claim As part of this

appeal, Wl fe asks this court for a COA on an additional issue:

Pursuant to 5TH QRCUT RULE 47.5.4, this court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



whet her his ineffective assistance claimfalls within the
presunmed prejudi ce exception. After considering these issues on
appeal, this court denies Wlfe's request for a COA and affirns
the judgnent of the district court.
Background of Wl fe' s Appeal
The Texas Court of Crim nal Appeals sunmarized the evidence
presented during trial in its opinion on direct appeal:

The body of 84 year old Bertha Lenell was found on the
fl oor of her honme, along with a change purse and sone
scattered coins. A nunber of black-eyed peas were al so
strewn on the floor. According to the testinony of a
medi cal exam ner, the victimhad twenty-six stab wounds
to the head, trunk, and abdonen. Bl ood found at the
crime scene was subjected to serology and DNA tests. A
serol ogist testified that the physical characteristics
found in [Wl fe s] bl ood matched bl ood found at the
crime scene and that those characteristics occurred in
only 0.2 percent of the African-Anerican popul ati on.
[Wlfe is African-Anmerican.] The DNA test results
showed that [Wlfe's] blood and the bl ood found at the
crime scene shared a DNA pattern that was estinmated to

appear in approximately 1 in 10 mllion Caucasians, in
approximately 1 in 1.7 mllion African-Anericans, and
in approximately 1 in 8.2 mllion H spanics. Testinony

at trial showed that Lenell was a close friend of
[Wlfe’'s] wife, that [WIfe] lived in the sane

nei ghbor hood, and that he was seen within a few bl ocks
of the crine scene shortly before and shortly after the
mur der. The residence showed no sign of forced entry.
The evi dence al so showed that [Wlfe] had a cut on his
fingers shortly after the nurder.

....Testinony showed that Lenell routinely kept noney
in a coin purse. She al so kept bl ack-eyed peas in her
purse for good luck. Brenda Vallian, a friend of the
victim testified that she took Lenell shopping on the
day of the offense and that she saw Lenell pull out
sixty dollars in cash, pay for groceries with I ess than
twenty dollars, and put the remaining noney back into
her coin purse. After the nurder, police officers
arriving at the scene found the coin purse on the



floor, unlatched, and containing only a single coin.?
Because no one witnessed the crinme, the State obtained Wlfe's
convi ction based on DNA analysis of the blood collected at the
crime scene.

During the sentencing portion of Wilfe's trial, the
prosecutor presented evidence that: Wl fe confessed to commtting
arnmed robbery in 1983; Wl fe was convicted for commtting another
robbery in 1989; after serving tinme in prison for the robbery,
Wl fe was paroled on work rel ease; and Wl fe absconded fromthe
work release center. |In defense, Wlfe's trial attorney, Harold
Lai ne, presented evidence froma psychol ogi st who opi ned t hat
Wl fe woul d not be dangerous in an institutional setting and
attributed WIfe's actions to intoxication. Laine also called a
correctional officer who testified that Wl fe had been assaul ted
while in custody awaiting trial. After considering this
evidence, the jury determned that a probability existed that
Wl fe would commit crimnal acts of violence that would
constitute a continuing threat to society, and insufficient
mtigating circunstances existed to warrant a sentence of life
i mprisonnment rather than death.® Accordingly, the state trial

court entered a judgnent sentencing Wl fe to death. The Texas

Wl fe v. State, 917 S.W2d 270, 274-75 (Tex. Crim App.
1996) .

3See Tex. CooE CRM Proc. ANN. art. 37.071, 8§ 2 (Vernon Supp.
2004) (instructing court on questions to be submtted to jury
duri ng puni shnent phase of capital case).
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Court of Crimnal Appeals affirnmed that judgnment on direct
appeal .

Wl fe then noved for habeas relief in state court. As part
of his state habeas proceeding, Wl fe argued that Lai ne was
i neffective because he failed to prepare for trial. In
particul ar, Wl fe conplained that Laine did not prepare to
chal l enge the State’s DNA evidence. Wlfe contended that Laine’s
failures substantially inpaired his defense and shoul d be
considered the only reason he received the death penalty. The
state habeas judge, who was also the trial judge, however,
determ ned that Laine s performance was not deficient. After
reviewi ng the record and the habeas judge’ s findings, the Texas
Court of Crimnal Appeals denied Wl fe' s application for habeas
relief.

Wl fe then applied for federal habeas relief on various
grounds to include ineffective assistance of counsel. The United
States Magi strate Judge presided over pretrial proceedings.
Initially, the magistrate judge granted Wl fe’'s request for
di scovery concerni ng biol ogical evidence and DNA testing
conducted prior to trial. The magistrate judge al so authori zed
funding for DNA testing and an evidentiary hearing. Later,
however, the magistrate judge stayed further proceedi ngs so Wlfe
coul d take advantage of a newl y-enacted state DNA testing
statute. The results of further testing did not favor Wl fe.

The magi strate judge then proceeded to consider Wlfe’s
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application for habeas relief and issued a report that
recommended denying Wl fe's application. Because Wl fe objected
to the report, the district court conducted a de novo revi ew.
After its review, the district court denied Wlfe' s application.

In regard to Wlfe' s ineffective assistance of counsel
claim the district court found that Wl fe had not shown he was
prejudiced by his attorney’s failure to better prepare hinself
for challenging the State’s DNA evidence. Although not
explicitly stated, the district court inplicitly determ ned that
the state court’s disposition of the claimwas not an
unreasonabl e application of clearly established federal |aw
After denying Wl fe' s application, the district court granted
Wl fe a COA for his ineffective assistance claim but denied his
request for a COA for the presuned prejudice issue. In this
appeal, Wl fe asks this court for a COA on the latter claim
This court first considers that request.

Standard for Qotaining a COA

To obtain a COA, Wl fe nust nmake “a substantial show ng of
the denial of a constitutional right.”* To make this show ng,
Wl fe nust denonstrate that “reasonable jurists could debate
whet her (or, for that matter, agree that) the petition should

have been resolved in a different manner or that the issues

428 U.S.C. 8§ 2253(c)(2); see MlIler-El v. Cockrell, 123 S.
Ct. 1029, 1039 (2003); Slack v. MDaniel, 529 U S. 473, 483
(2000) .



presented were adequate to deserve encouragenent to proceed
further.”® Because the district court denied relief on the
nmerits, rather than on procedural grounds, Wl fe “nust
denonstrate that reasonable jurists would find the district
court’s assessnent of the constitutional clains debatable or
wrong. " ®

In determ ning whether to grant a COA, this court’s
examnation is limted “to a threshold inquiry into the
underlying nerit of [Wlfe's] clainf].”” “This threshold inquiry
does not require full consideration of the factual or |egal bases
adduced in support of the clains.”® Instead, this court’s
determ nation is based on “an overview of the clains in the
habeas petition and a general assessnment of their nmerits.”® “Any
doubt regarding whether to grant a COA is resolved in favor of
the petitioner, and the severity of the penalty may be consi dered
in making this determnation.”?0

Wl fe' s Presuned Prejudi ce Argunent

SMIller-El, 123 S. C. at 1039 (quoting Slack, 529 U S. at
484) .

6Sl ack, 529 U. S. at 484.

'Mller-El, 123 S. C. at 1034.

81d. at 1039.

°l d.

M niel v. Cockrell, 339 F.3d 331, 336 (5th Cir. 2003).
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In his federal habeas proceedi ng, Wl fe naintained that
Laine’s pretrial and trial failures rendered his crimnal
proceedi ng non-adversarial. Based on this characterization,

Wl fe asked the district court to presune prejudice in assessing
Lai ne’s performance. Although Wlfe relied on the standards set
out in Strickland v. Washington!! in naking his ineffective

assi stance claim the district court considered the applicability
of the United States Suprene Court’s decision in United States v.
Cronic, ' but determined it did not apply. On appeal, Wlfe
relies on Cronic.

In Cronic, the Suprene Court stated that, in order to
prevail on an ineffective assistance of counsel claim a crimnal
def endant nust ordinarily prove that the results of his crimna
proceedi ng woul d have been different absent his attorney’s
deficiencies.®® The Court explained, however, that if an
attorney entirely fails to subject the prosecution’s case to
meani ngf ul adversarial testing, a denial of the Sixth Anendnment
right to counsel occurs, nmaking the adversary process itself
presunptively unreliable.* |In that circunstance, a court

presunes the defendant was prejudiced by his attorney’s

Hstrickland v. Washington, 466 U. S. 668 (1984).
2United States v. Cronic, 466 U. S. 648, 659 (1984).
13See Cronic, 466 U. S. at 658.

1“See id. at 6509.



deficiencies. But in order for a court to presune prejudice, an
attorney’s failure nust be conplete.®™ Failures “of the sane ilk
as other specific attorney errors”® remain subject to
“Strickland s performance and prejudi ce conponents.”?’

In considering the applicability of Cronic, the district
court determ ned that the “aspects of counsel’s performance
chal  enged by Wlfe (failure to adequately prepare for cross-
exam nation, failure to present mtigating evidence, etc.) are of
the same il k as other specific attorney errors held subject to
Strickland' s performance and prejudi ce conponents.” Accordingly,
the district court applied Strickland rather than Cronic, and
required Wl fe to prove prejudice.

Al t hough the district court considered Wl fe’'s presuned-
prejudi ce argunent, Wl fe failed to exhaust this argunent in
state court. To obtain federal habeas corpus relief, a
petitioner nust first exhaust all clainms in state court prior to
requesting federal collateral relief.?!®

Whet her a federal habeas petitioner has exhausted state

remedies is a question of law. To exhaust, a petitioner

must have fairly presented the substance of his claim
to the state courts. It is not enough that all the

15See Bell v. Cone, 535 U.S. 685, 697 (2002).
%Bel |, 535 U.S. at 697.
1d. at 697-98.

18See 28 U.S.C. § 2254(b)(1); WIlder v. Cockrell, 274 F.3d
255, 259 (5th Cir. 2001).



facts necessary to support the federal claimwere

before the state courts or that a sonewhat simlar

state-law cl ai mwas nmade. |ndeed, where petitioner

advances in federal court an argunent based on a | egal

theory distinct fromthat relied upon in the state

court, he fails to satisfy the exhaustion

requirenent. °
To apply these principles to the instant appeal, this court nust
ask whether Wl fe fairly presented the substance of his presuned-
prejudi ce argunent in state court.

Rat her than ask the state court to presune prejudice, Wlife
argued that he had been actually prejudiced. In his first
petition, Laine conplained that his attorney’ s conduct
substantially inpaired his defense and that his attorney’s
failures should be considered the only reason he received the
death penalty. In his anended petition, Wl fe conplained that he
woul d not have been assessed the death penalty if his attorney
had prepared for the State’ s puni shnment evidence. Neither
petition argued that Laine's pretrial and trial failures rendered
his crim nal proceeding non-adversarial, asked the state court to
presunme prejudice fromLaine's purported failures, or relied on
Cronic. Consequently, Wlfe did not present the substance of his
presuned-prejudice issue in state court. As a result, WIfe did

not exhaust this argunent in state court. Because he did not

exhaust this argunent in state court, Wlfe is not entitled to

W | der, 274 F.3d at 259 (internal quotes and citations
omtted).



this court’s consideration of the argunent now.

But even if Wlfe's state habeas petition could be construed
to advance the argunent, Wl fe would not be entitled to the
presunption set out in Cronic because he conplains about failures
of the sane ilk as the specific attorney failures conplai ned
about in Strickland.?® |In Strickland, the petitioner conpl ai ned
that his attorney failed to ask for a continuance to prepare for
sentencing, to request a psychiatric exam nation, to investigate
and present character wtnesses, to seek a presentence
i nvestigation report, to present neani ngful argunent to the
sentencing judge, and to investigate the nedical exam ner’s
report or cross-exam ne the nedical experts.?!

In district court, Wl fe conplained that:

- Laine did not hire nmedical or scientific experts to

chal l enge the State’s DNA evidence or the State’'s

t heory about how Wl fe received cuts to his hands,

- Laine’s cross-exam nation of the State's nedi cal and
DNA experts was inadequate and ineffective,

- Laine did not use any treatises or accepted reference
materials in cross-examning the DNA experts,

- Laine failed to ask for funds for a defense DNA
expert until after jury selection,

- Laine failed to call defense witnesses during the
guilt/innocence phase of trial, and

- Laine failed to present mtigation evidence which

20See Bell, 535 U.S. at 697-98.
21See Strickland, 466 U. S. at 676.
10



woul d have prevented the findings necessary for the
death penalty.

These conplaints are specific errors of the sane type conpl ai ned
about in Strickland. They do not reflect a total failure. As a
result, Strickland, not Cronic, applies to Wilfe’'s ineffective
assi stance claim Reasonable jurists would not debate the
applicability of Strickland. Thus, the district court’s
assessnent of the applicability of Strickland is correct.

The court DENIES Wi fe's request for a COA. Having resol ved
this issue, the court now considers Wlfe’'s ineffective
assi stance of counsel claim

Standard for Review ng an Ineffective Assistance C aim

In a habeas corpus appeal, this court reviews the district
court’s findings of fact for clear error and its concl usions of
| aw de novo, applying the sane standards to the state court’s
decision as did the district court.?? This court may not grant
relief on a claima state court has adjudicated on the nerits
“unl ess the adjudication of the claim. . . resulted in a
deci sion that was contrary to, or involved an unreasonabl e
application of, clearly established Federal |aw, as determ ned by
the Suprene Court of the United States.”?® “A state court's

decision is deened ‘contrary to' clearly established federal |aw

22See Busby v. Dretke, 359 F.3d 708, 713 (5th Cir. 2004).
2328 U.S.C. § 2254(d)(1).
11



if it relies on legal rules that directly conflict with prior
hol di ngs of the Suprenme Court or if it reaches a different
conclusion than the Suprene Court on materially indistinguishable
facts.”?* “A state court's decision constitutes an unreasonabl e
application of clearly established federal lawif it is
obj ectively unreasonable.”? This court presunes the state court
findings of fact are correct, and the petitioner has the burden
of rebutting the presunption of correctness by clear and
convi nci ng evi dence. ?®
Wl fe' s Ineffective Assistance C aim

Wl fe' s argunent on appeal is nultifarious—onpl aini ng about
Laine’'s lack of contact with him the failure to take statenents
fromw tnesses, the failure to obtain a plea bargain agreenent,
and the failure to call defense w tnesses—but Wl fe’' s argunent
focuses on Laine’s purported failure to prepare for chall enging
the State’s DNA evidence. Indeed, the thrust of his claimhas
al ways been that his attorney failed to prepare to chall enge the

State’s DNA evidence.? Wl fe, however, expanded his argunents

24Bushby, 359 F.3d at 713 (quoting WIllians v. Taylor, 529
U S. 362, 405-06 (2000)).

2®Pondexter v. Dretke, 346 F.3d 142, 146 (5th Cir. 2003).
26See 28 U.S.C. § 2254(e)(1).

2ln his first petition for state habeas relief, Wlfe
conplained his attorney: failed to hire nedical or scientific
experts, inadequately cross-examned the State’'s experts, failed
to challenge the State’s evidence that cuts to his hands were
caused by a knife, failed to hire an expert to opine that the

12



t hrough various pl eadings after he obtained additional discovery
during his federal habeas proceeding. ?®

Prior to his federal habeas proceeding, Wl fe was unable to
depose Laine. During Wlfe' s state habeas proceeding, the only
evi dence of Laine’ s performance was Laine’ s affidavit and the

state habeas’s judge personal observations of Laine during trial.

cuts resulted froma broken beer bottle, and was unprepared to
address the State’ s puni shnent evi dence.

In his anended petition, Wl fe conplained his attorney: did
not use any treatises or accepted reference materials in cross-
exam ni ng DNA experts, did not ask for funds for a DNA expert
until after jury selection, failed to call wtnesses during the
guilt-innocence phase of trial, and failed to present mtigating
evi dence whi ch woul d have prevented the findings necessary for
the death penalty.

2For exanple, in his notion for an evidentiary hearing,

Wbl fe conpl ai ned that Laine had not net with himfor 18 nonths
before trial, and asserted that he may have considered entering a
guilty plea to |l esser sentence or a | esser charge had he been

of fered a pl ea bargain agreenent and had the evi dence been
explained to him Wlfe also conplained that Laine did not
cross-examne the State’s DNA w tnesses about the possibility of
contam nati on

In his response to the respondent’s notion to reconsider an
order granting his requests for discovery and a stay, Wlfe
asserted that Laine did not have a sufficient grasp of the DNA
evi dence to adequately cross-examne the State’s w tnesses
because the materials he received were insufficient for review

Through a notice of filing of an affidavit, Wl fe asserted
that Laine was deficient for failing to use Wilfe’'s wife as a
puni shment witness, and that his wife would have testified that
Wl fe was a good husband and f at her.

In response to the respondent’s notion for summary judgnent,
Wl fe conplained that Laine failed to pronptly investigate his
case.

In his objections to the nenorandum and reconmendati on of
the United States Magi strate Judge, Wl fe argued that the
district court should presune prejudice in considering his claim
and conpl ai ned that Laine did not know about the State’s
puni shnment evi dence of extraneous bad acts.

13



In his affidavit, Laine described his preparation for trial.
Wth the benefit of Laine s deposition and additional discovery,
Wl fe now mai ntains that the state habeas court’s determ nation
of his ineffective assistance clai mwas an unreasonabl e
application of federal lawto the facts of his case because it
was based on Laine’'s fraudulent affidavit.

In his affidavit, Laine attested that he reviewed articles,
treati ses, and cases; spoke with attorneys who had tri al
experience with DNA, consulted with a DNA expert; and requested
the State’s DNA materials. Wl fe, however, contends Laine had no
ability to understand DNA evidence or to cross-exam ne the
State’s DNA witnesses. To support this argunent, Wlfe relies on
an affidavit by a DNA expert he retained during his federal
habeas proceeding who attested that the DNA expert Laine hired
for trial could not have provided an accurate assessnent of the
State’s DNA evi dence because the expert did not have the
autorads? fromthe State’s DNA anal ysis.

To establish ineffective assistance of counsel, a crim nal

def endant nust show that his attorney’s assistance was deficient

2Wl fe's expert explained, “[t]he autorads are X ray filnms
that contain the work product of the . . . DNA analysis.
Autorads are to a DNA analysis what an Xray filmis to a
potential broken bone analysis. A scientist can no nore render a
second opinion regarding this DNA anal ysis w thout the autorads
than a doctor could render a second opinion about an orthopedic
probl em wi t hout exam ning the patient X rays.”

14



and that the deficiency prejudiced him?3 “To establish
deficient performance, a petitioner nust denonstrate that
counsel's representation ‘fell bel ow an objective standard of
reasonabl eness.’ "3 “An error by counsel, even if professionally
unr easonabl e, does not warrant setting aside the judgnent of a
crimnal proceeding if the error had no effect on the
judgrment.”3 Thus, a defendant nust prove prejudice to succeed
on a claimof ineffective assistance of counsel. 3

When a defendant chall enges a death sentence such as

the one at issue in this case, the question is whether

there is a reasonable probability that, absent the

errors, the sentencer—ncluding an appellate court, to

the extent it independently rewei ghs the evidence—woul d

have concl uded that the bal ance of aggravating and

mtigating circunstances did not warrant death. 3
A court considering an ineffective assistance claimis not
required to determ ne whet her counsel’s perfornmance was deficient
before exam ning the prejudice suffered by the defendant as a

result of the alleged deficiencies.® “If it is easier to

di spose of an ineffectiveness claimon the ground of |ack of

3%See Hopkins v. Cockrell, 325 F.3d 579, 586 (5th Cr.),
cert. denied, 124 S. C. 430 (2003).

31See Wggins v. Smth, 123 S. . 2527, 2535 (2003)(quoting
Strickl and).

2Strickland, 466 U.S. at 691.

3l d. at 693.
I d. at 695.
®ld. at 697.
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sufficient prejudice,” a reviewing court may take that course. 3
The district court followed that approach.

Al t hough Wl fe maintains the district court erred because it
sinply deferred to the state court’s disposition of his claim
the district court applied well-established principles for an
ineffective assistance of counsel claim Rather than evaluate
whet her each alleged attorney failure constituted deficient
performance, the district court considered whether Wl fe proved
prejudi ce. For each conplaint, the district court found that
Wl fe had not established prejudice.

As for Wlfe' s conplaint about Laine’s failure to adequately
prepare for challenging the State’s DNA evidence, the district
court found that Wl fe failed to show that better preparation
woul d have either uncovered excul patory evidence or weakened the
evi dence agai nst him and concluded that Wlfe failed to show he
was prejudiced by the purported | ack of preparation. The record
supports this determ nation

Wl fe presented an affidavit froma DNA expert he retained
during his federal habeas proceeding, but the information in the
affidavit only chall enges the work done by Wil fe' s trial DNA
expert. In particular, the affiant explained that the expert
hired during trial could not have properly assessed the FBlI’'s DNA

wor kK because he did not have the autorads which formthe

% d. at 697.
16



scientific basis for DNA analysis. The expert opined that
Wlfe' s trial counsel was unprepared to either understand or
confront the DNA evidence in any neani ngful way. Despite this
characterization, Wlfe did not show that better preparation, or
testinony by a defense DNA expert, would have changed the jury’s
verdi ct.

Al t hough the thrust of his ineffective assistance claim
applies to guilt/innocence, Wl fe seeks a new sentencing trial.
Wl fe maintains the prejudice he suffered as a result of Laine’'s
failures is that he received the death penalty. Wlfe
characterizes Laine as the sole reason he received the death
penalty, but Laine's being better prepared for the State’ s DNA
evi dence woul d not have changed this result. Wthout evidence
show ng that the results of the FBI's DNA testing was unreliable,
or that the DNA evidence presented at trial was inaccurate, Wlfe
cannot show prejudice.?® The results of subsequent DNA testing
show that further investigation and further preparation would
have produced not hing that woul d have changed the jury’'s verdict.

Even if Laine had been better prepared, no reasonable probability

3’Conpare House v. Bell, 311 F.3d 767 (6th G r. 2002)
(certifying questions to the Suprene Court of Tennessee about
eligibility for death penalty where post-trial DNA evidence
showed senen introduced at defendant’s trial to prove his sexual
assault was not defendant’s senen), wth Satcher v. Pruett, 126
F.3d 561 (4th G r. 1997) (finding that new DNA evi dence show ng
at nost that earlier tests were inconclusive, but not that
soneone ot her than defendant was source of DNA sanple taken from
crime scene, did not sufficiently establish actual innocence to
allow for consideration of procedurally defaulted clains).

17



exists that the results of W fe's crimnal proceedi ng woul d have
been any different.

The district court also applied well-established principles
to Wlfe’'s conplaint that Laine failed to negotiate a plea
bargai n agreenent. Specifically, the district court concl uded
that Wl fe could not prove prejudice because he did not establish
that the State woul d have offered a plea bargain even if Laine
had pursued one. 1In his affidavit, Laine stated that he sought
out a plea bargain agreenent even though Wl fe insisted that he
woul d not plead guilty to any charge. Laine explained that,
despite Wl fe's declaration, he attenpted to obtain a plea

bargai n for aggravated robbery, nmurder or capital nmurder w thout

t he death sentence, but was told “no. The district court
treated this assertion as a state-court finding of fact that
could only be rebutted with clear and convi nci ng evi dence.

Al t hough Wbl fe maintains that Laine’'s deposition proves
Laine’s affidavit is “a half-truth or outright lie,” the
deposition does not support this characterization. The jail
visitor records Wl fe relies upon place Laine s statenents about
his contact with Wl fe into question, but Laine offered a

pl ausi bl e expl anati on during his deposition about why the records

do not reflect his visits.®® The record indicates Laine did not

%8Lai ne explained that during the time Wlfe awaited trial,
he represented many crim nal defendants and frequently visited
the jail to see his clients. Laine explained that although he
signed the visitor log to see a particular inmate, he often saw

18



want to represent Wolfe and had little tinme to prepare for trial,
but the record also indicates Laine hired an investigator to

expl ore the circunstances of the crimnal allegations, attenpted
to obtain a plea bargain agreenent, presented Wl fe' s explanation
for the cuts on his hands, challenged the State’s w tnesses, and
attenpted to obtain mtigation witnesses. Wlfe presented
statistics indicating the State offered plea bargains to other
capital nurder defendants,? but the statistics do not rebut
Laine’s assertion that the prosecutor told himthat the State
woul d not offer Wl fe a plea bargain by clear and convi nci ng
evidence. In addition, nothing indicates that the prosecutor
woul d have offered Wl fe a plea bargain for a life sentence had
Lai ne been better prepared to challenge the State’s DNA evi dence.
Because Wl fe did not rebut the state court’s finding that the

State woul d not have offered Wl fe a plea bargain, the district

other inmates while he was at the jail.

¥\Wl fe asserts that the statistics show that the State
offered a plea bargain to every other capital nurder defendant,
except those defendants who killed | aw enforcenent officers or
who commtted multiple murders involving children. The
statistics, however, do not reflect enough details to reach that
conclusion. The statistics reflect: the defendant’s nane, age,
race, file date, indictnment nunber, indictnent date, offense,
di sposition date, disposition, and sentence.

Wl fe al so contends he proved he woul d have consi dered a
pl ea bargain agreenent. For this assertion, Wlfe relies on a
letter he wote to his habeas attorney. |In that letter, Wlfe
did not state that he would have considered a pl ea bargain.
| nst ead, he conplained that Laine did not obtain a plea bargain
agreenent and that Laine waited until the day before trial to
di scuss a pl ea agreenent.

19



court’s conclusion that Wl fe did not show prejudice is correct.

The district court applied the well-established principles
for considering ineffective assistance to Wl fe’s conplaint that
Lai ne was i neffective because he did not call Wilfe's wife as a
mtigation witness during the punishnment phase of trial. The
district court concluded that Wl fe did not establish that the
jury woul d have sentenced Wl fe to life in prison had his wife
testified during the puni shnment phase of trial. Al though Wlfe
presented his wife's affidavit wherein she attested that Wl fe
was a good father and husband, Wl fe never presented the
affidavit to the state habeas court.

When a federal habeas petitioner presents “materi al
additional evidentiary support” to the federal court that was not
presented to the state court, the petitioner fails to exhaust his
state renedies.* This court does not consider new factua
all egations in support of a previously-asserted |egal theory—even
if the factual allegations conme into existence after the state
habeas relief is deni ed—where the factual basis underlying a
claimis different fromthose underlying the state claim* In
this case, the factual basis for Wilfe's claimis different from
that underlying his state claim

In district court, Wolfe maintained his wife would have

“°Dowt hitt v. Johnson, 230 F.3d 733, 745 (5th G r. 2000).

41See Joyner v. King, 786 F.2d 1317, 1320 (5th Cir. 1986);
Burns v. Estelle, 695 F.2d 847, 849-50 (5th G r. 1983).
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testified during the puni shnment phase of his trial. But Wlfe
did not advance this position in state court. Instead, Wlfe
sinply conplained that Laine failed to present mtigating
evidence. Thus, Wl fe's argunent in federal court is different
than it was in state court. As a result, the district court was
precluded fromconsidering the allegation that Wwlfe’s wfe would
have presented mtigating evidence.

Wthout this assertion, the state habeas court and the
district court properly relied on the statenent in Laine' s
affidavit that the wife did not want to testify. This statenent
supports the district court’s conclusion that Wl fe did not
establish that the jury would have sentenced himto life in
prison had his wife testified during the puni shnment phase of
trial. Consequently, the district court correctly decided this
matter.

Concl usi on

The district court carefully considered the argunents
presented in Wil fe's federal habeas application. Rather than
det erm ne whet her each specific conplaint constituted ineffective
assi stance, or whether the totality of Laine’s purported failures
constituted ineffective assistance, the district court considered
Strickland' s prejudice question. In considering prejudice, the
district court correctly determ ned that Wl fe had not shown he

was prejudiced by Laine’'s purported failures. Although the state
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habeas court disposed of Wlfe's state habeas application
differently than the district court disposed of Wlfe' s federal
application, the state court’s decision is not contrary to, and
does not involve an unreasonabl e application of, clearly-
established federal law. As a result, this court AFFIRM the
judgnent of the district court.

AFFI RVED.
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