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OPINION

Background

In 1989 the petitioner, Heck Van Tran, was convicted of three counts of felony murder and
sentenced to death on each count for hisrolein killing three people during arobbery at a Memphis
restaurant. On appeal, this Court affirmed all three of the murder convictions and one of the death
sentences. Statev. Van Tran, 864 S.W.2d 465 (Tenn. 1993).*

While this case was pending on direct apped, the Genera Assembly enacted Tenn. Code
Ann. 8§ 39-13-203 (1991), which provided in part as follows:

(a) Asused in this section, "mental retardation” means:

(1) Significantly subaverage general intellectual functioning as
evidenced by a functional intdligence quotient (1.Q.) of seventy
(70) or below;

(2) Deficits in adaptive behavior; and

(3) The mental retardation must have been manifested during the
developmental period, or by eighteen (18) years of age.

(b) Notwithstanding any provision of law to the contrary, no
defendant with mental retardation & the time of committing first
degree murder shall be sentenced to death.

(c) The burden of production and persuasion to demonstrate mental
retardation by a preponderance of the evidence is upon the
defendant. The determination of whether the defendant was
mentally retarded at the time of the offense of first degree murder
shall be made by the court.

1 . . .
Two of the death sentences were remanded for resentencing on the basis that the evidence was

insufficient to establish one of the aggravating circumstances relied upon by State and that the error was not harmless
beyond areasonable doubt. Statev. Van Tran, 864 S.W.2d at 480. On remand the petitioner received two concurrent
life sentences for these offenses.
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(e) If theissue of mental retardation israised at trial and the court
determines that the defendant is not a person with mental
retardation, the defendant shall be entitled to offer evidence to the
trier of fact of diminished intellectual capacity as a mitigating
circumstance pursuant to § 39-13-204(j)(8).

This statute became effective on July 1, 1990.

OnMarch 7,1995, Van Tran filed apetition seeking post-conviction relief that relied in part
upon this statute as a basis for setting aside his sentence of death. An evidentiary hearing was
conducted in October of 1997. Prior to thishearing, Dr. Andrew J. Adler, alicensed psychologist,
tested petitioner using the Wechsler Adult Intelligence Scale-Revised (“WAIS-R”)* and aVineland
Adaptive Behavior Scale. Dr. Adler testified at the post-conviction hearing in 1997 that petitioner
had afull scalel.Q. of 67 and that he had deficits in adaptive behavior that had manifested during
the developmental period before the age of eighteen (18). Dr. Adler concluded that the petitioner
was mentally retarded as defined by Tenn. Code Ann. § 39-13-203(a).

Dr. Lynn Zager, apsychologist called as awitness by the State, testified that the petitioner’s
1.Q. was actually 72 with a standard error measurement of plus or minus three, rather than 67 as
testified by Dr. Adler. Dr. Zager testified that Dr. Adler had made a clerical error in applying the
conversion chart. Thetrial court credited Dr. Zager’ stestimony and dismissed the petition for post-
conviction relief. The dismissal was afirmed both by the Court of Crimina Appealsand by this
Court without addressing the statutory or constitutional issue of executing a mentally retarded
defendant. See Van Tran v. State, No. 02C01-9803-CR-00078, 1999 WL 177560, at *6 (Tenn.
Crim. App. Apr. 1, 1999); Van Tran v. State, 6 SW.3d 257 (Tenn. 1999).

In December of 1999, Dr. Adler again tested the petitioner’s 1.Q., this time using the
Wechdler Adult Intelligence Scde-Third Edition (“WAIS-111"), an updated version of the WAIS-R.
Dr. Adler determined that petitioner’ sfull-scale |.Q. is65. Relying upon this data, petitioner filed

2 This statute, which is now codified in Tenn. Code Ann. § 39-13-203 (1997), adopted the nationally

accepted definition of mental retardation. See Penry v. Lynaugh, 492 U.S. 302, 308 n.1, 109 S. Ct. 2934, 2941, n.1,
106 L. Ed. 2d 256 (1989) (“ Personswho are mentally retarded are described as having ‘ significantly subaverage general
intellectual functioning existing concurrently with deficitsin adaptive behavior and manifested duringthedevelopmental
period.” American Association on M ental Deficiency (now Retardation) (AAMR), Classificationin M ental Retardation
1 (H. Grossman ed. 1983)). To be classified as mentally retarded, a person generally must havean | Q of 70 or below.
Id., at 11.”).

3 During the original trial in 1989, evidence was introduced to show that the petitioner had below

average intellectual functioning, but no standardized test was administered, and there was no evidence introduced as
to hisintelligence quotient (“1.Q.”).
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amotion on February 7, 2000 seeking to reopen his previous post-conviction petition pursuant to
Tenn. Code Ann. 8 40-30-217 (1997), which provides in pertinent part:

(a) A petitioner may fileamotion in thetrial court to reopen the first
post-conviction petition only if the following gpplies:

(1) The claim in the motion is based upon a fina ruling of an
appellate court establishing a constitutional right that was not
recognized asexisting at thetime of trial, if retrospective application
of that right is required. Such motion must be filed within one (1)
year of the ruling of the highest state appellate court or the United
States supreme court establishing a constitutional right that was not
recognized as existing at the time of trial; or

(2) The claim in the motion is based upon new scientific evidence
establishing that such petitioner isactually innocent of the offense or
offenses for which the petitioner was convicted; or

* * %

(4) It appears that the facts underlying the daim, if true, would
establish by clear and convincing evidence that the petitioner is
entitled to have the conviction set aside or the sentence reduced.

The motion wasaccompanied by an affidavit from Dr. Adler stating boththeresults of theWAIS 111
and Dr. Adler’s conclusion that the petitioner is mentally retarded as defined by Tenn. Code Ann.
§ 39-13-203(a).

Thetrial court issued apreliminary order denying the petitioner’ s motion to reopen, and the
Court of Criminal Appealsdenied the petitioner’ s application for permissionto appeal. Thereafter,
the petitioner filed an application for permission to appeal which this Court granted. Following oral
argument, this Court entered a unanimous order directing the parties to file supplemental briefs
addressing an issue of firstimpression for this Court: whether the Eighth Amendment to the United
States Constitution or article I, 8 16 of the Tennessee Constitution prohibits executing a mentally
retarded defendant. For the following reasons, we reversethe judgmentsof trial court and the Court
of Crimina Appealsand remand the case to the trial court for further proceedings.

Mental Retardation

Although the statutory definition of mental retardation in Tennessee adopts the nationally
accepted definition of mental retardation, see Penry v. Lynaugh, 492 U.S. 302, 308 n.1, 109 S. Ct.
2934, 2941 n.1, 106 L. Ed. 2d 256 (1989), no commentary or background is provided on the nature
of mental retardation. Asonewriter hasobserved, “ mental retardationisadebilitating mental defect
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that is understood by few and accepted by even fewer.” Juliet L. Ream, Capital Punishment for
Mentally Retarded Offenders: Isit Morally and Constitutionally Impermissible?, 19 Sw. U. L. Rev.
89, 106 (1990). To provide some understanding and context, we will briefly discuss the general
characteristicsand background of mental retardation beforeturningto the preciseissuesin thiscase.

The Diagnostic and Statistical Manual of Mental Disorders (DSM-IV)* defines amentally
retarded person as one who has “significantly subaverage genera intellectua functioning”
accompanied by “significant limitationsin adaptive functioning in at least two of thefollowingskill
areas. communication, self-care, home living, social/ interpersonal skills, use of community
resources, self-direction, functional academic skills, work, leisure, health, and safety.” American
Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders, 39 (4th ed. 1994).
Likethestatutory definition, theD SM-1V requiresthat theintell ectual and adaptive deficitsmanifest
themselves by the time the person is eighteen years of age. 1d.

Thefirst part of the definition — subaverage general intellectual functioning — is based on
Intelligence Quotient (“1.Q.”) scores that are obtained through the use of standardized intelligence
tests. TheDSM-1V uses thefollowing scales:

|Q of 50-55 to approximately 70: mild mental retardation
IQ of 35-40 to 50-55: moderate mental retardation
1Q of 20-25 to 35-40: severe mentd retardation [and]

IQ below 20-25: profound mental retardation.

1d. at 40. To put these scalesinto abroader context, the DSM-1V states that mental retardation has
aprevalencerate of about one percent of the population. Of thisone percent, eighty-five percent are
mildly retarded; ten percent are moderately retarded; threeto four percent areseverdy retarded; and
one to two percent are profoundly retarded. Seeid. at 41-42.

The second part of the definition — adaptive functioning — “refers to how effectively
individuas cope with common life demands and how well they meet the standards of personal
independence expected of someone in their particular age group, socio-cultural background, and
community setting.” 1d. at 40. As discussed, a mentally retarded person will have significant
limitations in at least two of the following basic skills: “communication, self-care, home living,
social/interpersonal skills, use of community resources, sdf-direction, functional academic skills,

4 The DSM-1V is the treatise referred to and relied upon in the mental health field for the discussion

and diagnosis of mental disorders. We refer to it for the purpose of providing insight and background into mental
retardation and not for the purpose of expanding upon or interpreting the statutory definition in Tennessee. See State
V. Smith, 893 S.W.2d 908 (Tenn. 1994).
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work, leisure, health, and safety.” 1d. at 39. Influences on adaptive functioning may include the
individual’ s* education, motivation, personality characteristics, social and vocational opportunities,
and themental disordersand general medical conditionsthat may coexist with Mental Retardation.”
1d. at 40.

Despite the various dassifications and wide range of factors, the DSM-1V makesit crystal
clear that al mentally retarded individuals bear subgtantial limitations in both intelligence and
functioning.® All persons with mild mental retardation may atain academic skills up to only the
sixth grade level, but some may attain various levels of life and work skills with supervision and
support. 1d. at 41. A person with moderate mental retardation may learn to attend to self-care and
perform basic work skills under supervision, yet can attain academic skills up to only the second
gradelevel. 1d. A person with severe mental retardation may learn to talk and may be trained in
elementary self-care skillswith supervision. Id. Finally, aperson with profound mental retardation
displays significant impairments and requires constant care in a highly structured and supervised
environment. Id. at 41-42.

Thereare, therefore, varying degrees of mental retardation, yet each is by definition marked
by significant and serious imparments to intelligence and adaptive functioning. As one
commentator hassaid, “ The[] labels[of mental retardation] should be cautioudy applied . . . because
they may be misleading—mildly retarded peopleare substantially disabled, but only mildly so when
compared to other [mentally retarded people].” Capital Punishment for Mentally Retarded
Offenders, 19 Sw. U. L. Rev. at 107 (emphasis added).

As we examine the nature and characteristics of mental retardation, we find it striking that
the substantial impairments of al mentally retarded individuals outlined above are largely ignored
in the dissenting opinion. Indeed the premise of the dissent is that the “mere fact” of mental
retardation warrants no constitutional consideration unless accompanied by a cognitive, moral, or
volitional incapacity such asthe inability to distinguish right from wrong, understand the nature of
one's actions, or conform one's conduct to the requirements of law. The dissent offers no
controlling or persuasive Tennessee authority for its analysis of mental retardation and its effects;
indeed, neither the nationally recognized definition of mental retardation nor the statute enacted by
the Tennessee legislature contains the cognitive, moral, or volitional components argued by the
dissent.

Instead, the dissent argues that State v. Laney, 654 S.\W.2d 383 (Tenn. 1983), is dispositive
of the constitutional issuein this case. The defendant in Laney, however, had an 1.Q. over 70 and
argued only that the execution of a person with “low intelligence” was cruel and unusua

5 . - . .
Indeed, the American Association for Mental Retardation, (AAMR), no longer usestheterms*“mild,”

“moderate,” “severe,” or “profound.” SeeLyn Entzeroth, Putting the Mentally Retarded Criminal Defendant to Death:
Charting the Development of a National Consensusto Exempt the Mentally Retarded From the D eath Penalty, 52 Ala.
L.Rev.911,915(2001). It hasinstead developed a profile based on thelevels of support thatamentally retarded person
may require, such as“intermittent, limited, extensive and pervasive.” Seeid. at 915 n.41.
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punishment. Moreover, Laney was decided prior to the passage of Tenn. Code Ann. § 39-13-203
(1991). Accordingly, even acursory review of Laney revealsthat this Court did not address mental
retardation, itsimplications, or theconstitutionality of executing mentally retarded defendantsunder
article I, 8 16 of the Tennessee Constitution.

Moreover, the dissent’s analysis would, in numerous instances, effectively require the
mentally retarded offender to dl but establish an affirmative defense of legal insanity in order to
avoid the death penalty. See Tenn. Code Ann. § 39-11-501(a) (1997). This argument avoids the
constitutional issue in this case given the fact that the legally insane are already constitutionally
protected from execution. SeeVan Tranv. State, 6 SW.3d at 262. Accordingly, we undertake our
review while bearing in mind the nationally recognized fact that every person who is mentdly
retarded has significant and serious impai rments to i ntelligence and everyday functioning.

Retr oactive Application

Given this background and understanding of mentd retardation, it is hardly surprising that
in 1990 the Tennessee | egid ature enacted legislation to prohibit the execution of mentally retarded
persons. See Tenn. Code Ann. 8§ 39-13-203 (1991). Eighteen other jurisdictions have also
prohibited such executions by statute.® A threshold issue in this case is whether the Tennessee
statute prohibiting imposition of a death sentence upon persons who are mentally retarded applies
retroactively to mentally retarded prisoners who had been sentenced to death in Tennessee before
July 1, 1990, the effective date of the statute.

The petitioner assertsthat the General Assembly did intend for the satuteto beretroactively
applied and that this intent is implicit in subsection (b) of the statute stating that it applies
“notwithstanding any provision of law to the contrary.” Furthermore, the petitioner argues that this
Court should apply the rule of leniency, which mandates that any ambiguity be resolved by
construing astatutein favor of the defendant. Since his case was pending on appeal on July 1, 1990,
the effective date of the statute, the petitioner contends that, both as a matter of policy and by
analogy to constitutional rules that are applied to cases still in the appellate process when therule
isannounced, this new, “remedial” statute should be retroactively applied to his case.

The State responds, however, that the General Assembly did not intend to give retroactive
application to Tenn. Code Ann. § 39-13-203 because the statute provided only an effective date of

6 See 2001 Ariz. Legis. Serv. ch. 260 (S.B. 1551) (West); Ark. Code Ann. § 5-4-618; Colo. Rev. Stat.

Ann. § 16-9-402; 2001 Conn. Legis. Serv. P.A. 01-151 (S.B. 1161) (West); 2001 Fla. Sess. Law Serv. ch. 2001-202
(C.S.S.B. 238 (West); Ga. Code Ann. § 17-7-131; Ind. Code Ann. 88 35-36-2-5 & 35-36-9-2, et seq.; Kan. Crim. Code
Ann. 8 21-4623, et seq.; Ky. Rev. Stat. Ann. 8 532.140; Md. Ann. Code of 1957, art. 27, § 412; 2001 Mo. Legis. Serv.
S.B.267 (Vernon’s); Neb. Rev. Stat. § 28-105.01; N.M. Rev. Stat. § 31-20A-2.1; N.Y. Crim. Proc. Law § 400.27; 2001
N.C. Legis. Serv. S.B. 173 (West); S.D. Codified Laws § 23A-27A-26.1; Tenn. Code Ann. § 39-13-203; Wash. Rev.
Code Ann. 8 10.95.030; see also 18 U.S.C.A. § 3596.
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July 1, 1990, and it contained no other specificlanguagerequiring retroactive application.” The State
relies upon the general rule of statutory construction which provides that statutes are to be applied
prospectively in the absence of clear legidlativeintent to the contrary. Citing numerous Public Acts,
the State argues that when the Generd Assembly intends to apply a statute retroectively, specific
language indicating this intent isincluded in the statute.?

The State al so notes that the expresslanguage of the statute governed only future sentencing
hearings, i.e., “no defendant with mental retardation at the time of committing first degree murder
shall be sentenced to death.” Tenn. Code Ann. 8 39-13-203(b) (1991). The Statecontendsthat this
language is a clear expresson of the Generd Assembly's intent that the statute apply only to
sentencing hearings occurring after its effective date of July 1, 1990. According to the State, the
Genera Assembly expressed its intent that the statute apply prospectively by failing to include a
method by which persons dready sentenced to death could raise the issue of mental retardation.

We agree that it is a well-settled rule that statutes are to be applied prospectively in the
absence of clear legidative intent to the contrary. See, e.q., State v. Cauthern, 967 S.W.2d 726
(Tenn. 1998). With respect to the specific Tennessee mental retardation statute, we also agree with
the State that there isno express language indicating that it must be given retroactive application.
The General Assembly included only an effective date of July 1, 1990, with no language requiring
the statute to be applied to death sentencesimposed before that date. Moreover, the statute does not
contain a procedure by which mentally retarded persons sentenced to death before July 1, 1990, can
raise mental retardation asabar to execution, nor doesit mention post-conviction proceedingsasan
avenue for challenging a death sentence on the basis of mental retardation.’

On the other hand, the petitioner correctly points out that the statute contained |anguage
making it applicable* notwithstanding any provision of law to the contrary.” See Tenn. Code Ann.
§ 39-13-203(b) (1991). In our view, this broad, ambiguous language warrants examination of the
legidlative history of the statute to determine legislative intent. Notably, during Senate debates on
the bill, an amendment was offered to explicitly provide that the statute apply only to persons who
committed first degree murder after its effective date. That amendment met with disapproval and
was withdrawn without aformal vote. One Senator spoke strongly against the amendment:

Why havethisamendment? If we are going to establish astate policy
that what we have donein times past iswrong and that fromacertain

! See 1990 Tenn. Pub. Acts ch. 1038.

8 See, e.9., 1994 Tenn. Pub. Acts ch. 552 (“This act shall take effect upon becoming a law, the public
welfarerequiring it, and shall be retroactive in application to January 1, 1990.”); 1993 Tenn Pub. Acts ch. 387 (“This
act shall take effect upon becoming alaw, the public welfare requiring it, and shall apply retroactively to any applicable
process, warrant, precept or summons that has been held for more than five (5) years.”).

° Similarly, the 1995 Post-Conviction Procedures Act does not mention mental retardation as a basis
for reopening a prior petition for post-conviction relief so as to challenge a sentence of death.
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date we're going to correct our error, | just don’t understand that. |
understand that . . . maybe we want to hold costs down, but | don’t
understand how that balances with the importance of this bill, and |
don’t think we ought to adopt this amendment. |f what we're doing
hereisright, and | think it is right, then it ought to be the right for
everybody and not some people cut off by a certain date in time.

Tenn. S., Debate on H.B. 2107 onthe Floor of the Senate, 96th Gen. Assembly, 2nd Reg. Sess. (Apr.
12, 1990) (Tape S-106B) (Substituted for S.B. 1851) (remarks of Sen. Lewis). Thelegidlature's
failureto clearly providefor retroactive operation may have been aproduct of oversight or may have
been based on the assumption that no prisoner then on death row was mentally retarded. See Tenn.
H.R., Debate on Tenn. H.B. 2107 on the Hoor of the House, 96th Gen. Assembly, 2nd Reg. Sess.
(Apr. 5, 1990) (Tape H-62) (remarks of Rep. Jackson) (stating, in response to aquestion, that there
were no mentally retarded inmates on Tennessee’ s death row at that time).

In any event, dthough the issue as to retroactive application of the statute is close, we
conclude that the absence of express language providing for retroactive application supports the
conclusion that the legislature did not expressly intend such an gpplication. Asthe State contends,
other Public Acts demonstrate that when retroactive application isintended, the Generd Assembly
includes specific, clear language expressing its intent. Such clear language is absent from Tenn.
Code Ann. 839-13-203. In short, notwithstanding the presence of someambiguouslanguageinthe
statute and in the legislative history, there is no evidence of aclear legislative intent to apply the
statute retroactively as required by the genera rule. We therefore conclude that the trial court and
Court of Criminal Appeals properly denied the petitioner’ s motion to reopen on this ground. See
Tenn. Code Ann. § 40-30-217(a)(2) (1997).

Constitutional Principles

Wenext turnto theargument that the execution of mentally retarded persons constitutescruel
and unusual punishment inviolation of the Eighth Amendment to the United States Constitution and
articlel, 8 16 of the Tennessee Constitution. Although the argument was not expressly set out inthe
defendant’ smotionto reopen, weordered the partiesto file supplemental briefsonthisconstitutional
issue becauseit isuniqudy intertwined with the satutory i ssue and the critical, overriding question
of whether a defendant who is mentally retarded may legally be executed in this State.



Although the Court was unanimous in its determination to reach thiscritical constitutional
issue, and the State has not objected, the dissent now arguesthat the issue should be avoided.® The
dissent’ sarguments are misplaced. A motion to reopen, by definition, isbased on anew legal issue
or new scientific evidence of actual innocencethat servesasanew basisto “reopen” the earlier post-
conviction proceeding. Tenn. Code Ann. 840-30-217(a) (1997). Havingidentified that the unique
but narrow circumstances of this case ra se serious constitutional implications of first impression,
amajority of this Court has decided to address these critical issues.** Asnoted, the State has raised
none of the procedural objections argued by the dissent and the parties have neither briefed nor
argued them. As this Court has very recently said, “*[T]he importance of correctly resolving
constitutional issues suggests that constitutional issues should rarely be foreclosed by procedural
technicalities.’” InreAdoption of E.N.R., 42 SW.3d 26, 32 (Tenn. 2001) (citation omitted).

We therefore begin our review of this issue by examining the relevant constitutional
provisions. The Eighth Amendment provides that “[€]xcessive bail shall not be required, no
excessive fines imposed, nor cruel and unusual punishmentsinflicted.” U.S. Const. amend. VIII.
The language in article |, § 16 is nearly identicd: “ That excessive bail shall not be required, nor
excessive fines impaosed, nor cruel and unusual punishmentsinflicted.” Tenn. Const. art. |, § 16.

One of thefirst casesin which the United States Supreme Court analyzed the phrase “ cruel
and unusual punishment” was Weemsv. United States, 217 U.S. 349, 30 S. Ct. 544, 54 L. Ed. 793
(1910). In holding that asentence of 15 yearsof hard, enchained labor for the offense of falsification
of a public document was cruel and unusual punishment, the Court said:

Time works changes, brings into existence new conditions and
purposes. Thereforeaprinciple, to bevita, must be capableof wider
application than the mischief which givesit birth.

The[crud andunusual punishmentsdause], intheopinion of learned
commentators, may be therefore progressive, and is not fastened to
the obsolete, but may acquire meaning as public opinion becomes
enlightened by a humane justice.

10 Although not raised in briefing by the State, the dissent cites the doctrine of waiver and this Court’s

decisoninWest v. State, 19 SW.3d 753 (Tenn. 2000), which held that the plain error doctrineisnot applicable in post-
conviction. This Court has never discussed the applicability of these doctrines in the context of a motion to reopen,
which by definition must be founded upon a new legal issue or newly discovered scientific evidence of actua
innocence. Moreover, the Court has never discussed the applicability of these doctrines under circumstances similar
to this case.

1 See, e.g., Fletcher v. State, 951 S.W.2d 378 (Tenn. 1997) (holding that this Court has authority to
review an appeal from the denial of a motion to reopen despite the absence of a statutory provision governing such
review by the Supreme Court).
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Weemsv. United States, 217 U.S. at 373, 378, 30 S. Ct. at 551, 553 (citations omitted). The Court
later reaffirmed this andysis of the Eighth Amendment:

[T]he words of the Amendment are not precise, and . . . their scope
is not static. The Amendment must draw its meaning from the
evolving standards of decency that mark the progress of a maturing

society.

Trop v. Dulles, 356 U.S. 86, 100-01, 78 S. Ct. 590, 598 (1958) (emphasis added).

With these principlesin mind, the United States Supreme Court has fashioned athree-prong
analysisfor determining whether a punishment constitutes cruel and unusual punishment under the
Eighth Amendment:

First, does the punishment for the crime conform with contemporary
standards of decency? Second, is the punishment grossly
disproportionate to the offense? Third, does the punishment go
beyond what is necessary to accomplish any legitimate penological
objective?

State v. Ramseur, 524 A .2d 188, 210 (N.J. 1988) (citing Gregg v. Georgia, 428 U.S. 153, 173, 96
S. Ct. 2909, 2925, 49 L. Ed. 2d 859 (1976)). This Court has applied the same analysisto determine
whether a particular punishment constitutes cruel and unusual punishment under articlel, § 16 of
the Tennessee Constitution. See Statev. Black, 815 SW.2d 166, 189 (Tenn. 1991). Asexplained
below, we conclude that each of these factors supports the conclusion that executing the mentdly
retarded is cruel and unusual punishment under article 1, § 16 of the Tennessee Constitution.*

As the State correctly observes, the United States Supreme Court held in 1989 that the
execution of mentdly retarded individudsis not per se precluded under the Eighth Amendment to
the United States Constitution. See Penry v. Lynaugh,492 U.S. 302, 109 S. Ct. 2934, 106 L. Ed. 2d
256 (1989). Because of the nature of the analysis and its consideration of contemporary values,
however, it is unclear whether executing mentally retarded persons currently violates the Eighth
Amendment. The United States Supreme Court hasvery recently granted certiorari torevisititsfive

12 . . . Lo . . .
The dissent’ s assertion that we have cited no authority in our analysisis plainly incorrect. Werely

upon the well-established analysis of articlel, § 16 as set forth in Statev. Black, 815 S.W.2d at 189. We also rely upon
the definition of mental retardation accepted both nationally and in Tennessee. We have cited no Tennessee case law
which holds that it is unconstitutional to execute the mentally retarded because none exists. Indeed, one of the
fundamental roles of this Court is often to confront and to determine issues of first impression.
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tofour Penry decision. See Daryl Renard Atkinsv. Virginia, No. 00-8452, 121852 W.L. 2001 (U.S.
Sept. 25, 2001).%2

Moreover, irrespective of whether the United States Supreme Court adheresto or overrules
Penry, itisaxiomatic that this Court may extend greater protection under the Tennessee Constitution
than is provided by the United States Supreme Court’s interpretations of the federal constitution.
See State v. Black, 815 SW.2d at 189. Accordingly, dthough we will refer to relevant analysis
under the Eighth Amendment, all of our opinions and conclusions with respect to the execution of
mentally retarded individuals — an issue of first impression for this Court — are separately and
independently based upon article |, 8§ 16 of the Tennessee Constitution.

Evolving Standar ds of Decency

Nationall

The first of the factors set forth in Black, whether the punishment conforms with
contemporary standards of decency, isarguably the most crucial. The United States Supreme Court
emphasized in Penry that “[t]he prohibitions of the Eighth Amendment are not limited . . . to those
practices condemned by the common law in 1789. The prohibition against cruel and unusual
punishmentsal so recognizesthe* evolving standards of decency that mark the progressof amaturing
society.”” Penry v. Lynaugh, 492 U.S. a 330-31, 109 S. Ct. at 2953 (citations omitted). Thus, if a
punishment fails to conform with contemporary standards of decency, it is unconstitutional under
the Eighth Amendment regardless of whether it satisfies the other factors of the analysis.

In defining contemporary standards of decency, a reviewing court must look to “objective
evidence of how our society views a particular punishment today.” 492 U.S. at 331, 109 S. Ct. at
2953 (citations omitted). In Penry, the United States Supreme Court stressed that the “clearest and
most reliable objective evidence of contemporary valuesis the legislation enacted by the country’s
legislatures.” Id. When Penry was decided in 1989, only two states, Georgia and Maryland, had
legislation prohibiting the execution of mentally retarded persons convicted of acapital offense. See
492 U.S. at 334, 109 S. Ct. a 2955. A mgority of the Court concluded that these two states, even
when added to the fourteen states that had no provisions for capital punishment, did “not provide
sufficient evidence.. . . of anational consensus.” 1d.

The Penry Court’s conclusion with regard to societal consensus based on state legidlative
action alone at the time was consisent with its analogous Eighth Amendment cases. In Ford v.
Wainwright, for instance, the Court found a societal consensus against the execution of the insane

13 L . . . L . .
Althoughthe Courtinitially granted certiorari to review thisissuein McCarver v. North Carolina,

U.S.__ ,121S.Ct. 1401 (Mar. 26, 2001) (order granting certiorari), the order granting certiorari was later dismissed
on motion of the Attorney General of North Carolinain light of recent North Carolina legislation that retroactively
prohibits execution of the mentally retarded. In spite of the Supreme Court’s obvious intent to revisit this extremely
serious and difficult issue first in McCarver and now in Atkins, the dissent findsthe majority’ sholding in the present
case “curiously contrary to the well reasoned” decision in Penry.
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where no state permitted such executions and twenty-six states had statutes suspending executions
where a convicted defendant later became legally insane. 477 U.S. 399, 408 n.2, 106 S. Ct. 2595,
2601 n.2, 91 L. Ed. 2d 335 (1986). In Thompson v. Oklahoma, aplurality indicated that a societal
consensus against the execution of persons under the age of 16 existed where e ghteen states had
statutes requiring a minimum age of 16 at the time of the offense before execution. 487 U.S. 815,
829, 108 S. Ct. 2687, 2695, 101 L. Ed. 2d 702 (1988); see also Tenn. Code Ann. 8§ 37-1-134(a)(1)
(2001) (a minor defendant under the age of 18 at the time of the offense who is transferred to
criminal court for trial as an adult is not subject to the death penalty for that offense). In sum, the
two states prohibiting execution of mentally retarded personsin 1989 did not create the consensus
found by members of the Court in both Ford and Thompson.

It is immediately apparent, however, that the legislative landscape following Penry has
undergone a dramatic transformation. Since the decision, no fewer than sixteen states — Arizona,
Arkansas, Colorado, Connecticut, Florida, Indiana, Kansas, Kentucky, Missouri, Nebraska, New
Mexico, New York, North Carolina, South Dakota, Tennessee, and Washington — have joined
Georgia and Maryland in enacting legidation prohibiting the execution of mentally retarded
individuas.® The federal government likewise passed | egislation prohibiting such executions.™

The majority of these jurisdictions enacted the legislation prohibiting the execution of
mentally retarded persons following the Penry decision. Jonathan L. Bing, Protecting the Mentally
Retarded From Capital Punishment: State Efforts Since Penry and Recommendationsfor the Future,
22 N.Y.U. Rev. L & Soc. Change 59, 116 (1996). Five states — Arizona, Connecticut, Florida,
Missouri, and North Carolina — enacted the legidation after the United States Supreme Court
indicated in McCarver v. North Carolina,  U.S.__, 121 S. Ct. 1404 (Mar. 26, 2001), that it would
reconsider Penry and the issue of whether a standard of decency marking a mature society has
evolved against the execution of the mentally retarded. When these nineteen jurisdictions are
considered alongwiththetwel ve statesthat do not have provisionsfor capital punishment, thirty-one
jurisdictions now do not permit the execution of mentally retarded persons.

In addition tolegislative enactments, other evidence supports the conclusion that execution
of the mentally retarded is cruel and unusual punishment. The United States Supreme Court, for
example, has identified “data concerning the actions of sentencing juries’ as another relevant
measure of contemporary standards of decency. Penry v. Lynaugh, 492 U.S. at 331, 109 S. Ct. at
2953. Although the data concerning capital jury sentencing tendenciesis limited, the information

14 See 2001 Ariz. Legis. Serv. ch. 260 (S.B. 1551) (West); Ark. Code Ann. 8§ 5-4-618; Colo. Rev. Stat.

Ann. § 16-9-402; 2001 Conn. Legis. Serv. P.A. 01-151 (S.B. 1161) (West); 2001 Fla. Sess. Law Serv. ch. 2001-202
(C.S.S.B. 238) (West); Ga. Code Ann. § 17-7-131; Ind. Code Ann. 88 35-36-2-5 & 35-36-9-2, et seq.; Kan. Crim. Code
Ann. § 21-4623, et seq.; Ky. Rev. Stat. Ann. § 532.140; Md. Ann. Code of 1957, art. 27, § 412; 2001 Mo. Legis. Serv.
S.B.267 (Vernon’'s); Neb. Rev. Stat. § 28-105.01; N.M. Rev. Stat. § 31-20A-2.1; N.Y. Crim. Proc. Law § 400.27; 2001
N.C. Legis. Serv. S.B. 173 (West); S.D. Codified Laws § 23A-27A-26.1; Tenn. Code Ann. § 39-13-203; Wash. Rev.
Code Ann. § 10.95.030.

15 See 18 U.S.C.A. § 3596.
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available suggests that the punishment is no longer favored by jurors. The Capital Juror Project, a
South Carolinajury study which this Court hasrelied upon in the past,* found that jurorsin capital
cases attached “significant mitigating potential” to evidence that the defendant was mentally
retarded. Stephen P. Garvey, Aggravation and Mitigationin Capital Cases: What do Jurors Think?,
98 Colum. L. Rev. 1538, 1539 (1998). Infact, “[€]videncethat the defendant was mentally retarded
was almost as powerful as lingering doubt over his guilt,” with nearly 75 percent of the jurors
surveyed, noting that evidence of mental retardation would make them lesslikey to vote for death.
Seeid. at 1564. Although similar studies have not yet been conducted in Tennessee, the authors of
the South Carolinastudy notethat “the avail able data suggest [that] . . . South Carolinajurors appear
tothink muchlikejurorsfrom several other statestakenintheaggregate.” 1d. at 1540. Thus, though
not conclusive, this study assuredly lends weight to the assertion that jurors view execution of the
mentaly retarded as repugnant to today’s standards of decency.

Moreover, other evidence that mentally retarded persons should not be executed abounds.
Theexecution of thementally retarded hasbeen condemned by numerous professional organizations
involved in the treatment of mentally retarded individuals, including the American Association on
Mental Retardation, the Association for Retarded Citizens of the United States, the American
Psychologicd Association, the Association for Persons with Severe Handicaps, the American
Association of University Affiliated Programs for the Developmentally Disabled, the National
Association of Private Residential Resources, theNew Y ork Associationfor Retarded Children, Inc.,
the National Association of Superintendents of Public Residential Facilities for the Mentdly
Retarded, the Mental Health Law Project, and theNational Association of Protection and Advocacy
Systems. SeeLyn Entzeroth, Putting the Mentally Retarded Criminal Defendant to Death: Charting
the Development of aNational Consensusto Exempt the Mental ly Retarded from the Death Penalty,
52Ala L.Rev. 911, nn.8, 9(2001) (with accompanying text). The American Bar Association, which
Is composed of over 400,000 members representing a large cross-section of the modern legal
community, also opposes the execution of the mentally retarded. See generally Carol Steiker and
Jordan Steiker, Defending Categorica Exemptionsto the Death Penalty: Reflectionsonthe ABA’S
Resol utions Concerning the Execution of Juveniles and Persons with Mental Retardation, 61 Law

16 See State v. Hartman, 42 S.W.3d 44, 59 (Tenn. 2001) (reversing the defendant’s death sentence in

light of “residual doubt” evidence not presented to the sentencing jury; citing the Capital Juror Project for the
proposition that“residual doubt is one of the most compelling mitigating circumstancesa capital defendant can establish
to improve his chances of receiving alife sentence”).
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& Contemp. Probs. 89 (1998). Finally, public opinion pollshaverepeatedly shown that, even among
death penalty advocates, there is scant support for executing the mentally retarded.””

When thisevidenceisviewed in conjunctionwith thelegidlative enactmentsand jury studies
discussed above, the conclusion iscompelling: executing the mentally retarded is considered cruel
and unusual punishment by numerous facets of contemporary society. Thus, there exists today
evidence of a substantia societal change in attitude since 1989 and, in our opinion, that evidence
warrants a different conclusion. See Ford v. Wainwright, 477 U.S. at 408, 106 S. Ct. at 2601.'8

Tennessee

17 Indeed, the majority in Penry cited several public opinion pollsincluding a Texas poll in which 73%

opposed the death penalty for mentally retarded persons, a Florida poll in which 71% opposed the death penalty for
mentally retarded persons, and a Georgia poll in which 66% opposed the penalty for mentally retarded persons. Penry,
492 U.S. at 334-35, 109 S. Ct. at 2955. As also noted by one commentator:

A large number of polls . . . reveal a striking consistency in opposition to executing the
mentally retarded. . .. [A]1988 Harris poll measured opposition to this practice among three ethnic
subsamples, including 2008 Caucasians (70.10% opposed); 1005 African-Americans (81.60%
opposed); and 100 Asian-Americans (78.10% opposed).

Polls . . . taken before and after the Penry decision also demonstrate public rejection of the
practice. In the 1987 Nebraska Annual Social Indicators Survey conducted by the University of
Nebraska’ s Bureau of Sociological Research, 67.5% of 428 respondents opposed the death penalty
in cases where the defendant was mentally retarded. In an October 1988 poll of 463 Alabama
residents eighteenyearsor older, 71.30% of respondents opposed the death penalty in casesinvolving
the mentally retarded. A December 1989 poll of California residents eighteen years or older found
71.60% of the 448 respondents agreed that it was “not all right” to inflict capital punishment on the
mentally retarded. A recent article collecting polling datafrom several other states al so demonstrated
substantial . . . opposition to executing mentally retarded prisoners in Connecticut (84%), Georgia
(66%), Indiana (74%), Kentucky (57%), Louisiana (78%), Maryland (82%), New York (82%),
Oklahoma (61%), South Carolina (56%), Texas (73/45.4%), and Virginia (39%).

Bryan Lester Dupler, Another Look at Evolving Standards: Will Decency Prevail Against Executing the Mentally
Retarded ?, 52 Okla. L. Rev. 593, 601-02 (1999).

18 . A L
Although comparisonsto amentally retarded adult’s“ mental age” are necessarily imprecise, itisclear

that the intellectual and adaptive impairments of mentally retarded adults result in a reduced ability to cope with and
function in the everyday world. Penry v. Lynaugh, 492 U.S. at 346, 109 S. Ct. at 2961 (Brennan, J., concurring and
dissenting). Wethereforebelievethat|egislative enactments similar to Tennessee’ sthat prohibit the execution of minors
may also be seen as relevant to the societal view opposing execution of the mentally retarded. See Thompson v.
Oklahoma, 487 U.S. at 828, 108 S. Ct. at 2695.
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Having surveyed the national landscape, we now likewise find substantial evidence of the
evolving societa view in our own state. The Tennessee legislature, which “ speaks for the people
on matters of public policy of thestate,”*° joined those states trumpeting for an end to the execution
of the mentaly retarded. Wefind it particularly significant that our General Assembly wasthefirst
in the country to respond to the Penry decision by enacting legislation to prohibit the execution of
mentally retarded individuals convicted of afirst degree murder. See Tenn. Code Ann. § 39-13-203
(1991). Thelegidation was passed in the Tennessee House of Representatives by avote of 81to 3
andinthe Tennessee Senate by avote of 28t0 3. See Protecting the Mentally Retarded From Capital
Punishment, 22 N.Y.U. Rev. L. & Soc. Changeat 116. Thevery timing of the statute’ s passage, less
than ayear after the Penry Court heldthat execution of the mentally retarded did not violate national
standards of decency, suggests that the legislature intended to reject Penry. The legidlative history
of the statute reinforcesthis conclusion. In Senate debates on the bill, for example, Senator Greer
stated:

Some people are framing the issue on this bill as whether you're for
or against the death penalty. And that’s not redlly theissue. . .. |
favor the death penalty, but I’'m goingto votefor . . . [the] bill for this
reason: inmy view, it’sjust not proper in acivilized society for the
State to be in the business of executing children or those who are
mentally retarded, and | think we ought to passthisbill and that ought
to become the policy of the State.

Tenn. S., Debateon H.B. 2107 on the Floor of the Senate, 96th Gen. Assembly, 2nd Reg. Sess. (Apr.
12, 1990) (Tape S-106B) (Substituted for S.B. 1851). Numerous other legislators echoed Senator
Greer’'sconcerns. See, e.q., id. (statement of Sen. Darnell) (“1 think this, in acivilized society, isa
minimum to say that we're not going to put . . . [mentally retarded individuals] to death.”);
(statement of Sen. Haynes) (* From a conservative standpoint, | think it’s a protectionto society. . . .
| happen to agree with the death penalty. | just don’t believe mentally retarded people ought to be
electrocuted.”). Such statements are convincing evidencethat thelegislature, in passing this statute,
consciously intended to recogni ze that the people of Tennesseeno longer approved of executing the
mentally retarded.

In considering the statute as areflection of the emerging societal view in our state, we reject
the dissent’ s argument that we have elevated the legislative enactment of the statutory prohibition
into a constitutional rulein violation of Tenn. Const. articlel, 8 1 or article X1, 8 3, or that we have
interfered with the authority of the legislature to set and define applicable punishmentsin violation
of Tenn. Congt. article Il, § 2. First, the United States Supreme Court in Penry stressed that “the
clearest and most reliable objective evidence of contemporary values is the legidation enacted by
thecountry’slegislatures.” 492 U.S. at 331, 109 S. Ct. at 2953. GiventhislanguageinPenry, acase
the dissent hasdescribed as* well-reasoned,” it ishardly arguabl ethat the societal view in Tennessee
isagainst the execution of thementally retarded; indeed the statute was passed by nearly unanimous

19 Tennessee Dept. of Mental Health v. Allison, 833 S.W.2d 82, 85 (Tenn. Ct. App. 1992).
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votesin both the State House of Representativesand the State Senate.® Second, the dissent neglects
to note that our consideration of the statute and the emerging societal view is but one prong of the
three-prong analysis applicable under articlel, § 16.

The Supreme Court of Georgia, faced with an issue similar to the one under consideration
inthiscase, hasasorelied ontheir statute to hold that contemporary standards of decency no longer
supported execution of the mentally retarded. SeeFlemingv. Zant, 386 S.E.2d 339 (Ga. 1989). The
Court stated:

Thelegidative enactment reflects adecision by the people of Georgia
that the execution of mentally retarded offenders makes no
measurable contribution to acceptable goals of punishment. Thus,
although there may beno “national consensus’ against executing the
mentally retarded, this state’' s consensusis clear.

The“standard of decency” that isrelevant to the interpretation of the
prohibition against cruel and unusual punishment found in the
GeorgiaConstitutionisthe standard of the peopleof Georgia, not the
national standard. Federal constitutional standards represent the
minimum, not the maximum, protection that thisstatemust afford its
citizens. Thus, although the rest of the nation might not agree, under
the Georgia Constitution, the execution of the mentally retarded
constitutes cruel and unusua punishment.

1d. at 342 (footnote and citations omitted).

Accordingly, in conducting the appropriate analysis under article I, 8§ 16 of the Tennessee
Congtitution, it is unmistakably clear that the societal consensus in Tennessee, as reflected in the
overwhelming vote and comments of the legislature, directly repudiates the Penry decision’s
constitutional sanction on executingthementally retarded. Wetherefore concludethat the execution
of mentally retarded individual s viol ates evolving standards of decency that mark the progress of a
maturing society both nationally and in the State of Tennessee.

Proportionality

The second prong of the analysis under the Eighth Amendment to the United States
Constitution and article I, 8 16 of the Tennessee Constitution is whether the punishment is grossly
disproportionate. The proportionality analysis must focus upon myriad factors regarding the
defendant and the offense. Asthe United States Supreme Court has expressed, acourt must “gauge
whether a punishment is disproportionate by comparing the ‘ gravity of the offense,” understood to

20 . .
Aswe have noted, 109 elected representatives of the people of Tennessee voted infavor of the statute

prohibiting the execution of the mentally retarded, see Tenn. Code Ann. § 39-13-203 (1991), and 6 voted against it.
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include not only the injury caused, but also the defendant’s moral culpability, with the ‘harshness
of thepenalty.”” Penry v. Lynaugh, 492 U.S. at 342, 109 S. Ct. at 2959-60 (Brennan, J., concurring
and dissenting) (quotingin part Solem v. Helm, 463 U.S. 277,292, 103 S. Ct. 3001, 3010, 77 L. Ed.
2d 637 (1983) (emphasis added)); see also Enmund v. Florida, 458 U.S. 782, 825, 102 S. Ct. 3368,
3391, 73 L. Ed. 2d 1140 (1982) (O’ Connor, J., dissenting) (noting that the Eighth Amendment
concept of “proportionality requires a nexus between the punishment imposed and the defendant’ s
blameworthiness’).

Aswe have emphasized, all mentally retarded individuals, regardless of their level or class
of retardation, have significantly subaverage genera intellectual functioning and significant
limitations in adaptive functioning. The deficiencies include impaired communication and
comprehension skills, poor self-concept and self-perception, impaired atention and memory
capacities, and a lack of knowledge about basic facts. See Capital Punishment for Mentally
Retarded Offenders, 19 Sw. U. L. Rev. at 107-08. More importantly, these and other impairments
necessarily permeate every aspect of a mentally retarded individual’ s encounter with the criminal
justice system. Asone commentator has said,

[M]ental retardation may have asignificant impact on an individual
who finds himsdf involved with the criminal justice system,
particularly in the context of confessions and interrogations. It is
well-recognizedthat mental retardationisnot aper sebar tovoluntary
interrogations and confessions, athough it may be a fact to be
weighed in evaluating the voluntariness of a confession. Many
mentally retarded people may be less likely to withstand police
coercion or pressure dueto their limited communication skills, their
predisposition to answer questions so as to please the questioner
rather than to answer the question accurately, and their tendency to be
submissive.

Putting the Mentally Retarded Criminal Defendant to Death, 52 Ala. L. Rev. at 917 (emphasis
added); seealso Mary D. Bicknell, Constitutional Law: The Eighth Amendment Does Not Prohibit
the Execution of Mentally Retarded Convicts, 43 Okla. L. Rev. 357, 362 (1990) (“[T]he mentally
retarded individud isparticularly vulnerableto any police coercion used in obtaining confession.”).

The dissent’s view ignores the impairments in intelligence and adaptive functioning and
inquires only into whether a mentally retarded person understands the nature of his or her actions,
knows right from wrong, or can conform his or her conduct to the requirements of the lav. We
reemphasize that the dissent’ s narrow view would effectively protect only those mentally retarded
personswho can dso establish legal insanity. Again, this constricted view missesthe basicissuein
this case. For example:
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[M]ental retardation, in and of itself, does not render an individual
incompetent to stand trial or incompetent to enter a guilty plea
However, certain characteristicsthat are common among peoplewith
mental retardation, such as the tendency to be easily led, a poor
understanding of the consequences of one’ sactions, thedesireto hide
one's mental retardation, and the desire to please authority figures,
can affect the quality and ability of a mentally retarded person to
make decisions that are in his best interest. Thus, the ability of the
mentally retarded defendant to assist counsdl in preparing acase and
in making critical decisions about the course of acapital murder trial
may be compromised.

Putting the Mentally Retarded Criminal Defendant to Death, 52 Ala. L. Rev. at 918 (emphasis
added).

Inshort, therearefundamental concernsthat necessarily bear on amentally retarded person’s
mental state, culpability, blameworthiness, and the proportionality of death as a punishment. As
summarized persuasively by one author:

The most significant of all of the characteristics of the mentally
retarded isthat they may have impaired impul se control aswell asan
incompl ete or immature concept of blameworthiness and causation.
Thefirst defect can result in impulsive behavior, the consequence of
which the [mentally retarded individual] may have difficulty or even
be utterly unable to appreciate. The second defect, the failure to
appreciate the concept of blameworthiness, is the most important of
all because it can render a mentdly retarded offender unable to
understand that certain repercussions flow from certain of his acts.
This can have an enormous impact on . . . blameworthiness. . . .

Capital Punishment for Mentally Retarded Offenders, 19 Sw. U. L. Rev. at 108 (emphasis added);
see also Putting the Mentally Retarded Criminal Defendant to Death, 52 Ala. L. Rev. at 918.

Finally, despite the observations of the dissent, the issue in this case is not whether the
mentally retarded may possess the cul pability and blameworthinessto be convicted and punished of
acrime. They certainly may. Theissueisalso not whether the mentaly retarded may plead guilty,
stand trial, serve as awitness, or any of the other “facts’ listed by the dissent. Theissue, rather, is
whether the punishment of a mentally retarded offender, who by definition suffers significantly
impaired intelligence and adaptive behavior, may extend beyond life imprisonment without parole
and include the extreme and maximum penalty of death under article I, § 16 of the Tennessee
Consgtitution. Asit haslong been recognized, the pendty of deathis*“‘ quditatively different’” from

-19-



any other sentence and this “‘ qualitative difference between death and other penalties calls for a
greater degree of reliance when the death sentenceisimposed.’”” Satev. Terry, 813 S.\W.2d 420,
425 (Tenn. 1991) (quoting Woodson v. North Carolina, 428 U.S. 280, 305, 96 S. Ct. 2978, 2291
(1976), and L ockett v. Ohio, 438 U.S. 586, 604, 98 S. Ct. 2954, 2964 (1978)).

For all of theforegoing reasons, wefind persuasive the view of Justice Brennan who, writing
for thefour-Justice dissent in Penry, observed that the“ impairment of amentally retarded offender’s
reasoning abilities, control over impulsive behavior, and moral development . . . limits his or her
culpability so that, whatever other punishment might be appropriate, the ultimate penalty of death
is aways and necessarily disproportionate to his or her blameworthiness and hence is
unconstitutional.” Penry v. Lynaugh, 492 U.S. at 346, 109 S. Ct. at 2961 (Brennan J., concurring
and dissenting).* Accordingly, wehold that the execution of mentally retarded individual sisgrossly
disproportionate under the Eighth Amendment to the United States Constitution and article |, 8 16
of the Tennessee Constitution.

Penological Objectives

The third and final prong of the analysis is whether the execution of mentally retarded
persons achieves |egitimate penological objectives. The dissent asserts that this prong is satisfied
because the execution of mentally retarded persons achieves the objectives of deterrence and
retribution. Deterrence, obviously, is the theory that a punishment will prevent others from
committing similar offenses. Ford v. Wainwright, 477 U.S. a 421, 106 S. Ct. at 2607. Retribution
isthe theory that a defendant be punished appropriately for the crime committed; it depends on the
defendant’ s awareness of both the punishment and its purpose. Seeid.

All of the concerns that we have discussed with regard to proportionality apply with equal
force to this portion of the analysis. As the Georgia Supreme Court observed, the legidative
enactment that prohibited the execution of mentdly retarded individuas* reflects adecision by the
people . . . that [such executions] make no measurable contribution to acceptable goals of
punishment.” Fleming v. Zant, 386 S.E.2d at 342. The dissent in Penry reached the same
conclusions:

Since mentally retarded offenders asa class lack the culpability that
isaprerequisite to the proportionate imposition of the death pendty,
it followsthat execution can never bethe“just desserts’ of aretarded
offender . . ., and that the punishment does not serve the retributive
god . ...

21 We believe that reliance on the rationale of the Penry dissent is particularly appropriate in light of the

fact that the Tennessee legislature’s enactment of Tenn. Code Ann. § 39-13-203 (1991) was, in effect, a direct
repudiation of the Penry majority decision.
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Furthermore, killing mentally retarded offenders does not measurably
contribute to the goal of deterrence. It is highly unlikely that the
exclusion of the mentally retarded from the class of those digible to
be sentenced to death will lessen any deterrent effect the death
penalty may have for nonretarded potential offenders, for they, of
course, will . .. remain at risk of execution. And the very factorsthat
make it disproportionate and unjust to execute the mentally retarded
also make the death penalty of the most minimal deterrent effect so
far asretarded potentia offenders are concerned.

Penry v. Lynaugh, 492 U.S. at 348, 109 S. Ct. at 2962 (Brennan J., concurring and dissenting)
(citations omitted).

These persuadve arguments with respect to deterrence and retribution have been echoed by
severd commentators:

[T]he death penalty will not deter other mentally retarded individuals
from committing crimes because they are not able to weigh the cost
of the criminal act, the consequences of the punishment, or the
benefits of alternatives. Therefore, inflicting the death penalty on a
mentally defective person becomes a process in which society seeks
vengeance, not retribution or deterrence. Such a result is neither
civilized, nor humane.

Constitutional Law, 43 Okla. L. Rev. a 368; see also Capital Punishment for Mentally Retarded
Offenders, 19 Sw. U. L. Rev. at 139 (arguing that “incapacitation, deterrence and retribution, the
three penological justifications offered in support of capital punishment, do not provide a sound
superstructurefor thisfinal form of punishment, especialy in casesinvolving the mentally retarded

M.

The dissent argues that execution of the mentally retarded achieves valid penological
objectives unlessthe mentally retarded defendant al so establishesthe cognitive, moral, or volitional
incapacity to distinguish right from wrong, understand the nature of his or her actions, or conforms
his or her conduct to the requirements of the law. Moreover, to emphasize its point, the dissent
engagesin the fact-finding exercise of reviewing this case and concludes that the petitioner did not
lack such cognitive, moral, or volitional incapacities, even though the issue has not been raised,
litigated, briefed or argued by the parties.

The dissent argues that its factual findings stem from the jury’sverdict. Thefallacy inthe

dissent’sclamisthat no jury has ever considered the defendant’ s volitional, moral, and cognitive
capacities, the defendant’s ability to understand right from wrong, the defendant’s ability to
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understand the nature of his actions, or the defendant’s ability to conform his conduct to the
requirements of the law. Instead, the dissent has established its own standard of what marginal
constitutional protection is due the potentially mentally retarded offender and then has made
determinations regarding the petitioner’s cognitive, moral, and volitional abilities to satisfy that
standard.”

In any event, we do not hold that the conviction and punishment of a mentally retarded
defendant never achievesvalid penologicd goals. Rather, our conclusion is that any penological
objectives attained through the execution of a mentally retarded defendant are minimal at best and
insufficient for the purpose of our analysis under aticle I, 8 16. The dissent somehow finds an
inherent contradiction in the conclusion that penological objectives may be served by imposing a
lesser punishment than death but not for the extreme and final punishment of death. We can only
comment that no statement better illustrates the dissent’ s view of this case and its misapprehension
of therelevant analysis. The very naure of the analysis under the Eighth Amendment or article I,
8 16 asks whether aparticular punishment is cruel and unusual. Moreover, aswe have commonly
recognized, asentence of deathisfinal, irrevocable, and“ qualitatively different” thanany other form
or level of punishment.

Accordingly, having considered the foregoing arguments and the concerns we have
previously discussed, we hold that the execution of mentally retarded individuals fails to achieve
|egitimate penol ogi cal objectivesfor punishment asrequired by the Eighth Amendment to the United
States Constitution and article I, 8 16 of the Tennessee Constitution.

Other Consider ations

In reaching our conclusion, wewish to separately address the arguments that executing the
mentally retarded i snot cruel and unusual punishment because mental retardation may beconsidered
by the jury as mitigating evidence and because some mentally retarded individuals may rely upon
the defense of insanity. Thereislittle in either alternative that offers reasonable safeguards to the
mentally retarded or addresses the concerns outlined in this opinion.

For instance, thejury’s consideration of mental retardation as amitigating factor is by itself
insufficient to addressthe concerns protected under the Eighth Amendment or article|, 8 16. In such
circumstances, evidence of mental retardation would only be weighed in conjunction with one or
more aggravating circumstances, such asthe heinousness of the crime or adefendant’ s prior record.
In our opinion, the weighing process would not sufficiently isolate the consideration given to the
issue of mental retardation and would not provide reasonable assurance that an individualized
decision will be made as to whether the death penalty was appropriate punishment for a particular
mentally retarded offender. See Penry v. Lynaugh, 492 U.S. a 347, 109 S. Ct. at 2962 (Brennan J.,
concurring and dissenting) (“Lack of culpability as a result of mental retardation is ssimply not

22 In contrast, as we will discuss, infra, the remedy applied by the majority will require the trial court

and not this Court to make the pertinent factual findings regarding the petitioner’s alleged mental retardation.
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isolated at the sentencing stage as afactor that determinatively bars adeath sentence. ...”). Insum,
thelimitations and impai rments associ ated with mental retardation warrant more consideration than
simply allowingthe evidence to beweighed inthe mix of aggravating and mitigating circumstances.
Indeed, the Tennessee | egislature obviously shared thisview inthe passage of Tenn. Code Ann. 8 39-
13-203, which prohibitsimposition of adeath sentence upon personsfound to be mentally retarded,;
otherwise, it simply could havelisted evidence of mental retardation asamong the mitigating factors
in Tenn. Code Ann. 8§ 39-13-204(j), the first degree murder death penalty statute.

Likewise, the State' sassertion that somementally retarded personsmay rely upon the defense
of insanity offers little protection with regard to capital sentencing. The defense of insanity is a
completedefenseto crimind chargesonly where adefendant meetsthe substantial burden of proving
that he or she was unable to appreciate the nature or wrongfulness of his or her actsdueto asevere
mental illnessor defect. See Tenn. Code Ann. § 39-11-501 (1997). Therelevant issuein thiscase,
however, is not whether a mentally retarded individual may be held responsible for a criminal
offense, but whether that individual may be executed as a punishment for the offense. The State, as
well asthedissent, would nonethel ess conclude that only amentally retarded person who establishes
acomplete defense to the charged offense may be exempt from the death penalty.

Moreover, placing such a burden on the mentally retarded fails to distinguish mental
retardationfrommental illness. Although amentdly retarded person may also haveamental illness,
the two issues are not one and the same. See Putting the Mentally Retarded Criminal Defendant to
Death, 52 Ala. L. Rev. at 915. Menta retardation, by definition, is accompanied by serious
limitations on intelligence and adaptive behavior; mental illness is not. Menta retardation, by
definition, must also manifest by age 18; mental illness may or may not. Id. Finaly, mental
retardation does not equate to legal insanity, nor does it necessarily make the defense of legal
insanity any easier to establish. It also bearsnoting that the complete defense of insanity isasserted
in perhaps as few as one percent of all felony cases and is successful in even fewer. See Jodie
English, The Light Between Twilight and Dusk: Federal Criminal Law and the Volitional Insanity
Defense, 40 Hastings L.J. 1, 9 (1988) (“Contrary to public opinion, . . . the insanity defense is
infrequently raised and even less frequently successful.”). Accordingly, what the State posits as a
safeguard for mentally retarded individualsisin reality no safeguard at dl.

Application of Holding

Retroactivit

We next must determine whether our conclusion that the execution of mentally retarded
persons violates the Eighth Amendment to the United States Constitution and article |, § 16 of the
Tennessee Constitution constitutes a new rule warranting retroactive application.

A case “announces anew rule when it breaks new ground or imposes a new obligation on
the States or the Federal government.” Teaguev. Lane, 489 U.S. 288, 301, 109 S. Ct. 1060, 1070,
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103 L. Ed. 2d 334 (1989) (citations omitted). In other words, “acase announces a new ruleif the
result was not dictated by precedent existing at the time the defendant’ s conviction becamefinal.”
1d.; see also Meadowsv. State, 849 SW.2d 748, 751 (Tenn. 1993).

The United States Supreme Court has said that anew rule of federal constitutional law isto
be applied in cases on collatera review only if it (1) places certain kinds of primary, private
individual conduct beyond the power of the state to proscribe or (2) requires the observance of
procedures implicit in the concept of ordered liberty. Teaguev. Lane, 489 U.S. at 307, 109 S. Ct.
at 1073. We have adopted asomewhat different standard in Tennessee: “anew state constitutional
ruleis to be retroactively applied to a claim for post-conviction relief if the new rule materially
enhancestheintegrity and reliability of the fact finding processof thetrial.” Meadowsv. State, 849
SW.2d at 755; see aso Tenn. Code Ann. 8§ 40-30-222 (1997) (citing the Teague standard for
retroactivity).

In deciding Penry, the United States Supreme Court recogni zed that ahol ding that the Eighth
Amendment prohibited the execution of mentally retarded persons would be a new rule becauseit
would “‘breg[k] new ground’ and would impose a new obligation on the States and the Federal
Government.” Penry v. Lynaugh, 492 U.S. a 329, 109 S. Ct. at 2952 (ateraion in original)
(citations omitted). The Court also said that such a rule would apply retroactively on collateral
review:

[T]he first exception set forth in Teague should be understood to
cover not only rules forbidding criminal punishment of certain
primary conduct but also rules prohibiting a certain category of
punishment for a class of defendants because of their status or
offense. Thus, if we held . . . that the Eighth Amendment prohibits
the execution of mentally retarded persons . . . regardless of the
proceduresfollowed, such arulewould fall under thefirst exception
to the general rule of nonretroactivity and would be applicable to
defendants on collateral review.

Id. at 330, 109 S. Ct. at 2953.

We conclude that our holding under article I, 8 16 of the Tennessee Constitution likewise
constitutesanew rule. Thisisan issue of first impression by this Court, and the result isin no way
dictated by our existing precedent. See Statev. Laney, 654 SW.2d 383, 389 (Tenn. 1983) (stating
that a defendant’s “low intelligence’ was a mitigating factor but did not render the death penalty
cruel and unusual punishment). Moreover, we agree with the observation in Penry that such arule
warrants retroactive application to caseson collateral review. Insum, our holding that articlel, 8 16
of the Tennessee Constitution prohibits execution of those defendants who are mentally retarded
materidly enhances the integrity and the reliability of the fact finding process of the trial. See
Meadowsv. State, 849 SW.2d a 755; Tenn. Code Ann. § 40-30-222 (1997).
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Standards on Remand

Our holding dictates that this case be remanded to thetrial court for further proceedings on
the question of whether the petitioner, Heck Van Tran, is mentally retarded. Although the
petitioner’s motion to reopen alleged that he had new scientific evidence that he was actually
innocent under Tenn. Code Ann. § 40-30-217(a)(2), it is our view that the motion is more
appropriately based on the provisions of Tenn. Code Ann. 8§ 40-30-217(a)(1), which provides that
the “claim in the motion is based upon a fina ruling of an appellate court establishing a
constitutional right that wasnot recognized asexisting at thetrial, if retrospective application of that
right is required.” As such, we need not address the requirements of Tenn. Code Ann. 8§ 40-30-
217(a)(2).

We recognize that the petitioner’ s motion to reopen did not, and could not at thetimeit was
filed, assert a“final appellateruling” with regard to theunconstitutionality of executing the mentally
retarded. Having now determined that the unique circumstance of this case raises a constitutional
issue that warrants review and that our holding — a new rule of constitutional lav — warrants
retroactive application, we believe fundamental fairness dictates that the petitioner have a
meaningful opportunity to raise thisissue.

Theapplication of fundamental fairnessinthe context of post-conviction proceduresishardly
new. InWilliamsv. State, 44 S.W.3d 464 (Tenn. 2001), for example, amajority of this Court agreed
that attorney misrepresentation may toll the post-conviction statute of limitations despite the
presence of statutory language stating that the statute of limitations shall not be tolled for any
reason. Seealso Sealsv. Stae, 23 SW.3d 272 (Tenn. 2000) (mental incompetency may toll statute
of limitations despite anti-tolling language).

Accordingly, under the unusual facts of this case, in which the petitioner hasraised anissue
with obvious constitutional implications that amajority of the Court has chosen to address and not
ignore, we believe fundamental fairness dictates that he have an opportunity to litigate his clam
under the new constitutional rule of law we have announced. Moreover, dlowing the petitioner to
proceed serves the interest of judicial economy given that he could simply file a new motion to
reopen relying on this decision under Tenn. Code Ann. § 40-30-217(a)(1). Findly,if thedissent’s
procedural arguments were adopted as the majority holding of this Court, the only remaining
aternative in this case would be that one potentialy mentaly retarded person may be executed
before theissueis reviewed.

On remand, the trial court shall hear the petitioner's motion to reopen and make a
determination as to the petitioner’s alleged mentd retardation. The applicable criteria are those
presently set forth by gatute: (1) significantly subaverage general intellectud functioning as
evidenced by a functional intelligence quotient (1.Q.) of seventy (70) or below; (2) deficits in
adaptive behavior; and (3) mental retardation manifested during the developmental period, or by
eighteen (18) yearsof age. SeeTenn. Code Ann. § 39-13-203 (1997); see also Fleming v. Zant, 386
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SE.2d at 342 (adopting and applying the statutory definition of mental retardation as the
constitutional standard).

Conclusion

We conclude that there is compelling evidence that the execution of mentaly retarded
individuds violates the evolving standards of decency that mark the progress of amaturing society
both nationally and in the State of Tennessee. We also have determined that the execution of any
mentally retardedindividud , who by definition, has significantly subaverageintelligencefunctioning
and deficits in adaptive behavior, is grossly disproportionate, and serves no valid penological
purpose. We therefore conclude that the execution of a mentally retarded individual violates the
Eighth Amendment to the United States Constitution and article I, § 16 of the Tennessee
Consgtitution. Thejudgment of the Court of Criminal Appealsisreversed, andthiscaseisremanded
to the trial court for further proceedings. It gopearing that the petitioner is indigent, costs of this
appeal are taxed to the State of Tennessee.

E. RILEY ANDERSON, JUSTICE
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