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WIiLLIAM M. BARKER, J., with whom JANICE M. HOLDER, J., joins, concurringin part, dissentingin
part.

With its decision today, amajority of this Court has effectively permitted a defendant, who
was sentenced to death in 1989 for the brutal execution of a 74-year-old grandmother, anopportunity
to escape the ultimate punishment for his actions soldy because he has managed to obtain alower
scoreon arevised I.Q. test than hewas previously ableto do. Before today, the Constitution of this
State has never been hed to provide blanket capital immunity to aclass of personsbased only onthe
fact of low intdlectual ability and deficitsin adaptive behavior. Instead, the Constitution hasbarred
such executions only when the defendant’ s mental condition displacesthe following capacities: (1)
the cognitive capacity to appreciate that certain action will lead to the death of others; (2) themoral
capacity to appreciate the wrongfulness of murder; or (3) the volitional capacity to behave in a
lawful manner.

By permitting Heck VVan Tran the opportunity to escape his capital sentence because of his
new score on an |.Q. test, the mgority ignores that Heck VVan Tran has not argued that his alleged
condition ever affected his abilities to appreciate that certain actions would lead to the death of
others. The majority ignores that Heck Van Tran has not argued that his alleged condition ever
affected his ability to appreciate the wrongfulness of murder. The majority also ignores that Heck
Van Tran has not argued that his alleged condition ever affected his ability to behave in alawful
manner. Instead, the majority holdsthat Heck VVan Tran should escape hiscapital sentencebecause
his new score on an updated 1.Q. test removes his moral blameworthiness for the senseless and
intentional execution of an elderly victim, Kai Yin Chuey. | simply cannot agree.

Moreover, the majority has completely disregarded the petitioner’s claims aleging “new
scientific evidence establishingthat [ he] isactuallyinnocent of the offenseor offensesfor which [he]
wasconvicted” under Tennessee Code Annotated section 40-30-217(a)(2). Instead, themajority has



determined that the motion to reopen is“more appropriately” based on the provisions of Tennessee
Code Annotated section 40-30-217(a)(1), which provides in pertinent part that the “claim in the
motion is based upon afinal ruling of an appellate court establishing a constitutional right that was
not recognized asexisting at thetimeof trial.” Although the mgjority has extended thisvery narrow
basis to reopen to apply in this case, the constitutiond issue now raised for the first time in this
motion to reopen has clearly been waived by the petitioner’ sfailuretoraiseit in his original post-
conviction petition. See Tenn. Code Ann. 8 40-30-206(g). In accordance with our holding in State
v. West, 19 SW.3d 753 (Tenn. 2000), this Court lacks the authority to consider this constitutional
issue, and it should therefore be dismissed. Accordingly, because subsection (a)(1) is not an
applicable avenue for relief in this case, the petitioner must seek relief on other grounds.

Indeed, the petitioner filed his motion to reopen pursuant to subsection (a)(2), aleging that
an updated version of the I.Q. test has established his mental retardation thereby rendering him
“actudly innocent” of capital punishment. This Court has not previously considered the proper
standardsgoverning theadmissibility of “ new scientific evidence” under Tennessee Code A nnotated
section 40-30-217(a)(2). Consequently, it is inappropriate for the petitioner to assume that the
WAISII qualifies as such without further inquiry. | aso disagree tha the language “actud
innocence of the offenses for which he was convicted” in this subsection includes innocence of, or
ineligibility for, the death penalty. Accordingly, I am unable to join the mgority’s decison
permitting the petitioner to reopen his post-conviction petition under either subsection (a)(1) or, per
the petitioner’ s request, subsection (a)(2), and for the reasons given below, | respectfully dissent.

A review of the factual history of this case will provide a better understanding of the
procedural and substantive issues before the Court:

FACTUAL BACKGROUND

In 1987, during the course of robbing a family-owned restaurant, the petitioner and three
other defendants shot and killed three innocent victims, dl family members. A fourth family
member was brutally beaten but eventually recovered. Theevidenceat the petitioner’ strial revealed
that he shot two of the victims, including seventy-four year-old Ka Yin Chuey, multiple times
including once in the throat and once in the back of the head. Statev. Van Tran, 864 S.W.2d 465,
469 (Tenn. 1993). The petitioner then entered the restaurant office where he knew valuables were
kept, and he stole gold and jewelry having an estimated wholesale value of $25,000.

Following the robbery, three of the criminals took most of the stolen jewelry and fled to
Houston, Texas. There, the defendant managed to sell some of thestolen gold for $4,000, which the
trio divided amongst themselves. For amost six months after the robbery, the petitioner remained
in hiding until he was arrested in Houston. At thetime of hisarrest, the petitioner initially gave the
police afictitious name upon inquiry. After he was advised of his Miranda rights, he was asked if
he knew why he was being arrested, to which hereplied, “For a shooting in Memphis.” Later, the
petitioner gave a written statement in which he admitted his involvement in the crimes.



Thejury found him guilty of three counts of first degree murder and one count of robbery by
use of a deadly weapon and sentenced him to death for each of the murder convictions. The court
al so sentenced the petitioner to thirty yearsimprisonment for the robbery to be served concurrently
with the death sentences. On appedl, his convictionsand one death sentence were affirmed by this
Court.

On March 7, 1995, the petitioner filed a petition for post-conviction relief alleging, among
other things, that he was mentally retarded and thusineligiblefor the death penalty under Tennessee
Code Annotated section 39-13-203. Thetrid court conducted an evidentiary hearing in October
1997. Atthehearing, the petitioner presented thetestimony of Dr. Andrew J. Adler, the psychologist
who tested the petitioner using the Vineland Adaptive Behavior Scale and the Wechsler Adult
Intelligence Scale—Revised (WAIS-R). Dr. Adler testified that the petitioner had deficitsin adaptive
behavior that had manifested during the petitioner’ sdevel opmental period and that the petitioner had
afull-scde 1.Q. of sixty-seven. He conduded that Van Tran was therefore mentally retarded as
defined by section 39-13-203(a).! However, the State's expert, psychologist Dr. Lynn Zager,
testified that Dr. Adler's calculations of the WAIS-R test scores were erroneous and that the
petitioner’s1.Q. was actually seventy-two. Following the hearing, the post-conviction court found
Dr. Adler’scalculation to be in error and dismissed the petition. The Court of Criminal Appeals
affirmed the trial court’s dismissal and further held that a proceeding for post-conviction relief is
inappropriate for addressing theissue of present incompetency to be executed. On November 23,
1999, this Court affirmed the dismissal of the post-conviction petition. Van Tranv. State 6 S.\W.3d
257, 261 (Tenn. 1999).

Within a month after this Court’s decision to affirm the dismissal of the post-conviction
petition, Dr. Adler again tested the petitioner using the Wechsler Adult Intelligence Scale-1l1, an
updated version of the WAIS-R. Dr. Adler determined that the results of thistest showed that the
petitioner’s full-scale 1.Q. was sixty-five. Relying on this information, the petitioner then filed a

! Section 39-13-203 provides in pertinent part:

(a) As used in this section, “mental retardation” means:

(1) Significantly subaverage general intellectual functioning as evidenced by a
functional intelligence quotient (1.Q.) of seventy (70) or below;

(2) Deficits in adaptive behavior; and

(3) The mental retardation must have been manifested during the developmental period,
or by eighteen (18) years of age.
(b) Notwithstanding any provision of law to the contrary, no defendant with mental retardation
at the time of committing first degree murder shall be sentenced to death.
(c) The burden of production and persuasion to demonstrate mental retardation by a

preponderance of the evidenceisupon the defendant. The determination of whether the defendantwas
mentally retarded at the time of the offense of first degree murder shall be made by the court.
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motion to reopen his previous post-conviction petition pursuant to Tennessee Code Annotated
section 40-30-217(a)(2) .2

The trial court denied the motion to reopen, finding that the evidence presented by the
petitioner, evenif considered “ new scientific evidence,” did not establish hisactual innocenceof the
murdersfor which hewasconvicted. The Court of Criminal Appealsaffirmedthetrial court’sdenial
of the motion to reopen and we granted permissionto apped. Inthis Court, the petitioner presents
threeissuesfor our review: First, hearguesthat the Wechsler Adult Intelligence Scae-I11 test should
be considered* new scientific evidence” pursuant to section 40-30-217(a)(2). Second, hearguesthat
the clear statutory language “actually innocent of the offense” in section 40-30-217(a)(2) should be
construed to mean “actual innocence of or indigibility for the death penalty.” And third, he asserts
that the Tennessee statute prohibiting the execution of mentally retarded capital offenders, Tenn.
Code Ann. 8 39-13-203, should be applied retroactively, thereby entitling him to areduced sentence.

After hearing oral argument in April 2001, this Court requested that the parties file
supplemental briefs addressing the additional issue of whether executing a mentally retarded
defendant would violae either the Eighth Amendment of the United States Constitution or Article
I, section 16 of the Tennessee Constitution. The mgjority today holdsfirst, that section 39-13-203
has prospective application only and therefore does not serve to relieve the petitioner from his
sentence. The majority isentirely correct in this decision, and | concur in that part of the opinion.
However, for the reasons set forth be ow, | disagree with the majority’s conclus ons regarding both
procedural and substantive mattersin this case.

The statute allowing the petitioner to reopen a previous post-conviction petition provides in pertinent part:

(a) A petitioner may file amotion in thetrial court to reopen the first post-conviction petition only if the
following applies:
(1) The clam in the motion is based upon a final ruling of an appellate court

establishing a constitutional right that was not recognized as existing at the time of trial, if
retrospective application of that right is required. Such motion must be filed within one (1) year of
the ruling of the highest state appellate court or the United States supreme court establishing a
constitutional right that was not recognized as existing at the time of trial; or

(2) The claiminthe motionisbased upon new scientific evidence establishing that such
petitioner is actually innocent of the offense or offenses for which the petitioner was convicted; or
(3) The claim asserted in the motion seeks relief from a sentence that was enhanced

because of a previous conviction and such conviction in the case in which the claim is asserted was
not a guilty plea with an agreed sentence, and the previous conviction has subsequently been held to
be invalid, in which case the motion must be filed within one (1) year of the finality of the ruling
holding the previous conviction to be invalid; and

(4) It appears that the facts underlying the claim, if true, would establish by clear and
convincing evidence that the petitioner is entitled to have the conviction set aside or the sentence
reduced.
(b) The motion must set out the factual basis underlying its claims and must be supported by
affidavit. The factual information set out in the affidavit shall be limited to information which, if
offered at an evidentiary hearing, would be admissible through the testimony of the affiant under the
rules of evidence. The motion shall be denied unless the factual allegations, if true, meet the
requirements of subsection (a).
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I. PROCEDURAL ANALYSISUNDER THE
POST-CONVICTION PROCEDURE ACT

Althoughlargely overlooked by themajority, thiscasepresentsseveral significant procedural
issues concerning the ability to reopen a post-conviction petition under Tennessee Code Annotated
section40-30-217(a). Despitethefact that the petitioner filed hisclaim solely pursuant to subsection
(a(2), the mgjority does not address thisissue onits merits. Invoking the doctrine of fundamental
fairness, the majority instead concludes that the petitioner may reopen his petition under subsection
(a)(1). Becausethe petitioner isnot constitutionally entitled to reopen his post-conviction petition,
but may do so only when the statute permits its reopening, | would deny his petition for failing to
satisfy any of the statutory requirements for reopening his post-conviction petition.

A. TENNESSEE CODE ANNOTATED SECTION 40-30-217(a)(1)

Today, the majority has decided that the petitioner may file anew motion to reopen pursuant
to subsection (a)(1). In so deciding, the majority has fashioned a unique procedure to provide the
petitioner thisavenuefor relief. First, the Court hasimproperly addressed aconstitutional issue that
has been waived because the petitioner failed to raise it in his original post-conviction petition.
Neverthel ess, by orderingthe partiesto supply supplemental briefing on thisconstitutional issue, the
Court has excused the waiver, addressed the substantiveissue, and created a“final appellateruling
establishing a constitutional right.” The petitioner is now being allowed to refile his motion to
reopen pursuant to subsection (a)(1), basing his claim on the majority’ s decision today.

However, the majority overlooksafundamental procedural flaw initsanalysis: according to
our unanimousholdingin Statev. West, 19 SW.3d 753 (Tenn. 2000), oncean issuehasbeen waived
by a petitioner, the Court lacks the authority to excuse that waiver, see also Tenn. Code Ann. 8 40-
30-206(g); Tenn. Sup. Ct. R. 28, 8 3(B). The unanimous order previously entered cannot be held
to have placed the constitutional issue properly before this Court. For the reasons that follow, the
constitutional issue should be dismissed, and the petitioner must seek to reopen his post-conviction
petition on other grounds.

In 1995, Van Tran filed his petition for post-conviction relief. He raised numerous and
various claims, including an allegation that he was mentally retarded and therefore statutorily
ineligible for the death penalty under section 39-13-203. Thetrial court conducted an evidentiary
hearing in 1997, and the petitioner was provided with afull, fair, and meaningful “opportunity to
present proof and argument on the petition for post-conviction relief.” Cf. House v. State, 911
SW.2d 705, 714 (Tenn. 1995); Tenn. Code Ann. § 40-30-206(h). Based on all the evidence
presented, thetrial court found the petitioner’ s claims of mental retardation to be without merit and
subsequently dismissed his petition.

Despite having afull, fair, and meaningful opportunity to be heard in 1997, the petitioner

never raised the issue of whether execution of mentdly retarded personsviolates Article |, section
16 of the Tennessee Constitution. Infact, he did not even assert thisissue in the current proceeding
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to reopen until he applied for permission to appeal to this Court. Where a petitioner failsto raise an
issue, despite having had the opportunity to do so, that issue is deemed waived under the Pogt-
Conviction Procedure Act. See Tenn. Code Ann. § 40-30-206(g) (1997).

Because the petitioner has previously waived the substantive constitutional issue before us
now, the Post-Conviction Procedure Act does not permit him, outside of the exceptionslisted inthe
statute, to assert that issue in any subsequent proceeding. The majority today appears to overlook
the fact that petitioner’ s previous waiver of the substantive constitutional issue renders this Court
without statutory authority to grant relief to the petitioner based on this issue under the post-
conviction statutes. Consequently, becausethe substantive constitutional issueisnot properly before
the Court, the majority has inappropriaely used subsection (a)(1) to give the petitioner an
opportunity to avoid his capital sentence.

Importantly, | do not find that our previous order requesting additional briefing on thisissue
has effectively excused the petitioner’s previous waiver. Once an issue has been waived by a
defendant in the post-conviction context, this Court possesses no authority, whether by statute, rule,
or the plain error doctrine, to excuse that waiver in order to reach the merits of aclam. See West,
19 SW.3d at 756-57.° Consequently, to the extent that our previous order requesting additional
briefing could be construed as excusing the petitioner’ s waiver of that issue, the order was beyond
the scope of our authority under the Post-Conviction Procedure Act. Under no set of circumstances
can our previous order be construed to place the substantive constitutional issue properly beforethe
Court for resolution on its merits.

Therefore, in accordance with the Post-Conviction Procedure Act and our previous holding
in West, | find that the constitutional issue presently addressed by the Court has been previously
waived by the petitioner and is beyond the authority of this Court to review. Because we also lack
the authority to excuse the petitioner’s waver, we are likewise without authority to address the
petitioner’ s constitutional claim on its merits as the majority has donetoday. Accordingly, | would
hold that the substantive constitutional issue should be dismissed, thereby prohibiting the petitioner
from filing a future motion to reopen under subsection (a)(1).

B. TENNESSEE CODE ANNOTATED SECTION 40-30-217(a)(2)

Without any explanation, the majority asserts that a motion to reopen may be based on a
claiminvolving either a“new legal issue” or new scientific evidence establishing that the petitioner

3 The majority seemsto assert that because this Court has never addressed the applicability of these doctrines
in the context of a motion to reopen, the holding in State v. West applies only to issuesraised for the first time on post-
conviction appeal. Nevertheless, this interpretation is contrary to our specific language in West applying our holding
to all proceedingsfalling within the Post-Conviction Procedure Act in effect at the time West filed his petition, as well
as to “proceedings brought under the Post-Conviction Procedure Act currently in force.” West, 19 SW.3d at 757
(emphasis added).
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isactually innocent of the offense for which he or shewas convicted.* Presumably, the mgjority has
used the language “new legal issue” asaparaphrasefor the precise statutory language of section 40-
30-217(a)(1), which alows a petitioner to base a claim in a motion to reopen based upon a “fina
ruling of an appellate court establishing a constitutional right that was not recognized asexisting at
the time of trial.”

Alternatively, asthemajority hasrecognized, the petitioner may fileamotionto reopen based
on aclaim of new scientific evidence establishing actual innocence of the offense or offenses for
which the petitioner was convicted, Tenn. Code Ann. § 40-30-217(a)(2). Instead, the petitioner in
this case has filed his motion to reopen presumably pursuant to subsection (a)(2), alleging that the
WAISHII providesnew scientific evidence establishing hismental retardation, thereby renderinghim
actually innocent of his capital sentence. The majority never discusses the propriety of the
petitioner’ sclaim, specifically whether the petitioner hasindeed satisfied the strict requirementsfor
reopening a post-conviction petition under section 40-30-217(a)(2). Because this Court has never
before considered the proper standard governing the admissibility of “new scientific evidence,”
further inquiry is necessary to determine whether the petitioner has at al satisfied the strict
requirements for reopening a post-conviction petition under section 40-30-217(a)(2). More
importantly, | cannot accept the petitioner’ s expanded definition of the phrase “actual innocence of
the offenses for which he was convicted” to include innocence of or ineligibility for the death
penalty. Thisinterpretation not only neglects the plain, unambiguous language of the statute, but,
if relyingon the United States Supreme Court’ sdecisionin Sawyer v. Whitley, 505 U.S. 333 (1992),
also ignores that the General Assembly has adopted a more narrow definition of the “actual
innocence” exception in section 40-30-217(a)(2) than was adopted by the Sawyer Court.
Consequently, for the reasonsthat follow, | would deny the petitioner’s motion to reopen for failing
to satisfy any of the procedurd requirements.

1. New Scientific Evidence

The Post-Conviction Procedure Act of 1995 does not define “new scientific evidence” as
used in Section 40-30-217(a)(2). 1t seemsto methat two reasonable constructions of the phrase are
possible. First, the language could be narrowly construed to mean only scientific evidence which
either was not developed or was not in existence at the time of the petitioner’s original post-
conviction proceeding. Alternatively, the language could be given a broader construction by
including scientific evidence which, although in existence, was not avail ableto the petitioner at the
time of hisoriginal post-conviction proceeding by the exercise of due diligence.

I would give the statutory language the broader construction because | believe that it more
nearly effectuates theintent of the Generd Assembly. Whilethislegislation was being considered
by that body, Chairman Frank Buck of the House Judiciary Committee remarked, “When some

4 Moreover, although not applicable to this case, a petitioner may also assert a claim in a motion to reopen
“seeking relief from a sentence that was enhanced because of a previousconviction . .. and the previous conviction has
subsequently been held to be invalid.” Tenn. Code Ann. § 40-30-217(a)(3).

-7-



scientific test comes back and proves people to be innocent, there always ought to be some method
by which that wrong is corrected. Always.” 99th General Assembly, 1st Sess., House, Tape #2,
H.B. 0001 (Mar. 29, 1995) (remarks of Rep. Buck).

Regardlessof the construction giventhe phrase, such evidence must be admissibleunder the
applicable Tennessee Rules of Evidence as required in Section 40-30-217(b) (“The factual
information set out inthe affidavit shall be limited to information which, if offered at an evidentiary
hearing, would be admissible through the testimony of the affiant under the rules of evidence.”)
(emphasisadded). The specific rulesof evidence that govern theissue of admissibility of scientific
proof in Tennessee are rules 702° and 703.° See, e.g., McDanid v. CSX Transp., Inc., 955 SW.2d
257, 264 (Tenn. 1997). The rules together necessarily require a determination as to the scientific
validity or reliability of the evidence. Seeid. at 265. In short, evidence will be admissibleif it is
scientifically reliable or valid. Id. Several non-exclusive factors with which courts can determine
reliability include the following:

(1) whether scientific evidence has been tested and the methodol ogy with which it
has been tested; (2) whether the evidence has been subjected to peer review or
publication; (3) whether a potential rate of error is known; (4) whether . . . the
evidence is generally accepted in the scientific community; and (5) whether the
expert’sresearch in the field has been conducted independent of litigation.

1d. (citing Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993)).

In my view, Van Tran's latest |.Q. scores may not be presumed “new scientific evidence”
without consideration of the validity or reliability of thetest asrequired by our evidentiary rulesand
procedures. Although | am of the opinion that the petitioner isnot entitled to an evidentiary hearing
on his motion to reopen his post-conviction petition for the reasons contained in this dissent, if a
hearing is to be held, then it is clear that the petitioner will be required to show by clear and
convincing evidence tha: (1) the WAIS-111 test was not reasonably available to him at the time of
hisorigina post-conviction petition; (2) the updated version of thel.Q. test isqualitatively different
from its predecessor such that this updated version is ableto provide a more accurate measurement

5 Rule 702 provides: “If scientific, technical, or other specialized knowledge will substantially assist the trier
of fact to understand the evidence or to determine afact in issue, a witness qualified as an expert by knowledge, skill,
experience, training, or education may testify in the form of an opinion or otherwise.”

6 Rule 703 provides: “The facts or data in the particular case upon which an expert bases an opinion or
inference may bethose perceived by or made known to the expert at or before the hearing. If of atype reasonably relied
upon by expertsin the particular field in forming opinions or inferences upon the subject, the facts or data need not be
admissible in evidence. The court shall disallow testimony in the form of an opinion or inference if the underlying facts
or dataindicate lack of trustworthiness.”

-8



of the petitioner’ s true intellectual abilities;” and (3) the WAIS-III test provides avalid or reliable
measurement of the petitioner’s 1.Q.

2. The Meaning of “ Actually Innocent of the Offense”

Assuming arguendo that the test results from the WAIS 111 do constitute “new scientific
evidence,” the petitioner must nevertheless demonstrate that these results establish his actual
innocence “of the offense or offensesfor which [he] was convicted.” The petitioner does not argue
that his alleged mental retardation proves his innocence of his underlying crime of murder; rather,
he urges this Court to adopt an expanded meaning of this phrase to include “actual innocence of or
ineligibility for the death penalty.” As support, the petitioner cites the United States Supreme
Court’s decision in Sawyer v. Whitley, 505 U.S. 333 (1992), where the Court held that a prisoner
could establish his actual sentencing innocence if the prisoner shows by clear and convincing
evidence that, absent a constitutional error, no reasonable juror would have found the petitioner
eligible for the death penalty under the applicable state law. 1d. at 336.

The Proper Interpretation of Tennessee Code Annotated
Section 40-30-217(a)(2)

If the petitioner’ s broad definition of “actually innocent of the offense or offensesfor which
the petitioner was convicted” were adopted to include “innocent of capital punishment,” such a
judicia construction would clearly and unduly expand the statute’ s coverage beyond its intended
scope. A cardinal ruleof statutory construction isthat courts should seek to ascertain and give effect
to the intention and purpose of the General Assembly.

The General Assembly has explicitly qualified the term “actually innocent” in subsection
(a)(2) with the clause, “ of the offense or offensesfor which the petitioner was convicted,” (emphass
added), leaving little doubt as to what the prisoner must demonstrate. The legislature is presumed
to use each word in astatute ddiberatdy, and the use of each word conveys some intent and hasa
specificmeaning and purpose. Browder v. Morris, 975 S.W.2d 308, 311 (Tenn. 1998). Indeed, there
seems little question that the legislature gpplied subsection (a)(2) to mean that the prisoner must
demonstrate actual innocence of the crime or crimes for which hewas convicted and not merely his
sentence. If the legislature had intended the petitioner’ s broader definition, it would have included
the language used in subsection (@)(3), which explicitly allows a prisoner to seek relief “from a
sentence that was enhanced.” (emphasis added).

This interpretation is consistent with the repeated usage within the Post-Conviction
Procedure Act of theterms* offense,” “sentence,” and “conviction.” It isageneral rule of statutory
construction that where the same language is used repeatedly in the same context, it is presumed to
contain the same meaning throughout the statute. Cf. Madison Suburban Util. Dist. v. Carson, 191

! Dr. Adler testified in his affidavit that the WAIS-111 “retains the same format asits predecessor” but has

“developed new norms.”
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Tenn. 300, 305, 232 S.W.2d 277, 279 (1950). Significantly, thesetermsare used according to their
ordinary and well-known meanings, as evidenced both by darifying language in the statute and by
their use both in the digunctive and in the conjunctive. A prime example of our legislature using
the terms “ offense” and “ sentence” according to their separate and distinct meanings is found in
section 39-13-203(c), which requiresthe court to determinewhether adefendant ismentally retarded
“at the time of the offense of first degree murder.” (emphasis added). Moreover, in subsection (d)
of thissame provision, if adefendant found guilty of first degree murder is also found to have been
mentally retarded at the time of the offense, then the jury “shall fix the punishment in a separate
sentencing proceeding.” See also Tenn. Code Ann. § 40-30-220(a) (requiring this Court to set an
execution date upon affirming a conviction and sentence of death on direct appeal) (emphasis
added); Tenn. Code Ann. § 40-30-203 (“ Relief under this part shall be granted when the conviction
or sentence is void or voidable because of the abridgement of any right guaranteed by the
Consgtitution of Tennessee. . ..”) (emphasis added).

Accordingly, it is clear that the General Assembly intended the term “offense” to mean
nothing more than the underlying crimes for which the petitioner was convicted. See, e.q., Hodge
v. State, No. 03C01-9708-CR-00332, 1998 WL 283100, at *1 (Tenn. Crim. App. June 3, 1998)
(rejecting defendant’ s attemptsto prove mental incompetency by introducing mental health records
dating back to 1966 but only first discovered in 1996 asfailing to establish “ actual innocence” of the
offenses for which the defendant was convicted). Thisinterpretation fits most logically within the
Act asawhole. Itisdifficult to conceivethat the legidature would distort the ordinary definition
of the term in one subsection of the statute but to clearly apply its plain meaning in all other
provisions. Consequently, to prevent such an anomalous interpretation, subsection (a)(2) must be
construed to require the petitioner to prove his actual innocence of the crimes for which he was
convicted.

Sawyer v. Whitley and “ Actual Innocence’

The petitioner urges this Court to adopt the United States Supreme Court’s analysis in
Sawyerv. Whitley, 505 U.S. 333, 338 (1992), thereby expanding the definition of “ actually innocent
of the offense” in section 40-30-217(a)(2) to include “innocent of the death penalty.” Although we
may look tofederal interpretation of similar federd lawsfor guidancein enforcing our own statutes,
weare neither bound by nor limited by federd |aw when interpreting our Post-Conviction Procedure
Act. Indeed, even assuming that the United States Supreme Court’ s application of federal habeas
law is even remotely persuasive to this Court’s interpretation of the Tennessee Post-Conviction
Procedure statute, it isimportant to note a the outset that our General Assembly adopted a more
narrow definition of the* actual innocence” exception in section 40-30-217(a)(2) than wasrelied on

by the Sawyer Court.

In Sawyer, the defendant alleged that a fundamental miscarriage of justice would occur
absent federal review of hisabusive and successive federal habeas corpus claims on the merits. He
argued that as aresult of the ineffective assistance of counsel, certain evidence was withheld from
the jury during the sentencing phase of histrial. Sawyer, 505 U.S. at 338. The defendant asserted
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that because this evidence was unconstituti ondly kept fromthe jury, hewasineligiblefor the death
penalty and therefore actually innocent of his capital sentence.

Addressing the meaning of “ actual innocence,”® the Court concluded that “ actual innocence”
means " innocent of death” andisa“very narrow exception . . . subject to determination by relatively
objective standards.” 1d. at 341. Nevertheless, the Court found the “ actually innocent” exception
inapplicable because the psychological evidence allegedly withheld from the jury did not relae to
his guilt or innocence of the crime or to the aggravating factors found by the jury that made him
eligible for capital punishment. 1d. at 348-49.

However, under our General Assembly’s more narrow definition of the phrase “actually
innocent,” a petitioner who files a motion to reopen a post-conviction petition based on new
scientific evidence isrequired to demonstrate actual innocence of the underlying crimes for which
he was convicted. Courts interpreting similarly worded statutes have also declined to expand the
plain meaning of the language to allow a petitioner relief from a capital sentence. For example,
federal habeas corpus law has been recently amended by the Antiterrorism and Effective Death
Penalty Act of 1996, Pub. L. No. 104-132, § 105, 110 Stat. 1214 (amending 28 U.S.C. § 2255°), to
allow a prisoner to file a second habeas petition only if “newly discovered evidence. . . would be
sufficient to establish by clear and convincing evidence that no reasonable factfinder would have
found the movant guilty of the offense” Relying upon this Congressonal amendment, the Seventh
Circuit has denied aprisoner’ s attempt to file a successive section 2255 motion for merely asserting
his actual sentencing innocence rather than his innocence of his underlying crime. As the court
explained,

The “actual innocence” exception of the prior law was judge-made, and so its
contourswere appropriately judge-fashioned and permissibly judge-expanded. The
exception in the new law is graven in statutory language that could not be any
clearer. . . . [T]he absence of any indication in the legidlative history that “offense”
was being used in some special sense different from its ordinary meaning [makesit]
highly unlikely that Congress intended the word to bear a special meaning.

Hopev. United States, 108 F.3d 119, 120 (7th Cir. 1997); see also Greenawalt v. Stewart, 105 F.3d
1287, 1287-88 (9th Cir. 1997).

8 The term “actual innocence” asused in federal jurisprudence hasitsoriginsin atrio of 1986 United States
Supreme Court cases addressing the exceptions under which a habeas petitioner could have the merits of a procedurally
barred claim heard. Specifically, the Court held in Murray v. Carrier, the second case in the trilogy, that to prevent a
“miscarriage of justice,” “where aconstitutional violation has probably resulted in the conviction of onewhois actually
innocent, a federal habeas court may grant the [petitioner’ s abusive, successive, or defaulted habeas corpus writ] even
in the absence of a showing of cause for the procedural default.” 477 U.S. 478, 496 (1986) (emphasis added).

o Prior to the amendments, section 2255 originally provided in pertinent part, “ The sentencing court shall not
be required to entertain a second or successive motion for similar relief on behalf of the same prisoner.” 28 U.S.C. 8§
2255 (1994).
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Consequently, | reject the petitioner’ ssubmissionfor abroader interpretation of the* actually
innocent” exception as used by the General Assembly in section 40-30-217(a)(2). Because the
petitioner has not met the standard demonstrating that the WAIS-111 test results establish his actual
innocenceof thecrime of first degreemurder, | would deny his motion to reopen his post-conviction
petition on procedural grounds alone.

C. CONSDERATIONS OF FUNDAMENTAL FAIRNESS

The majority holds that considerations of “fundamental fairness’ dictate that the petitioner
have a meaningful opportunity to raise his substantive constitutional claim. Declining to be bound
by what it feels are the “technical” mandates of the Post-Conviction Procedure Act and Supreme
Court Rule 28 governing waiver of issues, the majority has now given the petitioner an evidentiary
hearing, even though the petitioner has never been statutorily entitled to receive this hearing in the
firstinstance. Nevertheless, the mgjority grantsthe petitioner an evidentiary hearing so asto provide
him “due process of law.” | disagree because in my view, the petitioner has already been fully
afforded due process of law.

Until today’ sunfortunate changein thelaw, no defendant hasprevioudy possessed afederal
or state constitutional right to collaterally atack hisor her conviction in state court. Instead, asthis
Court has often recognized, the “ state may erect reasonable procedural requirements for triggering
the right to [such] an adjudication.” See Burford v. State, 845 S.W.2d 204, 207-08 (Tenn. 1992).
Indeed, the state may even “terminate a [post-conviction] claim for failure to comply with a
reasonable procedural rule without violating due process rights.” Id. at 208 (citing Logan V.
Zimmerman Brush Co., 455 U.S. 422, 437 (1982)). The only due process protection afforded a
defendant in the post-conviction context is that a procedural rule cannot deny the defendant an
“*opportunity to be heard at a meaningful timeand in a meaningful manner.”” See House v. State,
911 SW.2d 705, 711 (Tenn. 1995) (quoting Mathews v. Eldridge, 424 U.S. 319, 333 (1976))
(emphasisin original). So long as the policies reflected in a procedural requirement afford the
defendant afair and reasonabl e opportunity to present aclaim, then the defendant may not assert that
his due process rights have been violated. See Burford, 845 S.W.2d at 208.

| cannot agreethat considerations of fundamental fairnessdictatethat we bypassthe statutory
requirementsfor obtaining a hearing under the Post-Conviction Procedure Act. First, the petitioner
cannot establish his substantive eligibility for a hearing under any subsection of Tennessee Code
Annotated section 40-30-217(a), and | know of no authority that permits a court to reopen a post-
conviction petition when the defendant does not meet any of the statutory criteria necessary for
reopening. Indeed, | find it somewhat anomal ousto conclude, asthe mgjority apparently doestoday,
that due process of law somehow entitlesthe petitioner an opportunity to reopen his post-conviction
petition, even though he is not entitled to such a hearing under the statute, and even though due
processwould not compel the legislature to provide for such a hearing in the first instance. Given
the sweeping nature of the majority’ snew “fundamental fairness” doctrine, | am concerned whether
the statutory requirements to receive apost-conviction hearing retain any meaning  all.
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But evenif dueprocesswereto allow ahearing when the petitioner did not meet the statutory
requirements for obtaining a hearing, | disagree that considerations of fundamental fairness are
applicable. First, the petitioner has not been denied a meaningful opportunity to be heard on his
substantive constitutiona clam. Sgnificantly, at his 1997 post-conviction hearing, the petitioner
was not restricted by thetrial court from raising the substantive constitutional issue, and the record
contains no indication that he tried to raise this issue but was ingppropriately limited in his ability
to present evidenceto support hisclaimsfor relief. 1ndeed, though not constitutionally required, the
petitioner was al so afforded the assistance of counsd inasserting and litigating hisclaims. Assuch,
the petitioner recaved everything tha “fundamental fairness’ requires him to receive: the
opportunity to be heard on his claim. The mgjority’s holding to the contrary notwithstanding, the
petitioner’ sown failureto present the claim asabasisfor relief isnot tantamount to hisbeing denied
the opportunity to present the clam.

Second, unlikeall of our previous casesinvoking the “fundamentd fairness’ doctrinein the
post-conviction context, the petitioner’ sfailureto rai se the substantive constitutional claim wasnot
dueto circumstances beyond hisown control. In previouscaseswherethis Court has granted apogt-
conviction hearing based upon due process grounds, the defendant was confronted with
circumstances beyond his control that prevented him from asserting aclaim. See Williamsv. State,
44 SW.3d 464 (Tenn. 2001); Statev. Nix, 40 SW.3d 459 (Tenn. 2001); Sealsv. State, 23 SW.3d
272 (Tenn. 2000); Watkinsv. State, 903 S.W.2d 302 (Tenn. 1995); Burford v. State, 845 S.W.2d 204
(Tenn. 1992). In thiscase, however, the ability to present and litigate the substantive constitutional
issue was entirely within the petitioner’ s own control. Consequently, | disagree with the mgority
that “fundamental fairness’” now requires tha the petitioner be given a second bite at this
constitutional apple.

I[I. SUBSTANTIVE CONSTITUTIONAL ANALYSIS

Neverthel ess, even granting the dubious propositionsthat the substantive constitutional issue
is properly before the Court and that the General Assembly intended for the meaning of “actual
innocence of the offense” to includeineligibility for the death penalty, the petitioner must still show
that his alleged mental condition places him among a class of personswho are ineligibleto receive
acapital sentence. To this end, the petitioner advances two arguments: (1) that Tennessee Code
Annotated section 39-13-203, which proscribesthe sentencing of mentally retarded personsto death,
should be applied retroactively to prohibit his execution, and (2) that both the Eighth Amendment
to the United States Constitution and Article I, section 16 of the Tennessee Constitution bar his
execution as cruel and unusual punishment.

Asathreshold matter, | agreewiththemajority that section 39-13-203 isnot properly applied
retroactively to relieve this defendant of his capital sentence. Apart from questions as to the
constitutional authority of the General Assembly to retroactively relieve a defendant of afinal and
valid sentence, cf. State ex rel. v. McClellan, 87 Tenn. 52, 55, 9 SW. 233, 234 (1888), | find no
evidence that clearly demonstrates the |l egislature’s intent to have this satute operate retroactively.
Conseguently, if the petitioner is entitled to have his post-conviction petition reopened, it can only
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be because the Constitution of the State of Tennessee forbids his execution.*®
A. THE NATURE OF THE CONSTITUTIONAL ISSUE BEFORE THE COURT

Initialy, itisof vital importance to understand the precise constitutional question beforethe
Court. Contrary to the majority’s formulation, the issue in this case is not ssimply whether the
Tennessee Constitution prohibits the execution of mentally retarded persons. Under some well-
settled circumstances, it already does, and | do not understand these well-settled circumstances to
be at issue here.

This Court has previously held that the Constitution prohibits the execution of a defendant
within “the borderline mentally retarded range” if, because of that mental condition, the defendant
lacks substantial capacity ether to appreciate the wrongfulness of his conduct or to conform his
conduct to the requirements of law. In State v. Laney, 654 S.W.2d 383 (Tenn. 1983), this Couirt,
speaking through then Justice Drowota, denied the defendant’ s chal lenge to his capital sentence on
the ground that the fact of hislow I.Q. rendered the sentence cruel and unusual. In denying that the
merefact of low intelligence alone rendered a capital sentence unconstitutional, the Court held that
so long as the mental condition did not affect the defendant’s capacity either to appreciate the
wrongfulness of his conduct or to conform his conduct to the requirements of law, the law would
“hold[that] person accountablefor hisactions.” 1d. at 389 (citing Graham v. State, 547 S.\W.2d 531,
543 (Tenn. 1977)). This Court then upheld Laney’ s capital sentence upon finding that his1.Q. of
seventy-two did not affect his “mental cgpability to plan, commit and attempt to cover up his
involvement in the crime.” Id.

As evidenced by Laney, the law is already settled that the Constitution of the State of
Tennesseeforbidsthe execution of amentally retarded defendant under certain circumstances, such
aswhereadefendant’ smental condition displacesthefollowing capacities: (1) thecognitive capacity
to appreciate the consequences of certain action, (2) the moral capacity to appreciate the
wrongfulnessof certain action, or (3) thevolitional capacity to behavein alawful manner. Seealso
Penry v. Lynaugh, 492 U.S. 302, 338 (1989) (O’ Connor, J.) (stating that the Eighth Amendment does
not bar execution, unless adefendant’ smental condition affectshisor her cognitive, valitional, and

10 The United States Supreme Court has previoudy held that the Eighth Amendment does not categorically
prohibit the execution of mentally retarded defendants, so long asthe sentencing authority is able to “consider and give
effect to mitigating evidence of mental retardation in imposing sentence, [and make] an individualized determination
whether ‘death is the appropriate punishment’” in each case. See Penry v. Lynaugh, 492 U.S. 302, 340 (1989).
However, the Supreme Court has granted review in Atkinsv. Virginia, cert. granted, __ U.S. __ (Oct. 1, 2001) (No. 00-
8452), to readdress this sameissue: “ [w] hether the execution of mentally retarded individuals convicted of capita crimes
violates the Eighth Amendment.” Nevertheless, even if the Supreme Court decides to retain Penry’s holding in this
context, the Tennessee Constitution could still entitle the petitioner to greater protections than the federal constitution.
Assuch, | agreewith the majority that the constitutional analysisin this case should concern only Articlel, section 16.
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moral capacities)."* However, the mgority today expands this prohibitiona bar well beyond the
holding of Laney. Instead of focusing its rationale on the cognitive abilities of the individual
defendant, the majority now expands prior law to render all mentally retarded persons, despite the
actual cognitive, moral, or volitional abilities possessed by the individual defendant, ineligible for
capital punishment.*

As such, the issue before the Court is not simply whether the Constitution prohibits the
execution of the mentally retarded. Under some circumstances, it does, and it always has. Instead,
the real issuein this case is whether the Tennessee Constitution now also forbids the execution of
someone who suffers from a mental condition, but whose condition does not affect his or her
cognitive, moral, or volitional capacitiesto commit capital murder.

The majority’s decision is a broad expansion of existing law, and one that | believe is
unwarranted and will lead toinjusticeinindividua cases. Instead, | would hold that the Constitution
continuesto permit the punishment of adefendant who has the cognitive capacity to appreciate that
certain action will lead to the death of others, who has the moral capacity to appreciate the
wrongfulnessof murder, and who otherwise hasthevolitional capacity to behaveinalawful manner.
For the reasons given below, | respectfully dissent from the conclusion that the Tennessee
Congtitution prohibits the petitioner’s execution, or, consequently, that he has shown that he is
“actually innocent of the offense” under section 40-30-217(a)(2).

B. APPLICATION OF ARTICLE I, SECTION 16

Any interpretation of aconstitutional provision necessarily beginswithitslanguage. Article
I, section 16 of the Tennessee Constitution provides that “excessive bail shall not be required, nor
excessive fines imposed, nor crud and unusual punishments inflicted.” We have previously
recognized thetextual similarity of thisprovision to that of the Eighth Amendment, and as such, we
have adopted the analysis used by the United States Supreme Court in Gregg v. Georgia 428 U.S.
153, 173 (1976), for determining whether a punishment is cruel and unusual under the Tennessee
Congtitution. See State v. Black, 815 S.\W.2d 166, 189 (Tenn. 1991). According to this standard,
the petitioner is entitled to a reduced sentence only if he can show that his punishment is cruel and
unusual in light of three factors: “First, does the punishment for the crime conform with
contemporary standards of decency? Second, is the punishment grossly disproportionate to the

! The majority states that | cite no authority for my analysis that the Constitution does not categorically
prohibit execution of persons possessing the cognitive, moral, and volitional capacities to commit crime. Therefore,
through inclusion of this footnote, | hope to draw the majority’s attention to the fact that | have cited both Laney and
Penry as binding and persuasive authorities for this proposition.

2 However, the majority recognizes that mental retardation exists in degrees, some much less severe than
others, and that it acknowledgesthat personswith mild retardation are certainly capable of attaining some measure of
accomplishment in academia, work, and society. If thisistrue, and | believethat it is, then one must question why a
mildly retarded person cannot al so possess the cognitive, moral, and volitional capacities necessary to commit crime and
be punished. The majority’s rationale is silent on this apparent contradiction.
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offense? Third, does the punishment go beyond what is necessary to accomplish any legitimate
penological objective[?]” 1d. (citationsomitted). | disagree that the petitioner has successfully met
his burden under any of these three criteria.®

1. Penological Objectives Served by the Punishment

Taking these inquiries in reverse order, the legitimate penological objectives of capital
punishment in this state, retribution and deterrence, see, e.q., State v. Keen, 31 SW.3d 196, 217
(Tenn. 2000), are not undermined so long asthe defendant possessesthe cepacitiesto appreciate that
certain action will lead to the death of others, to appreciate the moral wrongfulness of murder, and
to behave in a lawful manner. While the mental condition of some offenders may significantly
impair these capacities, | disagreethat thisconclusioninvariably followsinall cases. Consequently,
where these capecities remain largely unaffected by the defendant’s mental condition, the
Constitution cannot bar capitd punishment on the ground tha no penological goal supportsit.

Retribution and Moral Blameworthiness

Asfor theformer objective, theretributive value of capital punishment is closely tied to the
defendant’s culpability, as evidenced by the Supreme Court’s statement that retribution is an
appropriate consideration so long as the punishment is tailored to the defendant’s “personal
responsibility and moral guilt.” See Enmund, 458 U.S. at 801. As one member of the present
maj ority has noted with regard to retribution in the capital context, thisjustification for punishment
may be characterized as “the need to offset a criminal act by a punishment of equivalent * moral
quality.”” SeeVanTran, 6 SW.3d at 277 (Birch, J., dissenting) (internal quotation marks omitted).
When viewed inthislight, theretributive aspect of capital punishment “isan expression of society’s
moral outrage at particularly offensive conduct. This function may be unappealing to many, but it
isessentid in an ordered society that asksitscitizensto rely on legd processes rather than self-help
to vindicate their wrongs.” Gregg, 428 U.S. at 183.

The mgjority takes substantial issue with the notion that some mentdly retarded offenders
can possess any moral culpability for their criminal actions, and it holds that the mere status of
mental retardation is sufficient to render a defendant utterly incapable of acting with the level of
personal culpability that would justify a capital sentence. Indeed, while the majority notes that
mental retardation existsin several degrees of severity, ranging from mild to profound, it makes no
practical distinction between these degreesin its analysis of mora blameworthiness. Taken to its
logical extreme, the majority’ srationd e positsthat the merelabel of mental retardation is sufficient
toremoveany notion that adefendant can possibly bemorally blameworthy. Thisconclusion cannot
invariably follow, because it ignores the differing mental capacities, life experiences, and generd
abilities possessed by individuals within the mgjority’ s large and diverse class of persons.

13 The majority supposes that | have overlooked the fact that the constitutional inquiry in this case is composed
of examination of three separate factors. | have, however, acknowledged this fact and have provided my own analysis
of all three of these factors.
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Directly contradicting conclusions similar to those advanced by the mgjority in this case,
Justice O’ Connor examined the record in Penry—a record, incidentally, that was more fully
developed and supplemented than the record in this case—and concluded the following as to the
abilities of this class of defendants:

Mentally retarded persons are individual swhose abilities and experiences can vary
greatly. . . . In addition to the varying degrees of menta retardation, the
consequencesof aretarded person’smental impairment, including the deficitsin his
or her adaptive behavior, “may be ameliorated through education and habilitation.”
Although retarded persons generally have difficulty learning from experience, some
arefully “capable of learning, working, and living in their communities.” Inlight of
thediverse capacitiesand life experiences of mentally retar ded persons, it cannot be
said on the record before us today that all mentally retarded people, by definition,
can never act with the level of culpability associated with the death penalty.

492 U.S. at 338-339 (citations omitted) (emphasis added).

Therefore, while the mgjority’ s conclusions may follow in some, if not many, cases, these
generalities are overbroad at best, and, at worst, they can lead to manifest injustice in individual
cases. Indeed, if one needs proof of theveracity of this proposition, one should ook no farther than
to the petitioner’ s case before usnow. Assuming that the petitioner falls within the majority’ s new
classof capitally ineligible defendants, atragic error will occur if the mgority’ s assumptions as to
the general abilities of this class are given effect in this case.

L et only three facts be submitted for candid and objective consideration: First, the petitioner
has not alleged, either in his petition or through accompanying affidavits, that his mental condition
affected his ability to understand what would happen if he pulled the trigger of aloaded pistol. In
fact, no evidence has ever suggested that Van Tran was unaware that people could dieif shotin the
throat and head, as wasthe casewith Kai Yin Chuey. Instead, the petitioner’s original description
of the events provides considerable evidence that he was acutely aware of the consequences of his
deadly actions, and adifferent score on an updated 1.Q. test smply does not change this conclusion.

Second, the petitioner has not alleged, either in his petition or through accompanying
affidavits, that his mental condition affected his ability to understand that it was morally wrong to
murder or that it otherwiseaffected hisability tokill with premeditation or deliberation. VanTran's
awareness of the mora wrongfulness of his conduct can be seen not only in his six-month flight and
evasion of authorities, but also from the fact that he knowingly gave afalse name to police officers
upon hisarrest in Houston. Moreover, no evidencefromany proceeding hasever suggested that Van
Tran was somehow incapable of forming an intent to kill. To the contrary, two members of the
present majority closely reviewed the record in 1993 and specifically found that the murder of Kai
Yin Chuey “involved the intentional and senseless killing of a helpless, elderly victim during a
robbery.” Van Tran, 864 SW.2d a 482 (emphasis added). | agree with their assessment.
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Third, and findly, the petitioner has not alleged, either in his petition or through
accompanying affidavits, that hismental condition affected his ability to behavein alawful manner
or that it otherwise compelled him to execute Kai Yin Chuey. Indeed, before his horrific criminal
episode, he apparently had no criminal record, and | am aware of no similar conduct since that day
in 1987. Surely, the maority must concede that a different score on arevised 1.Q. test does not
change the fact that Van Tran is capable of behaving in alawful manner.

Given that Van Tran has not even alleged that his cognitive, moral, or volitional capacities
were affected by hismental condition, it isdifficult to understand that this Court could conclude that
heis somehow not morally blameworthy for hiscrimes. Infact, itisprecisely because he possesses
thesecapacitiesthat heis morally blameworthy for the murder of Kai Yin Chuey. Whilel agreethat
insomecasesmental retardationwill substantially affect adefendant’ scognitive, moral, or volitional
capacities to such an extent that capital punishment would be uncongitutional, Van Tran’s case
illustrates perfectly that the offender’ s mental condition does not invariably affect these processes.
As to these offenders, then, retribution remains a valid and material penologica justification
supporting capital punishment.*

Because | am ableto assert that the petitioner has always possessed the cognitive, moral, or
volitional capacitiestocommit first degree murder, the majority positsthat | have somehow engaged
in an improper “fact-finding exercise of reviewing this case.” My conclusions regarding the
petitioner’s relative capacities were not found by me on some “fact-finding exercise’; they are
implicit in the jury’s verdict and sentence of death. | am fully confident that these findings are
correct, becausethe petitioner has never contested their veracity in any proceeding, not even before
thisCourt today. Moreover, therecord of that case was carefully reviewed by the Court of Criminal
Appealsand by this Court, and each court necessarily concluded that the petitioner did possess the
necessary cognitive, moral, and volitional capacitiesto commit first degree murder, asevidenced by
their affirmance of hisconvictions. Therefore, while the majority has taken adifferent approach to
constitutional adjudication, | am certain that my uncontested assertions as to the petitioner’s
cognitive, moral, and volitional capacitiesaretheresult of legitimate, and constitutionally accepted,
methods of appellate review.

Deterrence of Intentional or Reckless Conduct

With regard to deterrence as an objective of capital punishment, the majority notes that
mental retardation may prevent a defendant from fully appreciating the consequences of actions.
Again, while this proposition may be truein some cases, | see no evidencethat itisinvariably true.
We have recently explored in detail how deterrence is affected by sentencing behavior, and we
recognized that punishment can work to deter intentional, knowing, or reckless conduct. See State
v. Hooper, 29 SW.3d 1, 11 (Tenn. 2000); see also Enmund, 458 U.S. & 798-99 (“We are quite

14 Giventhe majority’ semphatic conclusion that themental condition of these offendersremovestheir criminal
culpability, how can the majority justify imposing any type of punishment, capital or not, upon mildly retarded offenders
for their crimes?

-18-



unconvinced, however, that the threat that the death penalty will be imposed for murder will
measurably deter one who does not kill and has no intention or purpose that life will be taken.”);
Tisonv. Arizona, 481 U.S. 137, 158-59 (1987) (expanding the cul pability requirements of Enmund
to include “major participation in the felony committed, combined with reckless indifference to
human life”). Therefore, wherethe defendant’ s mental condition does not affect his or her capacity
tointend that death follow from certain actions, then deterrence remains permissible justification in
the capital context. Indeed, deterrence would also be apermissiblejustification evenif thevictim’'s
death was only the result of reckless conduct.

Even assuming that the petitioner possesses an |.Q. of sixty-five, however, no evidence has
ever been presented that he was incapable of forming an intent to kill or was otherwise unable to
murder with premeditation and deliberation. As| acknowledged earlier, this Court has previously
found that the murder of Kai Yin Chuey wastheresult of aspecificintent tokill. SeeVan Tran, 864
S.W.2d at 482. Moreover, the petitioner’s major participation in the felony, even if not the result
of aspecificintent to kill, was certainly the result of knowing or extremely reckless conduct. With
good reason, the law has always supposed that thesetypes of actions can be deterred by punishment.
Therefore, whenthe defendant’ smental condition does not prevent himor her from appreciating that
death would follow from certain action, then deterrence certainly remains a legitimate penological
goal in the capital context.

Inherent Contradictions in the Majority’s Analysis of
Penological Justifications

To avoid theimpression that itsanalysis of penological justificationsiswithout foundation,
the majority employs contradictory statements to first justify its holding and then to respond to my
review of that holding. For example, the maority first asserts that retribution cannot justify capital
punishment because the condition of mental retardation aways affects the defendant’s ability “to
appreciate the concept of blameworthiness,” and will “render amentally retarded offender unable
to understand that certain repercussons flow from certain [acts].” In the same vein, the majority
states that deterrenceis an improper justification because mentally retarded persons, as aclass, are
“not able to weigh the cost of the criminal act, the consequences of the punishment, or the benefits
of alternaives.” However, in response to my criticisms of its holding, the majority states, in
contradiction to its earlier conclusions, that “we do not hold that the conviction and punishment of
a mentally retarded defendant never achieves valid penologicd goals.” Consequently, the very
conclusionthat themajority went through great effort to dismiss—that retribution and deterrenceare
not valid penological goalswith respect to mentally retarded of fenders—is revived when necessary
to respond to the obvious shortcomings of its holding.

Given the mgjority’s analysis of this issue, | am left to wonder which conclusion now
represents the current state of the law. Notably, if the former conclusion—that mentally retarded
offenders, by definition, cannot bemorally blameworthy or be deterred from unlawful conduct—is
the preferred conclusion, then all punishment, capital or otherwise, must necessarily be unlawful as
well. After dl, how can any punishment be acceptabl e if the offender’ s mental condition invariably
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infectshis or her moral blameworthiness and ability to appreciate consequences of action?™ Laney
suggests that no such punishment could ever be valid, and as such, the majority’ s faint attempt to
limit its holding to capital punishment alone is suspect indeed.

On the other hand, if the latter conclusion—that at least some offenders in this class can
distingui sh between right and wrong and appreci ate the consequences of action—representsthe new
stateof the law, then absol utely no rational e warrants acategorical exemption from any punishment
based solely on the fact of a mental condition. Instead, the punishment determination should be
made on an individualized basis, paying close attention to the effect that the offender’ s condition has
upon hisor her particular cognitive, moral, and valitional capacities, just as | have advocated today.
Neverthel ess, the majority maintainsits categorical exemption even in the faceof itsadmission that
retribution and deterrence can serve as legitimate penological justificationsin thiscontext, a least
for some offenders.

2. The Substantive Proportionality of the Petitioner’s Capital Sentence

Thenext inquiry iswhether asentence of deathisaproportionate penalty to the crime of first
degreemurder. InStatev. Harris, 844 S.W.2d 601 (Tenn. 1992), this Court adopted a two-pronged
inquiry, taken substantial ly from JusticeK ennedy’ sconcurringopinioninHarmelinv. Michigan, 501
U.S. 957, 996 (1991), to determine the substantive proportionality of punishment under Article I,
section 16. Thefirst inquiry under thistest isto compare the sentence with the crime committed to
determine whether the “comparison leads to an inference of gross disproportionality.” If an
inference so arises, then “the analysis proceeds by comparing (1) the sentences imposed on other
criminalsin the samejurisdiction, and (2) the sentencesimposed for commisson of the same crime
in other jurisdictions.” Harris 844 S.W.2d at 603.

In this case, satisfaction of the first inquiry validates the substantive proportionality of the
death penalty, because, as this Court has acknowledged countless times, capital punishment is not
disproportionateto the offense of first degreemurder. See, e.q., Black, 815S.W.2d at 190 (“[W]hen
alife has been taken deliberately by the offender, we cannot say that the punishment is invariably
disproportionate to the crime. It is an extreme sanction, suitable to the most extreme of crimes.”
(quoting Gregq, 428 U.S. at 187)). Contrary to the mgjority’ srationale, the mental condition of the
defendant found guilty of first degreemurder isirrel evant to whether the puni shment is substantively
proportional to that crime in the abstract, unless that condition leaves the defendant without
sufficient cognitive, mord, or volitional capacitiesto commit thecapital crimeinthefirst place. See
Statev. Middlebrooks, 840 SW.2d 317, 339 (Tenn. 1992) (stating that substantive proportiondity
isconcerned “only with theimposition of capital punishment for the crime of [capital] murder inthe
abstract”). As| dated earlier, | am unpersuaded that all defendants within the majority’s newly

5 Indeed, | would note that rehabilitation also does not appear to be avalid justification for any type of non-
capital punishment. | see no evidencein therecord which suggests that mentally retarded persons can be “rehabilitated”
to instill concepts of moral blameworthinessand appreciation of consequenceswhere none existed previously. Indeed,
if such were the case, then a categorical prohibition would be inappropriate, because retribution and deterrence would
then justify the punishment of at |east some of these offenders.
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formed class areinherently without the cognitive, mord, and volitional capecitiesto commit capital
murder. Asto these persons, then, capital punishment remains presumptively proportionate to the
crime of first degree murder and, hence, it cannot constitute cruel and unusua punishment for the
reason that it is abstractly disproportionate.

Considerations of the Criminal Justice System

As further support for its holding that a capital sentence within this context is invariably
disproportionate, the mgj ority notestha the mentad condition of some defendants may hamper their
ability to assist counsel or to make decisions about the course of their defense. The mgjority further
notes that these defendants are less likely to withstand police coercion or pressure, thereby making
them particularly vulnerableto involuntary confessons. Presumably, then, because of thesefactors,
the majority concludes that capital punishment in this circumstance constitutes cruel and unusual
punishment under Article |, section 16.

| do not necessarily doubt the veracity of the mgority’s premises as applied to some
defendants, but these premises are simply not relevant to the substantive analysis of punishment
under Articlel, section 16. The constitutionality of the punishment under Article I, section 16 is
considered in the abstract, separate and apart from the other aspects of the criminal justice system.
Cf. Middlebrooks, 840 SW.2d at 339. If a defendant with mild mental retardation encounters
difficulty inthe system, other constitutional protections are present to prevent a manifest injustice
from occurring.’® The encountering of any such difficulties, however, has never been considered to
render the ultimate punishment unconstitutional. Either a punishment iscruel and unusual, oritis
not, and | cannot agreethat the majority’ s perceived shortcomingsin the criminal justice systemwill
render a punishment substantively disproportionate under Article I, section 16.

3. Contemporary Standards of Punishment

Finally, in examining the remaining prong of the Black test, | disagreethat the petitioner has
carried his burden in demonstrating that contemporary standards of punishment in this State have
so drastically changed since our decision in Laney that it is now unconstitutional to execute those
defendants whose mental condition does not affect their cognitive, moral, or volitional capacities.
Thisfinal examination essentially assessesthe” contemporary values[in Tennessee] concerning the

16 These provisions include the protections of the right to a fair trial, the right to counsel, and the privilege
against self-incrimination. The majority overlooks the fact that if the mental condition of the defendant prevents the
exercise of any of these rights, then punishment will not follow anyway. Without any such showing, however, no
justification existsto declare the ensuing punishment cruel and unusual merely because of the possibility that these rights
were not intelligently exercised.

Again, if themajority’ srationaleistaken to itsnext logical step, how can the majority justify imposing any type
of punishment, capital or otherwise, upon mildly retarded offendersfor their crimes? If capital punishment of mentally
retarded persons is substantively disproportionate because these defendants may encounter difficultiesin the criminal
justice system, why are not other lesser punishments also disproportionate under this same analysis? The difficulties
encountered by these defendants are no less when the punishment is life without parole as opposed to death.
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infliction of a challenged sanction.” See State v. Howell, 868 SW.2d 238, 264 (Tenn. 1993)
(quoting Gregg, 481 U.S. at 173). Thisassessment “doesnot call for asubjectivejudgment,” Gregq,
428 U.S. at 173, and courts look to a variety of “objective indicia that reflect the public attitude
toward a given sanction,” such as legislative enactments, jury sentencing behavior, prosecutors
decisions, and opinion polls. In examining these contemporary values, however, “[i]tisnot therole
of this Court to superimpose personal morality in difficult issues, or to act as a good reflex of a
democratic society.” Black, 815 S.W.2d at 190 (internal quotations and citation omitted).

Evidence of Contemporary Values in Tennessee

Although adefendant always hasthe burden of proving that asocietal consensus concerning
the punishment at issue has emerged, see Stanford v. Kentucky, 492 U.S. 361, 373 (1989), the
petitioner in this case has faled to satisfactorily demonstrate that Tennesseans have arrived at a
consensus against executing persons whose mental condition doesnot affect their cognitive, moral,
or volitional capacities to commit murder. The petitioner has brought forward no evidence that
juries regularly fail to return a capital sentence against persons whose mental condition does not
affect their cognitive, moral, or volitional capacities to commit murder. He has not shown that
prosecutorsroutinely fail to seek the death penalty in eligible caseswhen the defendant hasamental
condition that does not affect hisor her cognitive, mord, or volitional capacitiesto commit murder.
Furthermore, the petitioner has cited no opinion pollsin this state that demonstrate that the people
of this State overwhelmingly believe that it is morally wrong to execute persons whose mental
condition does not affect their cognitive, moral, or volitional capacities to commit murder.

In fact, the only “objective indicium” presented by the petitioner that Tennesseans have
reached a definitive consensus on thisissue is the presence of Tennessee Code Annotated section
39-13-203. Asthe majority correctly notes, the presence of a statute permitting or prohibiting a
particular form of punishment isa strongindicator of the public viewsregarding itsuse. However,
just as the presence of a statute permitting a punishment cannot be viewed in isolation as
constitutionally sanctioning the practice, Black, 815 S.W.2d at 188, neither cantheisolated presence
of a statute prohibiting a punishment also mean that the Constitution now forbids its use.

Importantly, the United States Supreme Court has rejected the view that a single statute,
without other evidence of contemporary val ues, demonstrates a consensus among those represented
sufficient to command constitutional change. One year before Penry was decided, the Congress of
the United States enacted a provision that specifically provided that “[a] sentence of death shall not
be carried out upon a person who is mentally retarded.” See 21 U.S.C. § 848(1) (1988). Although
Congress presumably acts with the full voice and authority of the nation asawhole—and therefore
presumably reflects the contemporary val ues and norms of the nation—the Penry Court did not find
that this statute evidenced a national consensus against executing mentally retarded persons. See
Penry, 492 U.S. a 394. Instead, the Court gave the mere presence of this national statute virtually
noweight atall, andit continued to look el sewherefor evidence of anational consensuson theissue.

In this case, however, the majority takes an approach that is curiously contrary to the well-
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reasoned analysistaken in Penry. Armed only with the presence of asingle statute on theissue, the
majority declares that Tennesseans have reached a consensus sufficient to justify constitutional
change. | simply cannot agree. When a punishment furthers legitimate goals of punishment, and
when that punishment is proportional to the offense and to the offender, the mere presence of a
statute restricting the use of that punishment cannot be sufficient evidence of the punishment’s
substantive constitutionality. Indeed, because the mgjority has no evidence of the publicjudgment
in Tennessee other than the presence of thisstatute, the practical effect of itsholdingin thiscaseis
to elevate that statutory text to constitutional commandment. In so doing, the majority has
essentidly bestowed upon the Generd Assembly the power to constitutionally prohibit punishment
under Articlel, section 16 through the mere enactment of asingle statute. Thisreasoningisflawed,
however, because it ignores the constitutional reality that the people have not given the General
Assembly the ultimate power to alter or amend their Charter of government. Instead, the people
have expressly reserved that power for themselves. See Tenn. Const. art. |, § 1; art. XI, 8§ 3.

Throughtheexerciseof itslegidative power, the General Assemblyisalwaysfreetoprohibit
any type of punishment that it deems inappropriate. Indeed, because the legidlative power of the
state includes the power to define punishment for crime, see Bibbsv. State, 162 Tenn. 646, 649, 39
SW.2d 1024, 1025 (1931); see also Harris, 844 S.W.2d at 602, the Constitution itself confers upon
the General Assembly broad discretion to permit and proscribe different types of punishment. In
exercising the legisative power to enjoin a particular punishment, however, it has never been
understood that the Genera Assembly has also effectively declared that punishment to be
unconstitutional and, therefore, outside its power to re-enact or amend at a later date should it so
desire. To the extent that the majority’ s holding today, which relies solely upon the presence of a
single statute to evidence the public’s constitutiona judgment, now permits this conclusion to
follow, | believethat it represents an unconstitutional interference with the legislative power to fix
and define punishment, see Tenn. Const. art. |1, 8 2, and | cannot join in its decision.

Use of Other Cognitive Standards in Tennessee

Ultimately, | am uncertain as to why the majority holds that the mere fact of mental
retardation is determinative of the congtitutional inquiry, rather than looking to the effect that the
mental condition has upon the defendant. Thisholdingisfundamentally at oddswiththelaw, ether
constitutional or otherwise, in virtually dl other areas in this state. Surely, these other standards
must be of some persuasive force to show that Tennesseans have not reached a consensus that the
cognitive, moral, or volitional capacities of adefendant are now irrelevant to hisor her punishment.
Though ignored by the majority, the following is a brief list of examples in which the focus of
similar inquiriesis upon the effect of the defendant’ s mental condition, and not upon the mere fact
of the defendant’ s condition:

The mere fact of menta retardation does not prevent a defendant’s impending execution.

Instead, a court must decide whether the mental condition affects the defendant’s ability to
understand the fact of theimpending executionand thereason for it. SeeVanTran, 6 S.W.3d at 266.
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Themerefact of mental retardation doesnot prevent adefendant from beingfound competent
to stand trid. Ingtead, a court must decide whether the mental condition affects the defendant’s
ability to understand the nature and object of the proceedings, to consult with counsd, or to assist
inthe preparation of hisor her defense. See Statev. Blackstock, 19 S.W.3d 200, 205 (Tenn. 2000).

The mere fact of mental retardation does not prevent a defendant from pleading guilty.
Instead, a court must decide whether the mental condition affects the defendant’'s ability to
understand the proceedings and to understand the significance and consequences of a particular
decision. See Moten v. State, 935 SW.2d 416, 420 (Tenn. Crim. App. 1996) (citing and quoting
Godinez v. Moran, 509 U.S. 389, 401 n.12 (1993)).

The mere fact of menta retardation does not prevent a defendant from waiving Miranda
rights. Instead, a court must decide whether the mental condition affects the defendant’ s ability to
waivethoserightsintelligently. See Statev. Benton, 759 SW.2d 427, 431 (Tenn. Crim. App. 1988)
(*Werecognizethat no singlefactor suchasage, education, or even mental retardationisconclusive
on the waiver issue.” (emphasis added)).

Themerefact of mental retardation does not prevent a person from being awitness. Instead,
a court must decide whether the mental condition affects the witness's ability to understand the
nature of the oath and testify truthfully. See State v. Johnson, 685 S.W.2d 301, 305 (Tenn. Crim.
App. 1984).

Indeed, the mere fact of mental retardation does not prevent a defendant from being found
guilty of first degree murder. Instead, acourt reviewing the sufficiency of the evidence must decide
whether the mental condition affected thedefendant’ sability tokill withintent or with premeditation
and deliberation. See State v. Brown, 836 S.W.2d 530, 537 (Tenn. 1992).

Giventhat all these circumstancesfocus upon the effect of mental retardation asthe relevant
characteristic, it is indeed difficult to understand the mgjority’s holding that the mere fact of
retardation will prevent a defendant from being eligible for capital punishment. Although the
General Assembly is free to enact a statute imposing such a per se prohibition if it so desires, the
Court has now fashioned anew, broad constitutional rule whereno such rule has previously existed
and where no clear evidence exists to suggest that there is a contemporary societal consensus
mandating its recognition. Indeed, only time will tell whether the majority’s new constitutional
holding founded upon generic assumptions regarding the abilities of all mentally retarded persons
will work profound changes in other areas of constitutional law as well.

Evidence of Contemporary National Values
Because the majority has rejected thenotion that it isinterpreting the Eighth Amendment in
thiscase, | am uncertain why the majority tries to divine acontemporary national standard on this

issue. Just as“ American conceptionsof decency” aredispositivein the Eighth Amendment context,
see Stanford, 492 U.S. at 492 n.1 (emphasisin original), only that evidence reflecting Tennessee’'s
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contemporary values should be relevant to the analysis under Articlel, section 16. Nevertheless,
even taking thisquestionablepremiseastrue, | disagreethat any national consensushasemerged that
would warrant a change in the meaning of Tennessee's Constitution. As asimple count from the
majority’s tally reveds, less than half of all the death penalty jurisdictions have legislatively
prohibited the execution of mentally retarded defendants!” The standards by which these
prohibitions are measured are not uniform, and at least one jurisdiction bars such executions only
when the defendant’ s subaverage intellectual functioning “substantially impairs one’s capacity to
appreciatethe criminality of one’ sconduct or to conform one’ s conduct to the requirements of law.”
See Kan. Stat. Ann. 8§ 21-4623(e) (1995). In my mind, the majority’s evidence of a nationwide
consensus is simply insufficient to legitimately conclude that Article I, section 16 constitutionally
mandates a categorical prohibition on such executionsin this state.

CONCLUSION

In summary, | cannot agree that the petitioner has satisfied any requirements for reopening
his post-conviction petition. The petitioner is not constitutionally entitled to reopen his post-
conviction petition, and as such, he may do so only when the statute permitsitsreopening. | would
first find that the constitutional issue presently addressed by the Court has been previously waived
by the petitioner and is beyond the authority of this Court to review. Because we aso lack the
authority to excuse the petitioner’s waiver, we are likewise without authority to address the
petitioner’s constitutional claim on its merit as the majority hasdone today. Accordingly, | would
hold that the substantive constitutional issue should be dismissed, thereby prohibiting the petitioner
from filing a future motion to reopen under subsection (a)(1).

I would also find that the petitioner’ s daim to reopen failsunder Tennessee Code Annotated
section 40-30-217(a)(2). Because this Court has not previously considered the proper standard

17 Themajority has also considered non-capital states asevidence of the national consensuson thisissue. This
type of analysis, however, has been rejected by a majority of the United States Supreme Court as inappropriate for
analysis under the Eighth Amendment. In Stanford v. Kentucky, 492 U.S. 361 (1989), wherein the Court refused to find
a bar against the execution of persons aged 16 and above, a majority of the Court noted that

The dissent takes issue with our failure to include, among those Statesevidencing a consensus against

executing 16- and 17-year-old offenders, the District of Columbia and the 14 States that do not

authorize capital punishment. It seems to us, however, that while the number of those jurisdictions

bears uponthe question whether there isa consensusagainst capital punishment altogether, itisquite

irrelevant to the specific inquiry in this case: whether there is a settled consensus in favor of

punishing offenders under 18 differently from those over 18 insofar as capital punishment is
concerned. . . . The issue in the present case is not whether capital punishment is thought to be
desirable but whether persons under 18 arethought to be specially exempt from it. With respect to

that inquiry, itisno morelogical to say that the capital -puni shment laws of those Stateswhich prohibit

capital punishment (and thusdo not addressage) support the dissent’s position, than itwould be to say

that the age-of-adult-criminal -responsibility laws of those same States (which do not address capital

punishment) support our position.

Id. at 370 n.2 (emphasis added). Consequently, in my mind, to the extent that national values are relevant to theinquiry,
the proper comparison is more properly limited to those jurisdictions which authorize capital punishment in the first
instance.
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governing the admissbility of “new scientific evidence,” it is inappropriate to assume that the
WAISHII qualifies as such without further inquiry. Moreover, | disagree with the petitioner’s
interpretation of the language “actual innocence of the offenses for which he was convicted’ to
include innocenceof, or indligibility for, thedeath penalty. Such an interpretation ignoresthe plain
meaning of the words themsdves; it ignores that the General Assembly has distinguished between
the words “offense” and “ sentence” in the same statute; and it ignores that the legislature has never
used theterm “ offense’ to include the sentence imposed for the underlying crime. Consequently,
| am unableto join the mgjority’ s decison permitting the petitioner to reopen his post-conviction
petition.

Perhaps most importantly, however, | disagreethat the Constitution of the State of Tennessee
bars the petitioner’ s execution. Contrary to the majority’s holding, Article I, section 16 of the
Tennessee Constitution permitsthe execution of adefendant whose mental condition doesnot affect
the defendant’ s cognitive capacity to appreciate that certain action will lead to the death of others,
the defendant’s moral capacity to appreciate the wrongfulness of murder, or the defendant’s
volitional capacity to behave in a lawful manner. Capital punishment in this context serves
legitimate penological goals, because not dl defendants in the majority’s class are invariably
incapabl e of intending to commit acapital offense, and the punishment is proportional to the crime
of first degree murder. Moreover, | have not found sufficient evidence to suggest that the public
judgment in Tennessee is categorically against the execution of individuals, who, while possessing
mild mental retardation, also possess the cognitive, moral, and valitional capacitiesto commit first
degree murder.

The petitioner in this case has not alleged, either in his petition or through accompanying
affidavits, that his mental condition affected his cognitive capacity to appreciate that certain action
would lead to the death of Kai Yin Chuey, his mora capacity to appreciate the wrongfulness of
murder, or his volitional capacity to behave in alawful manner. Instead, he seeksto set aside his
capital sentence based on the mere fact of his mentd condition without regard to its effect. This
reason is simply insufficient in my mind to show the petitioner’s “actual innocence of the offense”
under Tennessee Code Annotated section 40-30-217(a)(2), even if the majority’ s interpretation of
this provision is appropriate.

For these reasons, | respectfully dissent. Furthermore, | am authorized to state that Justice
Holder joinsin this dissenting opinion.

WILLIAM M. BARKER, JUSTICE
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