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PRELI M NARY STATENMENT

Appel |l ee respectfully submts that oral argunment is
unnecessary in this case since the issues raised are |argely
repetitious and duplicative of the issues and argunments nost
recently decided by this Court after full briefing and argunent.
Any new claimis procedurally barred because it could have been

pursued earlier with the exercise of due diligence.

Vi



STATEMENT OF THE CASE AND FACTS

(A) PROCEDURAL HI STORY:

M . Tonpki ns has had a | engt hy appel | ate and postconviction
hi story. 1In 1985 he was convicted of the first degree nurder of
Lisa DeCarr and sentenced to death follow ng a unani nous death
recomendation by the jury. The trial court found three
aggravating factors and one mtigating circunstance. Tonpkins
rai sed ten issues on appeal and the Court found no reversible

error and affirmed the judgnent and sentence. Tonpkins v.

State, 502 So. 2d 415 (Fla. 1986). Appellant filed his first
mot i on for postconviction relief which included nineteen cl ai ns.
Fol | owi ng an evidentiary hearing primarily related to Brady and
ineffective assi stance of counsel clainms, the trial court denied

relief and this Court affirmed that denial. Tonpkins v. Dugger,

549 So. 2d 1370 (Fla. 1989). The Court contenporaneously deni ed
Tonpki ns’ habeas corpus petition which raised nine clains.
Lbid. Tompki ns sought federal habeas corpus relief. The
District Court denied relief and the Court of Appeals affirmed,

rejecting claims of violations of Brady v. Maryl and, 373 U.S. 83

(1963), Gaglio v. United States, 405 U S. 150 (1972), and

ineffective assistance of counsel at the guilt and penalty

phases under Strickland v. Washington, 466 U S. 668 (1984).

Tonpkins v. More, 193 F.3d 1327 (11th Cir. 1999), reh. en banc

den., 207 F.3d 666 (11th Cr. 2000), cert. den., 531 U S. 861,




148 L. Ed. 2d 99 (2000), reh. den., 531 U S. 1030, 148 L. Ed. 2d 522
(2000) .

Tompkins filed a successive notion to vacate and the | ower
court denied relief on all clainms except the granting of a new
penalty phase. The trial court also denied Tonpkins’ notions
for DNA testing. On appeal, Tonpkins raised four issues: (1)
whet her the trial court erred in denying his Brady clains
wi thout an evidentiary hearing; (2) whether the trial court
erred in denying his notion for DNA testing; (3) whether the
state’s failure to preserve evidence violated his due process
rights; (4) whether the trial court erred in denying his notion
to conpel the production of public records. The state cross-
appealed the trial court’s order granting a new penalty phase.
This Court affirmed the trial court’s denial of relief to

Tonmpki ns and reversed the order granting a new penalty phase.

Tonmpkins v. State, --- So. 2d ---, 28 Fla. L. Wekly S767 (Fla.,
Oct. 9, 2003). The Court issued a revised opinion on April 22,

2004. Tonpkins v. State, --- So. 2d ---, 29 Fla. L. Wekly S177

(Fla. Apr. 22, 2004).
(B) THE | NSTANT PROCEEDI NGS

On or about February 5, 2003, while Tonpkins’ |ast appeal

was pending in this Court, he filed a notion in the circuit
court for DNA testing, citing Rule 3.853, Fla.R CrimP. He

sought testing of several hairs discovered with DeCarr’s body



(and alluded to his prior Motion for DNA Testing in April, 2001,
whi ch was part of the then-pendi ng appeal) as well as testing of
the remains found buried in a shallow grave under the house (R
Vol. I, 5-10; R Vol. 11, 222-227). Tonpkins had filed a Mdtion
to Relinquish Jurisdiction in this Court on February 3, 2003,
but this Court denied the notion. Al so on February 5, 2003,
appellant filed a Motion to Vacate Judgnent and Sentence in the
| ower court contending that the state had failed to disclose
mat eri al and excul patory evidence and/or presented m sl eading
evidence and/or counsel failed to discover and present
excul patory evidence (R Vol. I, 53-85;, R Vol. Il, 229-261).
On August 22, 2003, the Honorable Daniel L. Perry, Circuit
Judge, entered an Order Dismssing Mtion for DNA Testing,
noting that the issues in the April 10, 2001 Mdttion and the
February 5, 2003 Motion were related and the |ower court was
wi t hout jurisdictionto rule on the DNA notion. The Court cited

McFarland v. State, 808 So. 2d 274 (Fla. 1st DCA 2002). Wth

regard to the acconpanying Mtion to Vacate Judgnment and
Sentence with Request for Leave to Anend, the court again noted
that the clains relating to the state’'s failure to disclose a
June 8, 1984 police report and handwitten | ead sheets prepared
by Detective Burke had been the subject matter of the prior
notion to vacate whi ch was now pending in this Court in Case No.

SC01-1619; that the issues were related and this Court had not



yet ruled on the appeal and dism ssed the petition as w thout
jurisdiction (R Vol. I, 1-4; SR ).

On or about Septenber 3, 2003, appellant filed a Motion for
Rehearing in the |lower court and also filed in this Court a
Motion to Relinquish Jurisdiction to Permt Consideration of
Rule 3.850 Motion and Rule 3.853 Mdtion for DNA Testing (SR
)

On Septenmber 10, 2003, the lower court entered its Order
Denying Motion for Rehearing, reaffirmng its view that it had
properly dism ssed the Mtion for DNA Testing and Motion to
Vacat e Judgnent and Sentence with Request for Leave to Anend and
thus, no relief was warranted (SR ___ ).

Tonpki ns now appeal s.



SUMVARY OF THE ARGUNMENT

| SSUE I: The | ower court did not commit error in follow ng

this Court’s decisions in State v. Meneses, 392 So. 2d 905 (Fl a.

1981); Bryan v. State, 743 So. 2d 508 (Fla. 1999); and Daniels

v. State, 712 So. 2d 765 (Fla. 1998), by determ ning that
appellant’s successive motion for postconviction relief and
successive motion for DNA testing precluded the court from
considering such matters again while Tonpkins® previous
coll ateral challenge which included a request for DNA testing
was pending on appeal in this Court. Appellant’s request for
relief would risk conflicting and confusing rulings by different
courts on the same issue. |If this Court should order the trial
court to do anything, it should order that relief should be
sunmari |y deni ed.

| SSUE I1: The lower court did not err in dismssing
appel l ant’ s successive Rule 3.850 notion without an evidentiary
heari ng. Tonpki ns’ current presentation of an affidavit by
James M Davis, Jr. does not entitle appellant to relief or
reconsi deration of his previously rejected clainms. Tonpkins has
failed adequately to explain why he did not present this
information at his first notion for postconviction relief in
1989. Tonmpki ns has not denmpbnstrated that he exercised due
diligence in obtaining the information. Furthernore, this item

of slight inpeachnment value -- even with consideration of other



evi dence cannot reasonably be taken to put the whole case in
such a different light as to underm ne confidence in the
verdict, as this Court has recently reaffirmed with the
affirmance of denial of the |ast postconviction notion by Judge
Perry.

| SSUE I11: Appellee repeats that Tonmpkins is not entitled
to a new trial by virtue of the belated presentation of M.
Davi s’ affidavit. Davi s was not present at the comm ssion of
the offense, his affidavit does not alter the testinony at trial
of witnesses Kathy Stevens, Barbara DeCarr or Kenneth Turco
The Court should reject his attenpt at repeated reconsideration
of clainms this Court has found to be neritless. Appel l ant’s
conclusory allegation in a successive nmotion of ineffective

assi stance of counsel or a violation of Brady v. Maryl and, 373

U.S. 83 (1963) are insufficient. | ndeed, there is no basis
presented to form the conclusion that the state w thheld
evidence which would create a reasonable probability of a
different result.

| SSUE 1V: The lower court did not err in denying
appellant’s motion for DNA testing. Tonpkins nmerely presents
the sanme request that he presented to Judge Perry in the |ast
notion to vacate, the denial of which was approved by this Court
nost recently with the denial of Tonpkins’ notion for rehearing

on April 22, 2004. This Court considered and applied the recent



statutory enactnment of F.S. 925.11 and cited Rule 3.853 in
approving Judge Perry’'s findings that any sanples from the
hairs, bone fragnents, robe or pajamas would be wunreliably
contam nated, that the contention that the identity of the
victimis not Lisa DeCarr is preposterous, and even if DNA
anal ysis indicated a source other than Lisa DeCarr or Tonpkins,
there is no reasonable probability appellant would have been

acquitted or received a |life sentence.



ARGUMENT
| SSUE |
VWHETHER THI S COURT SHOULD DI RECT THE CI RCU T
COURT TO CONSI DER AND RULE ON TOWPKI NS' RULE
3. 850 MOTI ON AND HI'S MOTI ON FOR DNA TESTI NG
Appel | ant contends that the |l ower court erred in di sm ssing
for lack of jurisdiction his Mtion for DNA Testing and Motion
for Postconviction Relief, since they were simlar or identical
to previous notions rejected by the circuit court and currently

pendi ng on appellate reviewin this Court. He acknow edges this

Court’s rulings in State v. Meneses, 392 So. 2d 905 (Fla. 1981),

Francois v. Klein, 431 So. 2d 165 (Fla. 1983)! and npbst recently

in Bryan v. State, 743 So. 2d 508 (Fla. 1999), a decision

wi t hout published opinion, a copy of which Appellee attaches to
this brief. In Bryan, the Court curtly recited:

OPI NI ON: Appellant filed a successive notion
pur suant to Florida Rule of Cri m nal
Procedure 3.850 in the trial court while
that court's order on the previous notion
was pending review before this Court. The
trial court dismssed the notion based on
lack of jurisdiction pending this Court's
revi ew of the previous order. Appellant then

II'n Francois, the Court explained and distingui shed
Meneses. The Court noted that since habeas corpus is the
vehicle to challenge ineffective appellate counsel clains
whi |l e the postconviction 3.850 motion is available for
chall enges to trial counsel performance, there were “two
judicial attacks” on the convictions and sentences that were
“separate and distinct” and no danger as in Meneses of
conflicting and confusing rulings by different courts on the
sanme issue as to require a holding that one pendi ng proceedi ng
deprives the other court of jurisdiction to proceed. 1d. at
166.



filed a notice of appeal to seek review of
the dismssal order. W affirm the trial
court's di sm ssal based on | ack of
jurisdiction. See State v. Meneses, 392 So.
2d 905 (Fla. 1981).

HARDI NG, C.J., and SHAW WELLS, ANSTEAD,
PARI ENTE, LEW S and QUI NCE, JJ., concur.

See also Daniels v. State, 712 So. 2d 765 (Fla. 1998) (during the

pendency of a defendant’s direct appeal the trial court is
without jurisdiction to rule on a notion for postconviction
relief and a ruling on the nerits of the postconviction notion
is anullity and an appell ate decision affirm ng or reversing it
is also a nullity).

Obvi ousl y, t he I nst ant proceedi ngs satisfy t he

Meneses/ Francoi s rationale -- clearly if the trial court granted

relief on the same issue upon which this Court approved the
denial of relief, there would be “conflicting and confusing
rulings by different courts on the sane issue.”

Is it clear also that the District Courts of Appeals have
recogni zed that trial courts lack jurisdiction to entertain
post convi cti on noti ons when di rect appeal s or prior
postconviction notions are pending review in the appellate

courts. See, e.g., Hodges v. State, 709 So. 2d 620 (Fla. 1st

DCA 1998) (prior postconviction nmotion still pending on appea

since mandate had not issued); Walk v. State, 707 So. 2d 933

(Fla. 5th DCA 1998); Hulick v. State, 644 So. 2d 117 (Fla. 2d

DCA 1994); Casseus v. State, 509 So. 2d 965 (Fla. 3d DCA 1987);




Martin v. State, 800 So. 2d 363 (Fla. 4th DCA 2001).

Since the case law is clear from Meneses, supra, Bryan,
supra, and Daniels, supra, the |lower court could not commt
error in dismssing the notions for |ack of jurisdiction because
of the pending appeal. Appel  ant apparently is seeking this
Court to mandanus the |ower court to consider his clainms while
the |lower court |acks jurisdiction. That is inproper. But
appel l ee woul d respond that if this Court should order the | ower
court to rule on the notions, it should order summary deni al
since the cl ai ns have been presented and rejected by the circuit
court (any additional claim would be abusive) and this Court’s
deci sion of October 7, 2003, reaffirmed on April 22, 2004
denonstrates their nmeritl essness.

Appell ant relies on a second |line of cases. Sone district
courts of appeal have ruled that trial courts have jurisdiction
to entertain subsequent notions for postconviction relief so
|l ong as the issues raised in the two cases are unrel ated. See

McFarland v. State, 808 So. 2d 274 (Fla. 1st DCA 2002); Bates v.

State, 704 So. 2d 562 (Fla. 1st DCA 1997); Kimmel v. State, 629

So. 2d 1110 (Fla. 1st DCA 1994).

Some courts have ruled that when the trial court is

precluded by a pending appeal from ruling on a notion for
postconviction appeal, the better procedure is to stay the

postconviction notion rather than dismss it for Ilack of

10



jurisdiction. Perez v. State, 834 So. 2d 882 (Fla. 4th DCA

2002); Washington v. State, 823 So. 2d 248 (Fla. 4th DCA 2002).

What ever may be said about what is the better procedure,
appel l ant should not be entitled to relief since his Mdtion for
DNA Testing was essentially the same request previously
consi dered, rejected and raised in Florida Suprene Court appeal
nunber SCO01-1619 and his re-argunent of Detective Burke's | ead
sheets and Detective Ml ano's report are simlar to the prior
moti on which the Court addressed in its prior decision. The
only matter that is newis the proffered Davis affidavit, but as
explained infra the claim should not be considered for the
failure to exercise due diligence in presenting it in the

initial 1989 notion for postconviction relief.

11



| SSUE 1|
WHETHER THE LOWER COURT ERRED AS A MATTER OF
LAW IN DISMSSING TOWKINS RULE 3.850
MOTI ON W THOUT AN EVI DENTI ARY HEARI NG.

Appel | ant contends that the | ower court erred in di sm ssing
his Rule 3.850 notion without an evidentiary hearing. Tonpkins
contends that he obtained an affidavit fromJames M Davis, Jr.
in April of 2002 -- about a year after the trial court had rul ed
on his last notion for postconviction relief. Davis disagrees
with Kathy Stevens’ recollection that she saw Davis at a
conveni ence store the day of Lisa DeCarr’s disappearance.
Tonmpki ns asserts that he was diligent in the attenpt to | ocate
Davis and alludes to the | ead sheets prepared by Detective Burke
and a suppl enental police report by Detective MIlana dated June
8, 1984, which he asserts were turned over in April of 2001.
Thereafter, he clainms he was able to find M. Davis. For the
reasons that follow, appellee submts that Tonpkins' clainms and
his assertion of the exercise of due diligence are neritless and
relief nust be denied.

Inthis Court’s nost recent decision of Tonpkins’ claim the
Court opi ned:

In a case such as this, where the
defendant files a successive motion for
postconviction relief, the trial court nay
dismss the notion if it “fails to allege
new or different grounds for relief and the
prior determ nation was on the nerits or, if

new and different grounds are alleged, the
judge finds that the failure of the novant

12



Appel

or the attorney to assert those grounds in a
prior nmotion constituted an abuse of
procedure governed by these rules.” Fla. R
Crim P. 3.850(f). However, if the trial
court does not dism ss the successive notion
for the above stated reasons, the trial
court must hold an evidentiary hearing
unl ess “the nmotion, files and records in the
case conclusively show that the novant is

entitled to no relief.” Fla. R Crim P.
3.850(d).
VWhen t he trial court deni es

postconviction relief w thout conducting an
evidentiary hearing, “this Court nmust accept
[the defendant’s] factual allegations as
true to the extent they are not refuted by
the record.” Rose v. State, 774 So. 2d 629,
632 (Fla. 2000); see also Valle v. State,
705 So. 2d 1331, 1333 (Fla. 1997) ("“Under
rule 3.850, a novant is entitled to an
evidentiary hearing unless the notion and
record conclusively show that the novant is
entitled to no relief. Thus we nust treat
the all egations as true except to the extent
they are rebutted conclusively by the
record.”) (citation omtted). However, the
def endant has the burden of establishing a
legally sufficient claim See Freeman V.

State, 761 So. 2d 1055, 1061 (Fla. 2000). If
the claimis legally sufficient, this Court
must then determ ne whether the claim is
refuted by the record. See id.

29 Fla. L. Wekly at S178
(Fla. April 22, 2004)

|l ant, in his notion below, presented the affidavit of

James M Davis, Jr., which apparently was executed on April 29,

2002 (R I,

83-85; R IIl, 259-261). The affidavit recites that

Lisa DeCarr was his girlfriend at the ti me she di sappeared, that

what Kat hy Stevens said about running into himat the store on

the day of Lisa' s disappearance was not true; he

13

recal | ed



speaking to the police once. Tonpkins, in his notion, contended
that he attenpted to | ocate Junior Davis in 2002 after receiving
two | ead sheets prepared by Detective Burke (2PCR - Supp R 2,
64-65) and the interview of Sweeny and WIIlis by Detective
M | ana on June 8, 1984 (2PCR - Supp R 2, 45-46; R 1, 73; RII,
249) .

Appel | ee notes that Judge Perry entered his order denying
relief on the Brady claimon April 20, 2001, nore than a year
prior to the affidavit of M. Davis.

The state respectfully submits that this Court should deny
relief summarily. This Court has already ruled (and affirmed
the trial court’s prior denial) regarding his Brady challenge to
t he docunments obtained during the last warrant. This Court
rul ed:

As to the remaining docunents, we
conclude that even if the information they
contain could be said to be favorable to
Tonmpki ns, t he record in this case
concl usively denonstrates that the docunents
are not mat eri al because they cannot
“reasonably be taken to put the whole case
in such a different light as to underm ne
confidence in the verdict.” Cardona, 826 So.
2d at 982 (quoting Way, 760 So. 2d at 913).

(29 Fla. L.
Weekly at S179)

* * * *

Finally, we conclude that as to Burke’'s
| ead sheets, prejudice is conclusively
refuted by the record. Tonpki ns cont ends
that the |ead sheets show that Burke spoke
with Lisa s boyfriend, Junior Davis, and had

14



Tonpki ns known this he woul d have
ascertai ned whether Davis told police about
neeting Stevens at the corner store on the
day of Lisa s disappearance. Tonpkins also
asserts that the lead sheets indicate the
true identity of a Bob MKelvin, who
al | egedly at t enpt ed to solicit Li sa.
However, the record shows that defense
counsel was aware of both Junior Davis and
Bob McKelvin during trial. Defense counsel
asked Stevens on cross-exam nati on about her
encounter with Davis at the corner store.
(29 Fla. L. Weekly at S179)
Additionally, relief is appropriately denied since Tonpkins
i nadequat el y has expl ai ned why he failed to pursue and present
his current evidence years earlier in prior postconviction
matters. As this Court noted, the defense had been aware of
Juni or Davis before and at the time of trial. Detective Burke
in his deposition (which trial counsel Hernandez had) nmentioned
his interview w th Junior Davis in which the latter reported not
havi ng any information about the case and counsel exam ned both
Burke and Stevens about him That Tonpki ns may only have begun
a search for Davis in 2001 or 2002 is an insufficient and
i nadequat e expl anation for the failure to seek him out during

the first round of postconviction litigation. See Bol ender v.

State, 658 So. 2d 82, 85 (Fla. 1995) (*. . . Bolender nust
denonstrate as a threshold requirement that his motion for
relief was filed withintwo years of the tinme when evi dence upon
whi ch avoi dance of the time |limt was based could have been

di scovered through the exercise of due diligence. S '

15



concl ude Bol ender has failed to nmeet the threshold requirenment
for newly discovered evidence. The facts upon which Bol ender
relies could have been obtai ned t hrough the use of due diligence
nore than two years prior to the filing of this notion. The

i ssues therefore are procedurally barred.”); Swafford v. State,

828 So. 2d 966 (Fla. 2002)(successive notion to vacate was
untinmely when statenent relied upon could have been di scovered

earlier with the exercise of due diligence); Downs v. State, 740

So. 2d 506, 514 (Fla. 1999)(“Because we find Downs was aware at
the tine of trial of the evidence he now clains is newy
di scovered, his claimfor ineffective assistance of guilt-phase
counsel based on newy discovered evidence is procedurally
barred. Accordingly, we find no error in the trial court’s

sunmary denial of this claim”); dock v. More, 776 So. 2d 243,

251 (Fl a. 2001) (rej ecting claim rmade in successi ve
postconviction motion of racial profiling of drivers in New
Jersey as procedurally barred for the failure to present earlier
with the exercise of due diligence).

Tonpki ns and his coll ateral counsel knew at the tine of the
first motion for postconviction relief in 1989 what Kathy
Stevens’ trial and deposition testinony had been, and knew what
James M Davis, Jr. had told Detective Burke from Burke s pre-

trial deposition and a police report furnished to trial defense

16



counsel in discovery (DAR YV, 530).2 Since at that time Tonpkins
and his collateral counsel were urging that Kathy Stevens (and
ot hers) should not be believed in their testinony, they could
have investigated and sought out M. Davis at that tine. After
the initial postconviction notion was denied, Tonpkins could
have investigated and sought M. Davis while this Court
consi dered the appeal fromthe denial of postconviction relief.

Appel l ant and his coll ateral counsel could have attenpted
tolocate M. Davis while his federal habeas corpus petition was
pending in the district court from 1989 to Judge N nmons’
Menor andum Opi nion and Order denying relief alnpbst a decade
later on April 17, 1998. Tonpkins and col | ateral counsel could
have pursued inquiry into M. Davis during the pendency of the
appeal until the Court of Appeals decision denying relief in
1999 and denial of rehearing in 2000. They coul d have | ooked
for M. Davis until the United States Supreme Court denied
certiorari review late in the year 2000. They could have nade
further inquiry wup to and during the | ast round of
postconviction litigation in 2001.

Appell ant attenmpts to justify his dilatory behavior by
arguing that it was not wuntil 2001 that he received the
Detective Burke | ead sheets and Detective M| ana’'s suppl enent al

report. This rationale is unpersuasive. Burke's | ead sheets

That report had also |isted a phone nunber for M. Davis.
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add nothing to what was previously known. Nor does the M I ana
report add nuch, a nere notation of Davis, a boyfriend
approxi mately seventeen years of age of 40th Street and Buffal o.
But it had previously been known and di scovery gi ven that Juni or
was Lisa's boyfriend. Appellee further notes that nothing in
Davis’ affidavit nentions that he provided any information to
| aw enf orcenment officers.

The suggestion that Tonpkins could not initiate a search for
M. Davis until receipt of Detective Burke's | ead sheets (which
added no information) or the Detective Ml ana supplenmental
report is contrary to common sense. Wth the exercise of due
dil i gence, appellant could have sought M. Davis and obtained
his recollection years ago at the time of the first notion for
postconviction relief, rather than waiting until 2001 or 2002 to
do so.

Since Tonpki ns has fail ed adequately to explain why with the
exerci se of due diligence he did not present the evidence in
earlier proceedi ngs and since this Court has determ ned that the
record conclusively refutes any claimof prejudice or that the
docunments which were not previously furnished were material, it
woul d be appropriate for the trial court to have summarily
denied relief in addition to its having disposed of the notion

by dism ssal for lack of jurisdiction. See also State v.

McBride, 848 So. 2d 287 (Fla. 2003)(The | aw of the case doctrine
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requires that questions of |aw actually deci ded on appeal nust
govern the case in the same court and the trial court through
all subsequent stages of the proceedings; the doctrine of res
judi cata prohibits not only relitigation of clains raised but
alsothe litigation of clains that could have been raised in the
prior action. Additionally, under the doctrine of collatera
estoppel -- which applies in the postconviction context --
precludes a defendant fromrearguing in a successive Rule 3.850
notion the same issue argued in a prior notion). This Court
should simlarly determine that Tonpkins is barred from
litigating and seeking further review of his considered and
rejected clains. There is no manifest injustice that would
precl ude application of this bar.
| SSUE |11

APPELLANT WAS NOT DEPRI VED OF HI'S RI GHTS TO

DUE PROCESS OF LAW UNDER THE FOURTEENTH

AVMENDMENT OR ANY OTHER CONSTI TUTI ONAL RI GHT.

(A) Tonpkins contends that the Davis affidavit entitles himto
a new trial

Appel | ant contends that Davis’ assertion that he did not see
Kathy Stevens at a store the nmrning of Lisa DeCarr’s
di sappear ance i npeaches her and that the failure of the state to
di scl ose the excul patory evidence possessed by Davis violated

Brady v. Maryland, 373 U S. 83 (1963). He further argues that

the materiality standard is satisfied when the favorable

evi dence coul d reasonably be taken to put the whole case in such

19



a different light as to underm ne confidence in the verdict.
Tonpki ns additionally nakes a bl anket assertion that the Davis
affidavit establishes that the state presented false or

m sl eading testinmony in violation of Gglio v. United States,

405 U.S. 150 (1972) and trial counsel rendered ineffective
assi st ance. No additional facts are provided on these latter
claims. As denonstrated below, the clains are neritless and no
relief is warranted.

The affidavit of Janes M Davis, Jr. does not
establish that appellant is entitled to a new trial:

I n order to prevail on a clai mof new y-di scovered evi dence,
t he newl y-di scovered evidence nust be of such nature that it

woul d probably produce an acquittal on retrial. See Jones V.

State, 591 So. 2d 911, 915 (Fla. 1991); Jones v. State, 709 So.
2d 512, 521 (Fla. 1998). The fact of Junior Davis and his
relationship to Lisa DeCarr was well-known prior to trial and
subsequent rounds of collateral litigation. The direct appeal
appel l ate record i ncl udes anong t he di scovery furnished to tri al
def ense counsel the report of Detective Burke' s interview of
Juni or Davis on June 21, 1984, even listing his phone nunber.
Davi s could not provide the officer with any “information as to
the events surrounding Lisa [sic] disappearance” and indicated
he | ast saw Li sa the weekend bef ore her di sappearance ( DAR 530).
The report specifically recited:

1200 hrs., 21 Jun 84
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| NTERVI EMED JUNI OR DAVIS, who is the ex-
boyfriend of LISA DeCARR. JUNI OR DAVI S has
a home phone of 677-6915 and is out in the
G bsonton area.

JUNI OR DAVIS stated that he could help the
u/signed with no information as to the
events surroundi ng LI SA [sic] di sappearance.
He stated that he was accused by BARBARA
after she di sappeared of harboring LISA and
that he had talked to her several tines
trying to convince her that LISA was not
with him He stated that he even invited
BARBARA i nside the house to check for LISA
on one occasi on.

He further stated that LISA never said
anything to him about being raped by WAYNE
but that he knew that LISA did not Iike
WAYNE because of the way WAYNE was. He
stated that the last time he saw LI SA was
t he weekend before her disappearance. He
stated further that the whole famly is in
one big nmess and there always seens to be
fighting and drinking going on at the house.

Burke al so gave a pre-trial deposition simlarly reciting
that he had interviewed Davis and his lack of informtion about
events. The direct appeal record further reflects that tria
counsel cross-exam ned Burke using that Novenmber 15, 1984
deposition (DAR 288, 295, 299) and at the postconviction
evidentiary hearing a decade and a half ago trial counsel
Her nandez admtted that he had access to Burke's pre-trial
deposition taken by attorney Castillo (1PCR I, 98).

Any suggestion that the Davis affidavit indicates a

violation of either Brady v. Maryland, 373 U S. 83 (1963) or

Gglio v. United States, 405 U S. 150 (1972) is frivolous. A
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Brady viol ation requires the threefold conponents: (1) favorable
evi dence to the accused; (2) the evidence was suppressed by the

state; and (3) prejudice nust have ensued. Strickler v. G eene,

527 U. S. 263, 281-282 (1999); Tonpkins v. State, --- So. 2d ---,

29 Fla. L. Weekly S177 (Fla. April 22, 2004). Even if it could
be said that the Davis affidavit is deenmed favorable, there is
no assertion that the state knew or suppressed Davis’
assertions; certainly, Davis cannot be deened a state agent.

The prejudice prong also remains unsatisfied, as this Court’s

nost recent opinion denonstrates. Simlarly, any Gglio claim
must fail since there is nothing in the Davis affidavit

suggesting that the state knew of and failed to correct false
testinmony. Davis’' nere disagreenent with Kathy Stevens does not
constitute know ng use of perjury by the state.

Finally, consideration of the Davis affidavit cannot neet

the Jones standard of new evidence that would probably produce
an acquittal onretrial. The affidavit of Davis does not recite
any personal know edge of the crinme and at nost woul d be of sone
slight inmpeachnment val ue of Kathy Stevens, which is insufficient

under Jones. See WIlliamson v. Dugger, 651 So. 2d 84 (Fla

1994) (“The affidavits at issue in this case constitute, at best,

i npeachnment evi dence.”); Buenoano v. State, 708 So. 2d 941 (Fl a.

1998) .

Since the identity of Davis was well-known at the tine of
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trial, since the substance of Kathy Stevens’ testinmony was
available to collateral counsel who had the direct appeal
transcripts at the time of the first round of collateral
l[itigation in 1989, it is unconscionable that Tonpkins' defense
team asserts that in 2001 or 2002 -- a dozen years after the
initial postconviction nmotion -- they began |ooking for Junior
Davis. That cannot constitute due diligence.

(B) Appellant’s Assertion That the Clains Based upon the

Affidavit of Janes M Davis, Jr. Are Before the Court on

the Merits:

Appel l ee repeats its argunment that Tonpkins has not
denmonstrated due diligence. Additionally and alternatively,
appel |l ee contends that there is no nerit in the suggestion that
the Court should revisit and grant relief on Tonpkins' prior
presented clains, even with the addition of the Davis affidavit.

The pleadings are insufficient to allege a claimof ineffective

assi stance under Strickland v. Washi ngton, 466 U.S. 668 (1984),
nor does the Davis affidavit add anything to suggest violations

of Brady v. Maryland, 373 U S. 83 (1963) or Gglio v. United

St at es,

405 U.S. 150 (1972).

(C) Cunul ative Consideration:
Appel | ant next repeats the |itany of argunents and proffered
evi dence that has been considered and rejected repeatedly by

both this Court and the federal courts. Appellee submts that
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no further review of such argunments and materials is necessary
or appropriate at this time. The Court should find that these
repetitious, successive clains are an abuse of t he
postconvi cti on process, procedurally barred and viol ative of the

| aw of the case doctrine. See Robi nson v. State, 865 So. 2d

1259, 1263 (Fla. 2004), wherein this Court opined:

This Court has already ruled against
Robi nson regarding whether or not the
substance of Fields’'s post-trial version of
events, considered in the context of the
entire ci rcumst ances of t he case,
establishes a violation of the precepts of
Brady or Giglio. Robi nson has failed to
present any new law or fact in this new
round of postconviction proceedings that
warrants a reconsideration of our previous
opi ni on.

Additionally, this Court noted in Robinson's successor
postconviction appellate challenge on the racial bias issue:

First, we note that Robinson previously
argued this claimin a habeas petition to
this Court, which we denied on the nerits in
Robi nson v. Moore, 773 So. 2d 1, 5-6 n.4
(Fla. 2000). Therefore, this <claim is
procedurally barred. See Owen v. Crosby,
854 So. 2d 182, 187 (Fla. 2003) (stating
that claims that were raised or could have
been raised in a prior postconviction notion
are procedurally barred unless such clains
are based on newly discovered evidence).
(Ld. at 1263)

See also Miore v. State, 820 So. 2d 199 (Fla. 2002)(a second or

successive notion for postconviction relief can be denied on the
ground that it is an abuse of process if there is no reason for

failing to raise the issues in the previous notion); Foster v.
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State, 614 So. 2d 455 (Fla. 1992); Bundy v. State, 538 So. 2d

445 (Fla. 1989)(assertion of claim which had been raised in
earlier unsuccessful notion for postconviction relief was abuse

of process); Swafford v. State, 828 So. 2d 966 (Fla. 2002)

(postconviction claimthat state withheld materi al evi dence was
procedurally barred where the all egation was previously raised
in appeal of denial of postconviction notion and found to be

without nerit); Vining v. State, 827 So. 2d 201 (Fla.

2002) (postconvi ction court may summarily deny successive notion
raising in pieceneal fashion clains of ineffective assistance of

counsel); Jennings v. State, 782 So. 2d 853 (Fla. 2001)(Brady

and ineffective counsel <clainms procedurally barred because

raised in prior postconviction notion and appeal ).

(1) Kathy Stevens: Appel | ant argues that Stevens’
testinony should not be believed. Apart from the current,
bel ated proffered affidavit of James M Davis, Jr., appellant

offers no reason for reconsideration.® Tonpkins alludes to
prosecut or Benito’ s undi scl osed nenoranda of his interviews with
Stevens which have been dealt with previously and rejected by
t he postconviction courts. The Eleventh Circuit Court of
Appeal s noted that it was affirmng wthout elaboration the

district court’s rejection of Tonpkins claim under Brady V.

SDavi s’ affidavit does not challenge the substantive
testinmony of Stevens regarding seeing Tonpkins and Lisa at the
house, but only the m nor matter whether Stevens neet Davis at
a conveni ence store |ater.
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Maryl and, 373 U. S. 83 (1963) (which had evaluated the argunment
regarding Benito’s nondi sclosure of the Stevens’ nmenoranda).

Tonpkins v. Moore, 193 F. 3d 1327, 1331 n.1 (11th Cir. 1999); see

al so Tonpkins v. State, --- So. 2d ---, 29 Fla. L. Wekly S177,

S183 n.8 (Fla. April 22, 2004).
Additionally, as this Court declared in its npst recent
deci sion on April 22, 2004:

Further, even if we were to engage in
cunmul ative anal ysi s and consi der t
undi scl osed, favorabl e docunent s
conjunction with Tonpkins’ clains raised
his first notion for postconviction relief,
our conclusion as to prejudice would not
change. See Way, 760 So. 2d at 915 (noting
t hat conducting a cunul ati ve anal ysis woul d
not change the Court’s conclusion that the
defendant failed to establish prejudice).
(29 Fla. L. Weekly at

a
he
in
in

$180)

In this | atest appeal, case nunmber SC01-1619, in which this
Court denied rehearing on April 22, 2004, appellant renewed his
assertion about the prosecutor’s undi scl osed nenor anda r egar di ng
Kat hy Stevens (see Tonpkins Initial Brief at pages 63-66 in case
nunmber SCO1-1619).

(2) Barbara DeCarr: Simlarly, appellant again repeats,
wi t hout addi ng anything new, his challenge to the testinony of
Bar bara DeCarr; he again argues as he did in pages 35-41 of his
brief in case nunmber SC01-1619 that the now | egible copy of a
police report that Tonpkins had in the 1989 postconviction

proceedi ng i npeaches Ms. DeCarr. This Court’s recent
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di sposition of his argunment regarding Ms. DeCarr need not

revisited:

Thi s

We also agree with the trial court’s
conclusion that the March 24, 1983, police
report was not withheld by the State. As the
trial court noted, “[d]uring argunent,
defense counsel conceded that he had
obtained a copy of . . . [the March 24]
report in 1989, however, he was unable to
read it.” Because defense counsel knew of
the report and could have requested a
| egi ble copy, a Brady violation S
conclusively refuted. Cf. Way, 760 So. 2d at
911-12 (noting that evidence is not
“suppressed” where the defendant was aware
of the excul patory information).

(29 Fla. L. Weekly at
S179)

Court added in its nmost recent deci sion:

Tonmpki ns also argues that a July 28,
1983, report contains an account of a phone
call from Barbara DeCarr that contradicts
her trial testinony. W disagree. In the
phone <call, M. DeCarr stated that she
reported that Lisa ran away on March 24,
1983, and that she thought Lisa m ght be
with Jessie. At trial, M. DeCarr never
stated that she did not, at first, believe
that Lisa ran away. In fact, M. DeCarr
testified that after Tonpkins told her Lisa
ran away, she called the police. She al so
testified that she contacted Child Search of
Florida and that prior to May 1984 she
refused to suspect t hat Tompki ns  was
i nvol ved in Lisa’'s di sappear ance.
Accordingly, the record conclusively refutes
Tonpkins’ claimthat the July 28 report is
mat eri al evidence because the report would
not have inpeached M. DeCarr’s tria
testinony. Conpare Cardona, 826 So. 2d at
981 (concluding that w thheld inpeachment
evidence regarding the State’'s key w tness
was of such a degree that it “could
reasonably be taken to put the whole case in
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such a different light as to underm ne the
confidence in the verdict”).
(29 Fla. L. Weekly at S179)

As noted above, this Court has concl uded t hat even engagi ng
in a cunulative analysis and considering the wundisclosed,
favorabl e docunments in conjunction with the clains raised in the
first nmotion for postconviction relief, the conclusion as to
prejudi ce woul d not change. 29 Fla. L. Wekly at S180.

Tonpki ns repeats his reliance on the police report of the
Maur een Sweeny interview in the June 8, 1984 police report, but
this Court addressed and di sposed of the claim

We reject this argunent for several reasons.
First, as previously noted, Chancey did not
testify at trial. Second, although Tonpkins
appears to assune that Sweeny’'s information
was gai ned from Bar bara DeCarr and Tonpki ns,
the report does not indicate who told Sweeny
about the version of the events she gave to
t he police. Third, the fact that Lisa
DeCarr’s brother and boyfriend went to | ook
for her does not shed any new |ight on her
di sappearance because it is clear from the
record that Lisa was originally classified
as a runaway. Lastly, other than concl usory
statenments, Tonpki ns provides no evidence or
argument to support his clains of an

unreliable i nvestigation by police.
Therefore, the only part of the June 8,
1984, report that 1is even conceivably

favorable to Tonpkins is a statenment nmade by
Sweeny’'s fiancé, Mke den WIlis, that
i ncludes an account of the events on the day
Li sa di sappeared that is inconsistent with
Barbara DeCarr’s trial testinony. However,
this one piece of undisclosed inconsistent
information, even taken together with any
ot her favorable evidence the State may have
failed to disclose to Tonpkins, does not
rise to the | evel necessary to underm ne our
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confidence in the verdict in this case.
(29
Fla. L. Weekly at S179)

Appellant’s mere attenpt to repeat what has been consi dered
and rejected does not warrant continued and unendi ng review of
such matters. The Davis affidavit neither adds to nor detracts
fromMs. DeCarr’s testinony.

(3) Kenneth Turco: Appel l ant here nerely repeats the
argunent raised in pages 66-68 of his brief in case nunber SCO1-
1619 that there was an undisclosed deal with w tness Kenneth
Turco. This Court summarily disposed of his challenge:

Further, Tonpkins fails to allege any basis
to establish that Stevens or Turco perjured
thensel ves at his trial. Accordingly, we
find no error in the trial courts summry
denial of this claim

(29 Fla. L.
Weekly at S179)

Appel l ant’s repeated effort to relitigate what has al ready
been considered and rejected, e.g., the previously considered
exhi bits of what sone w tnesses hypot hesi ze when Lisa was | ast
seen alive or what her clothing was, need not be revisited.

This Court considered appellant’s <clains on the first

post conviction nmotion and denial.* Tonpkins v. Dugger, 549 So.

4“Appel | ant continues to rely on the self-serving testinony
of his nother, d adys Staley, who testified at the 1989
evidentiary hearing. Both this Court and the federal courts
were exposed to and had the opportunity to consider her
testinmony; it need not be reconsidered. Appellee notes that
trial counsel Hernandez testified he did not recall any
mention to himby Staley that she was sure of the date when

29



2d 1370 (Fla. 1989). The federal courts have considered

Tonpkins’ clains. Tonpkins v. More, 193 F.3d 1327 (11th Cir.

1999). And this Court has reviewed and denied relief on

appel l ant’ s successive notion to vacate. Tonpkins v. State, ---

So. 2d ---, 29 Fla. L. Wekly S177 (Fla. April 22, 2004). M.
Turco’ s testinony at trial that Tonpkins admtted to himin the
county jail that he tried to force hinmself on Lisa, strangled
her and buried her wunder the house (DAR 309-310) renmains
undi sturbed by M. Davis’ affidavit.

(4) No further repetitious reviewis demanded. Appellant’s
conti nued assertion suggesting that the body found buried under
the house is not Lisa DeCarr’s is nore than neritless. As
stated by the Court of Appeals:

There is sinply no doubt that it was Lisa
DeCarr whose skeletal remains were found in
t hat shallow grave. Wth all due respect to
the advocacy obligations of Tompki ns’
present counsel, their argunment in brief

that “there was very little evidence of the
identity of the deceased” is preposterous.

(enmphasi s suppli ed)
(193 F.3d at 1342)

(5) O her suspects: There is no basis for this Court to

revisit appellant’s argunent about other suspects, a contention

she saw the girl getting in the car (1PCR 1, E.H 122) and
that famly menbers’ allegations now were self-serving (1PCR
|, 124). Additionally, in the state’s response to discovery
given to trial defense counsel, d adys Stal ey when interviewed
on July 9, 1984, stated she was not certain that it was on the
day of Lisa s disappearance that she saw her wearing a red
shirt and blue jeans (DAR V, 511).
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this Court has only days ago rejected. Tonpkins again alludes

to |l ead sheets or police reports about MKel vin,

Al bach and Lisa DeCarr being friends, about

reports of WH. Graham and the “Naked City”

cl ub.

about Jessi e

i nterviews or

Thi s Court

di sposed of these matters in the April 22, 2004 deci sion:

The Al bach docunments contain statenents
provi de
informati on about a WH. Graham a person
who Tonpkins apparently clainms is another
i kel y suspect. However, other than the fact

regardi ng Li sa DeCarr and

that Jessie and Lisa were friends,

no indication in these reports that

ever had contact with WH. G aham

there is
Li sa
Furt her,

the statenents about Lisa are general--that

Lisa was mnmssing and was friends

Jessi e. Thus, these files do not

Rogers.
(29 Fla. L. Weekly at S179)

* * * *

Wi t h

provi de
t he same type of information that this Court
concl uded was favorable to the defendant

in

Finally, we conclude that as to Burke’'s
| ead sheets, prejudice is conclusively
refuted by the record. Tonpki ns cont ends
that the | ead sheets show that Burke spoke

with Lisa s boyfriend, Junior Davis,
Tonpki ns known this he woul d

and

had

have

ascertai ned whether Davis told police about
nmeeting Stevens at the corner store on the
day of Lisa' s disappearance. Tonpkins also
asserts that the lead sheets indicate the

true identity of a Bob MKelvin, who
al | egedly at t enpt ed to solicit Li sa.
However, the record shows that defense
counsel was aware of both Junior Davis and
Bob McKelvin during trial. Defense counse
asked Stevens on cross-exam nati on about her
encounter with Davis at the corner store.
Def ense counsel al so questi oned bot h
Detective Burke and Barbara DeCarr about

McKel vin. Detective Burke testified that he
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could not recall hearing the name MKelvin
but he was aware of a neighbor who made
sexual advances towards Lisa. Bar bar a
DeCarr testified t hat McKel vi n did
proposition her daughter.

(29
Fla. L. Weekly at S179)

Since this Court has considered and rejected the very cl ai ns
appellant now repeatedly presents again, review and relief
shoul d be deni ed. Now as on April 22, 2004, the undiscl osed
docunents are not Brady material because they are neither
favorable to Tonpkins nor suppressed, or Tonpkins has not
denonstrated that he was prejudiced by the |ack of disclosure.
Even with a cunul ative analysis in conjunction with the clains
raised in the prior motion for postconviction relief *“our

conclusion as to prejudice would not change.” 29 Fla. L. Wekly

S177. See also Way v. State, 760 So. 2d 903 (Fla. 2000).

This Court should deny all relief.
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| SSUE | V

THE LOWER COURT DID NOT ERR I N DENYI NG
APPELLANT" S MOTI ON FOR DNA TESTI NG

In his Motion for DNA Testing filed in the |ower court on
February 5, 2003, Tonpki ns acknow edged that in March of 2001 he
had requested DNA testing, that the trial court had denied it
and that after the |lower court had entered an order granting
resentencing, both parties appeal ed. Tonpkins asserted that the
FBI | ab report indicated that several hairs discovered with Lisa
DeCarr’s body are suitable for possible future conparison and
Tonpki ns al so requested that DNA testing of the remains found
buri ed under the house in a shallow grave be done. (R I, 5-10;
RII, 222-227).

The |ower court dismssed this renewed Mtion for DNA

Testing noting that it had been the subject matter of Tonpkins’

prior round of collateral litigation in that court and that the
parties had appealed to this Court. In Tonpkins' initial brief
(in Argurment 1Il, pp. 85-92) in Tonpkins v. State, Florida

Suprenme Court case nunmber SCO01-1619 he argued that “if DNA from
soneone ot her than Wayne Tonpki ns was found present along with
mat eri al possessing the DNA of Lisa DeCarr, that would identify
an assail ant ot her than Wayne Tonpki ns and woul d exonerate him”
(Appellant’s Initial Brief, p. 90). Simlarly, in Tonpkins
Cross Answer/ Reply Brief filed in August 2002, he argued at page
32:
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M. Tonpkins has repeatedly argued that the
identity of the victimis not the only issue
to be resolved by DNA testing. Obviously,
if the DNA testing of the bone, hair or
ot her organic material established that the
decedent was not Lisa DeCarr, M. Tonpkins
woul d be exonerated. But, if DNA from
sonmeone ot her than Wayne Tonpki ns was found
present along with material possessing the
DNA of Lisa DeCarr, that would identify an
assailant other than Wayne Tonpkins and
woul d exonerate himas well.

Tonmpki ns added at page 34 of that pleading: “If this Court
were to determ ne that M. Tonpkins’ showing in support of DNA
testing were in some way inadequate, this Court should
nonet hel ess
remand to permt M. Tonpkins’ an opportunity to nmake the
requi site show ng. "%

Fol l owi ng oral argunment and due deliberation on the issues
raised, this Court issued its decision on April 22, 2004.

Tonpkins v. State, --- So. 2d ---, 29 Fla. L. Weekly S177 (Fl a.,

Apr. 22, 2004):
1. DNA TESTI NG

To the extent that Tonpkins seeks testing not only of the
contam nated debris which both the circuit court and this
Court rejected on the | ast appeal, but also of the remnins
provided to the DeCarr famly twenty years ago, this Court in
Hitchcock v. State, 866 So. 2d 23 (Fla. 2004) noted that “Rule
3.853 is not intended to be a fishing expedition.” 1d. at 27.
Certainly, F.S. 925.11 and Rule 3.853 need not be construed as
requiring carte blanche exhumations nerely to satisfy
col l ateral counsel’s insinuations that Ms. DeCarr m ght be a
proper suspect (R VII, 161 in case no SC01-1619), and that the
victimis not Lisa DeCarr, yielding the conclusion that
per haps that the nother killed sonmeone el se who had Lisa’s
robe, jewelry and occl uded tooth.
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On April 10, 2001, Tonpkins filed a
nmotion for DNA testing, seeking to have
several pieces of evidence tested, including
hair sanples discovered with Lisa s remains
at the grave site. A hearing was held on
April 11, 2001, at which Tonpkins argued
that since the tinme this evidence was
originally submtted for testing by the
State in 1984, mtochondrial DNA testing had
devel oped and would now allow DNA to be
extracted from the hair sanples. [FN16]
After the trial court orally denied the
nmotion at the hearing, the State reveal ed
that it could not |locate the hair sanples
and Tonpkins was permtted to question
several wtnesses regarding this mssing
evi dence. [FN17]

In an order dated April 12, 2001, the
trial court denied Tonpkins’ notion, finding
that the evidence sought to be tested had
been avai |l abl e si nce 1984, t hat
m t ochondri al DNA testing had been avail abl e
injudicial proceedings since 1996, and that
m tochondrial DNA testing had been used in
the Thirteenth Judicial Circuit in 1999.
The trial court also found that Tonpkins
failed to set forth any conpelling reasons
for the DNA testing and that mtochondri al
DNA testing would not prove or disprove any
material issues in the case.

The trial court again denied Tonpkins’
request for DNA testing in its order denying
Tonmpki ns’ notion for postconviction relief
and in its order denying Tonpkins npotion
for rehearing. In the latter order, entered
on June 15, 2001, the trial court expanded
on its reason for denying the notion for DNA
testing in light of the enactnment of section
925. 11, Florida Statutes (2002).

Section 925.11 requires that the trial
court make the followi ng findings after the
def endant has filed a sufficient petition
and the State has responded:

1. Whet her the sentenced def endant
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has shown that the physical evidence
that may contain DNA still exists.

2. Whether the results of DNA
testing of that physical evidence would
be adm ssible at trial and whether
t here exi sts reliable pr oof to
establish that the evidence has not
been materially altered and would be
adm ssi ble at a future hearing; and

3. VWhether there is a reasonable
probability t hat t he sent enced
def endant woul d have been acquitted or
woul d have received a | esser sentence
if the DNA evidence had been admtted
at trial.

§ 925.11(2)(f), Fla. Stat. (2002). In this
case, the trial court rejected Tonpkins’
claimthat there is an issue of the identity
of the remains, noting that the Eleventh
Circuit Court of Appeal had addressed this
i ssue and found Tonpkins’ argunent that *
‘there was very little evidence of the
identity of the deceased’ ... preposterous.”
Tonpkins, 193 F.3d at 1342. The trial court
further found that any sanples of DNA
obtained from the hairs, bone fragnents,
robe or pajamas would be “unreliably
contam nated due to the |ocation of the
remains and would not prove [Tonpkins']
i nnocence or result in a mtigation of
sent ence.”

We agree with both of the trial court’s
findings. G ven the evidence presented at
trial regarding the identity of the remains
[ FN18] and the location of the remains, we
conclude that even if the DNA analysis
i ndi cated a source other than Lisa DeCarr or
Tonpki ns, there is no reasonabl e probability
t hat Tompki ns woul d have been acquitted or
recei ved a life sent ence. See 8§
925.11(2)(f), Fl a. St at . (2002); Fl a.
R Crim P. 3.853; see also King v. State,
808 So. 2d 1237, 1247- 49 (Fl a. 2002)
(affirm ng trial court’s deni al of
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defendant’s notion for mtochondrial DNA
testing, where trial court found that even
if test showed that hair found on victims
body did not cone fromvictimor defendant,
there was no reasonable probability that
def endant woul d have been acquitted or have
received a life sentence). Accordingly, we
affirmthe trial court’s denial of Tonpkins’
nmotion for DNA testing.

In arelated claim Tonpkins argues t hat
the trial court erred in finding that there
was no bad faith on the part of the State
regarding the | oss of hai r sanpl es
di scovered with Lisa’s remins. See Arizona
V. Youngbl ood, 488 U.S. 51, 58 (1988)
(“[Unless a crimnal defendant can show bad
faith on the part of the police, failure to
preserve potentially useful evidence does
not constitute a denial of due process of
law. ”); see also King, 808 So.2d at 1242-43
(approving trial <court’s application of
Youngbl ood in evaluating defendant’s claim
regarding State' s destruction of evidence).
In light of our conclusion that the tria
court did not err in denying Tonpkins’
nmotion for DNA testing, we conclude that
this issue is npoot.

Appel | ant presents no reasonabl e or persuasi ve argunent why
this Court’s prior rejection of his request for DNA testing
shoul d be reconsidered or re-reviewed again either by the trial
court or this Court. This Court agreed with the prior courts
that there remains no legitimate i ssue as to the identity of the
victim and that sanples now would be unreliably contam nated.
This Court concl uded:

G ven the -evidence presented at trial
regarding the identity of the renmains and
the location of the remnins, we conclude

that even if the DNA analysis indicated a
source other than Lisa DeCarr or Tonpkins,
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there is no reasonable probability that
Tonmpkins would have been acquitted or
recei ved a life sent ence. See 8§
925.11(2)(f), Fl a. St at . (2002); Fl a.
R Crim P. 3.853

(29 Fla. L. Weekly at S180)

Thi s Court shoul d deemappel |l ant’ s repeat ed requests for DNA
testing or exam ning the remains -- after specific rejection by
this Court -- to be procedurally barred and abusi ve. See al so

Hitchcock v. State, 866 So. 2d 23, 27-28 (Fla. 2004), wherein

this Court approved the trial court’s determ nation that the
defendant failed to set forth the evidentiary value of the
evi dence to be tested or explain howthe results woul d exonerate
def endant or mtigate his sentence:

The cl ear requi rement of t hese
provisions is that a nmovant, in pleading the
requi renents of rule 3.853, nust lay out
with specificity howthe DNA testing of each
itemrequested to be tested would give rise
to a reasonable probability of acquittal or
a |lesser sentence. In order for the trial
court to make the required findings, the
novant nust denonstrate the nexus between
the potential results of DNA testing on each
pi ece of evidence and the issues in the
case. Here, Hitchcock failed to denonstrate
such a nexus.

Wth respect to the itenms listed in
Hi tchcock’ s notion, only a general reference
and identification of the type of item was
gi ven, wi t hout any ot her rel evant
i nformati on. [ FN2] Rule 3.853 is not
intended to be a fishing expedition. Rather,
it is intended to provide a defendant with
an opportunity for DNA testing of material
not previously tested or of previously
tested materi al when the results of previous
DNA testing were inconclusive and subsequent
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devel opnents in DNA testing techni ques would
likely provide a definitive result, and when
a notion for such testing provides a basis
upon which a trial court can make the
findings expressly set forth in subdivision
(c)(5) of rule 3.853. It was Hitchcock’s
burden to explain, with reference to
specific facts about the crinme and the itens
he wi shed to have tested, “how the DNA
testing requested by the nmotion wll
exonerate the novant of the crinme for which
the nmovant was sentenced, or ... wll
mtigate the sentence received by the novant
for that crine.” He has not net that
burden. Therefore, we find no error in the
circuit court ruling that “the notion
fail[ed] to set forth the evidentiary val ue
of the evidence to be tested or explain how
the results would exonerate Defendant or
mtigate his sentence.”

Whi | e appel | ant acknow edges at page 72 of his brief that

this Court addressed his request for DNA testing in Tonpkins v.

State, 29 Fla. L. Weekly S177 (Fla., Apr. 22, 2004), he does not
comment of this Court’s rejection of the claimwhich cited and
applied both F.S. 925.11(2)(f) and Rule 3.853. He argues,
apparently, that both the lower court’s prior denial of the
request for DNA testing and this Court’s decision of October 9,
2003 can be deened a nullity because his request in 2001 was
made before the statute and rul e had been adopted.® The record
reflects appellant’s requests for DNA testing in April 2001 in

the |l ower court and on June 15, 2001 Judge Perry’ s Order Denying

6F. S. 925.11 becane effective October 1, 2001. Rul e 3. 853
was adopted on October 18, 2001. Anendnent to Florida Rules
of Crimnal Procedure Creating Rule 3.853, 807 So. 2d 633
(Fla. 2001).
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Def endant’ s Motion for Rehearing addressed the effect of F.S.
925.11, which had recently been passed by the Legislature and
signed by the Governor (2PCR, Vol. V, R 757-760). Appellant has
no legitimate argument that he's had “no opportunity to be
heard” since he argued in his Mtion for Rehearing (on the prior
nmotion) on May 7, 2001 (and adding in Attachnment B) the new
| egi sl ation; he contended that “This legislation in effect wll
statutorily overturn this Court’s ruling denying DNA testing”
(2PCR, Vol. V, R 685-686, 723-728). Since both the circuit
court and this Court have now determ ned that the statute and
rule provide no basis for DNA testing under the facts of this
case, no valid purpose can be served sinply by remandi ng the
case to the lower court to repeat what both courts’ analyses
have concl uded.

Florida Statute 925.11 has not created a newright that did
not previously exist; the courts previously were addressing in
postconviction vehicles assertions that DNA testing mght be
rel evant in determning the guilt or innocence of the defendant.

See, e.qg., Zeigler v. State, 654 So. 2d 1162, 1164 (Fla. 1995)

(noting that DNA typing was recognized in this state as a valid

test in Andrews v. State, 533 So. 2d 841 (Fla. 5th DCA 1988));

Happ v. Moore, 784 So. 2d 1091, 1094 n.4 (Fla. 2001)(noting that

this Court in Septenber 2000 had al |l owed the defendant to amend

his 3.850 nmotion on four issues, one of which was whet her DNA
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denonstrated Happ’s innocence); Sireci v. State, 773 So. 2d 34

(Fla. 2000). All that F.S. 925.11 and the acconpanying Rule
3.853 did was provide a procedural mechanismw th guidelines to
govern the presentation of DNA cl ai ns.

No right has been taken away from appellant; rather, this
Court has nerely deternined that under the facts of this case,
whi ch include the | ocation and circunstances of the discovery of
the victim s body buried under the house, appellant’s request
for further testing is appropriately denied where there is no
reasonabl e probability Tompkins would have been acquitted or
received a |life sentence.

CONCLUSI ON

Based on the foregoing facts, argunents and citations of
authority the decision of the | ower court should be affirned.
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October 26, 1999, Decided

NOTICE: [*1] DECISION WITHOUT PUBLISHED
OPINION
JUDGES: HARDING, CJ, and SHAW, WELLS,

ANSTEAD, PARIENTE, LEWIS and QUINCE, JJ., concur.

OPINION:

Appellant filed a successive motion pursuant to
Florida Rule of Criminal Procedure 3.850 in the tria court
while that court's order on the previous motion was
pending review before this Court. The tria court

dismissed the motion based on lack of jurisdiction
pending this Court's review of the previous order.
Appellant then filed a notice of appea to seek review of
the dismissal order. We affirm the trial court's dismissa
based on lack of jurisdiction. See Sate v. Meneses, 392
So. 2d 905 (Fla. 1981).

HARDING, CJ, and SHAW, WELLS ANSTEAD,
PARIENTE, LEWIS and QUINCE, JJ., concur.



