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M chael W Moore, by and through undersigned counsel, responds
to Rutherford's petition for wit of habeas corpus and states the
follow ng:

Procedural Historv

Rut herford was convicted of one count of first-degree nurder
and one count of armed robbery in connection with the murder of an
elderly widow and was sentenced to death for the nurder conviction.
The facts of this case are set out in the opinion affirmng

Rut herford's convictions and death sentence. Rut herford v. State,

545 S0.2d 853 (Fla. 1989). Rut herford filed a notion for
postconviction relief in 1991, and, after an evidentiary hearing,
the circuit court denied all relief. This Court affirmed that

denial of relief on appeal. Rutherford v. State, 727 So.2d 216

(Fla. 1998). Rutherford recently filed this petition for wit of

habeas corpus.




prelimnary Statenment

The i ssue of appel | ate counsel 's effectiveness is
appropriately raised in a petition for wit of habeas corpus.

Teffeteller v. Dugger. 734 So.2d 1009 (Fla. 1999). The standard

for reviewng clainms of appellate counsel's ineffectiveness is set

out in Strickland v. Washinqton, 466 U S. 668 (1984). W1 Ilianson

v. Dugger, 651 So.2d 84 (Fla. 1994). Thus, in evaluating a claim
of appellate ineffectiveness, this Court nust determ ne

first, whether the alleged om ssions are of
such magnitude as to constitute a serious
error or substanti al defi ci ency falling
nmeasurably outside the range of professionally
acceptable performance and, second, Wwhether
the deficiency in performance conprom sed the
appel l ate process to such a degree as to
underm ne confidence in the correctness of the
result.

Pope v. Vainwight, 496 So.2d 798, 800 (Fla 1986), cert. denied

480 U.S. 951 (1987) ; Teffeteller; Haliburton v. Singletarv, 691

So.2d 466 (Fla. 1997); Hardwick v. Dugger, 648 So.2d 100 (Fla.

1994) , However, habeas corpus is "not to be used for additional

appeal s on questions which could have been, should have been, or

were raised on appeal or in a rule 3.850 notion, or on nmatters that

were not objected to at trial." Parker v. Dugger, 550 So.2d 459,

460 (Fla. 1989); Teffeteller; Hardw ck; Medina v. Dugger, 586 So.2d
317 (Fla. 1991). Al |l egations of ineffectiveness will not be

allowed to abrogate the rule that habeas proceedings cannot be used
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as a second appeal. Breedl ove v. Singletary, 595 So0.2d 8 (Fla.
1992) ; Medi na.
Rutherford raises eleven issues in his habeas petition. Seven

of these issues repeat clainms made on direct appeal and in his

motion for postconviction relief. As this Court has remarked
several times: "By raising the issue in the petition for habeas
corpus, in addition to the rule 3.850 petition, collateral counsel

has acconplished nothing except to unnecessarily burden this Court

with redundant material." Blanco V. Wainwight, 507 So.2d 1377,

1384 (Fla. 1987); Kokal v. Dugger, 714 So.2d 138 (Fla. 1998); Demps

v. Dugger, 714 So.2d 365 (Fla. 1998). Mst of the currently raised
i ssues are procedurally barred. On any issues that are not barred
Rutherford has failed to denonstrate substandard perfornance that

prejudiced him

| SSUE |
WHETHER APPELLATE COUNSEL WAS | NEFFECTIVE FOR
NOT RAI SI NG THE DENI AL OF SEVERAL PRETRI AL
MOTI ONS.
Rut herford argues that appellate counsel was ineffective for
not raising on appeal the trial court's denial of numerous pretrial

motions, a request for individual voir dire, and four defense-

requested penalty instructions. Besides being procedurally barred,

there is no nerit to this claim




Pretrial NMbtions

Prior to trial Rutherford filed numerous notions claimng
t hat : section 921.141, Florida Statutes, does not set out how a
jury is to make its advisory recomendation (RA  116)%;
el ectrocution is cruel and unusual punishment (ROA 123); subsection
782.04 (1), Florida Statutes, is unconstitutional because it renoves
the elenent of intent from felony murder (ROA 125); and notions
chall enging the death penalty as: unconstitutional on its face and
as applied; inpossible to justify; arbitrary and capricious;
failing to define the aggravators; being a rule of procedure; and
allowi ng the use of nonrecord information in sentencing. (ROA 133,
136, 138, 141). The trial court denied all of these notions (see
ROA 176-85), and counsel did not object to those denials at
appropriate times. Rutherford, therefore, failed to preserve this
subclaim for review, and counsel is not ineffective for not raising

unpreserved clains. E.g., WIIlianson.

! "ROA 116" refers to page 116 of the record on appeal in
case no. 69,825, Rutherford' s direct appeal of his conviction and
sentence. The record in that case consists of 5 unnunbered vol unmes
plus 2 unnunbered volunes of supplenmental record.
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Even if preserved, this subclaim has no nerit.' Mdtions such
as these are filed routinely in capital cases, denied by the trial
courts, and, when raised on appeal, found to have no merit. E.Q.,

Elledge v. State 706 So0.2d 1340 (Fla. 1997), cert. denied, 119

$.Ct. 366 (1998); Pooler v. State, 704 sSo.2d 1395 (Fla. 1997),

cert. denied, 119 s.ct. 119 (1998); Hunter v. State, 660 sSo.2d 244

(Fla. 1995), cert. denied, 516 U S. 1128 (1996). Rutherford cites

not hi ng denonstrating that any of the pretrial notions were
meritorious or that, if raised on appeal, this Court would have

granted himrelief based on any of these notions. Appel | ate

counsel, therefore, was not ineffective for not raising this non-

nmeritorious subclaim Teffeteller: Kokal: Johnson v. Sinsletarv,

695 So0.2d 263 (Fla. 1996); Goover v. Singletary, 656 So.2d 424

(Fla. 1995) : Byrd_v. Sinqgletary, 655 So.2d 67 (Fla. 1995);

Wllianmson; Swafford v. Dugger, 569 So.2d 1264 (Fla. 1990); King v.

Dugger, 555 So.2d 355 (Fla. 1990); cf. Atkins v. Duqger, 541 So.2d

1165, 1167 (Fla. 1989) ("Mst successful appellate counsel agree
that from a tactical standpoint it is more advantageous to raise

only the strongest points on appeal and that the assertion of every

2 The merits of the individual notions underlying this
claim are not at issue. As noted by this Court when discussing
clainms of appellate ineffectiveness based on substantive issues:
"The nerits of the issues, however, are nerely abstractions that
wi Il be considered only to the extent needed to di spose of the
ineffectiveness clainms." Chandler v. Dugger, 634 So.2d 1066, 1067
n.2 (Fla. 1994) (citing Pope v. Winwight, 496 So.2d 798 (Fla.
1986), cert. denied, 480 US. 951 (1987); Johnson v. Winwiqght,

463 So.2d 207 (Fla. 1985)).




concei vabl e argunent often has the effect of diluting the inpact of
the stronger points").

Rutherford has failed to show substandard perfornance that
prejudiced him and this subclaim of ineffectiveness should be
deni ed.

I ndividual Voir Dire

Rut herford's subclaim that appellate counsel should have
chal l enged the denial of his motion for individual wvoir dire is
also without nerit. Rutherford conmtted this nmurder in Santa Rosa
County, the site of his first trial. Amstrial was declared after
that trial, however, and the second trial took place in Walton
County. Rutherford filed a motion for individual voir dire because
“[e]lmotionally charged and prejudicial publicity appeared in |ocal
newspapers” (ROA 148), and, at a pretrial notion hearing, the trial
court took the notion under advisement until the voir dire began
(ROA 185). During general questioning, the entire venire was asked
if anyone knew anything about the case; none of the prospective
jurors did. (ROA 203).

It is obvious that, if raised on appeal, this Court would have
found no error in the trial court's denying the notion for
i ndividual voir dire. Because the basic claim has no nerit,

appel  ate counsel cannot have been ineffective for not raising it.




Proposed |Instructions

As the last part of this claim Rutherford conplains that
counsel did not challenge on appeal the denial of certain requested
i nstructions. Trial counsel did not object to the denial at the
charge conference (ROA 893 et seq.) or when the jury was
i nstructed. (ROA 920 et seq.). Because there was no objection
regarding denial of the proposed instructions, any conplaint about

that denial was not preserved for appeal. E.dg., Archer v. State,

673 So0.2d 17 (Fla.), cert. denied, 519 US 876 (1996). Because

this subclaim was not preserved, appellate counsel did not render

i neffective assistance by not raising it.

There is also no nerit to this claim | nstead of the

requested instructions, the trial court gave the standard jury

instructions, which are presuned to be correct. Downs v. State,

740 So.2d 506 (Fla. 1999); Elledge; Ferrell v. State, 653 So.2d 367

(Fla. 1995), cert. denied, 117 s.Ct. 1262 (1997); Parker v. State,

641 So.2d 369 (Fla. 1994), cert. denied, 513 U S. 1131 (1995); lara

v. State, 464 So.2d 1173 (Fla. 1985). Rutherford cites no case in

which this Court vacated a death sentence because the currently
conpl ai ned-about instructions were not given. Again, appellate
counsel is not ineffective for not raising a neritless claim

All of the items Rutherford conplains about in this issue are

procedurally barred and/or have no nerit. He has failed to




denonstrate ineffective assistance of appellate counsel, and this

claim should be deni ed.

| SSUE 11

WHETHER APPELLATE COUNSEL WAS | NEFFECTI VE
REGARDI NG THE RETRI AL | SSUE.

Rut herford clainms that appellate counsel was ineffective
regarding the issue of his retrial after the trial court granted a
m strial because of a discovery violation. This issue is
procedural ly barred.

On direct appeal Rutherford argued that the retrial violated
his right not to be placed in double jeopardy. This Court fully

considered that claim and found it to have no nerit. Rut her f or d,

543 So.2d at 855. VWhen he raised the same claim in his
postconviction nmotion (PCI 177-81)% the circuit court found it to
be procedurally barred because it had been raised on direct appeal

(PC11 393), and this Court affirmed that ruling. Rutherford, 727

So.2d at 218. Now, Rutherford, wth no support for the claim
asserts that the prosecutor purposely caused the nistrial by
wi t hhol di ng statenents against interest made by Rutherford so that
he could go "judge and jury shopping.” (Petition at 17). He

clainms that appellate counsel was ineffective for not discovering

: “PCT 177-81" refers to pages 177 through 181 of volune |
of the record on appeal in case no. 89,142, the appeal of the
circuit court's denial of Rutherford's notion for postconviction
relief.
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the prosecutor's schenme and asks this court to relinquish
jurisdiction for evidentiary development of his claim

Such an extraordinary procedure is not warranted. Rutherford
has always claimed that the prosecution intentionally caused the
mstrial. Oiginally, he argued that the discovery violation was
intentional and that the retrial cured that violation and insured
that the conplained-about testinmony would be adnissible. This
Court disagreed, however, and held that "there is no indication
that [the prosecutor's] notive was to obtain a mstrial."

Rut herford, 543 so.2d at 855. The current claimis nerely a

specul ative variation of the original theme. As such, the claimis
procedural |y barred.

Rut herford states that “[olbjective evidence of t he
prosecutor's intent to provoke a mstrial and thereby gain tactical
advantage was available to appellate counsel, but not asserted on
appeal . " (Petition at 14). AS just set out, however, that was
preci sely what counsel argued on appeal. Habeas is not nmeant to
serve as a second appeal, and this claimis procedurally barred in
these proceedings. Devising another theory to support a claimwll
not overcone a procedural bar, and this issue should be denied.

E.g., Bryan v. Singletary, 641 So.2d 61 (Fla. 1994); Breedl|ove;

Francis v. Barton, 581 so.2d 583 (Fla. 1991); Medina; Porter v.

Dugger, 559 So.2d 201 (Fla. 1990).




1SSUE I11
VWHETHER  COUNSEL WAS | NEFFECTI VE FOR NOT
CHALLENGI NG THE COWMPETENCY OF W TNESSES ON
APPEAL.

Rut herford argues that appel l ate  counsel should have
chal l enged the conpetency to testify of two w tnesses. This issue
is both procedurally barred and w thout nmerit.

According to the current claim nei ther Mary Heaton nor
Eli zabeth Ward was conpetent to testify, Heaton because she had
been in a nental institution and had a nervous breakdown, a stroke,
and brain danmage and Ward because she was only thirteen years old.
(Petition at 18). Rut herford, however, did not object to these
Wi t nesses at trial because of their currently supposed
I nconpet ency. The issue, therefore, was not preserved for appeal,
and appel |l ate counsel cannot be faulted for not raising it.

To overcone this procedural bar, Rutherford now clainms that
the presentation of testinony by inconpetent w tnesses was

fundanmental error. Cf. Bertolotti v. Dugger, 514 So.2d 1095, 1097

(Fla. 1987) ("Appellate counsel's failure to raise an issue which
was not preserved for appellate review and which does not present
a fundanmental error does not anmobunt to a serious deficiency in
performance"). Contrary to this contention, no fundamental error
has been denonstr at ed.

It is recognized that "every person is presuned conpetent to

testify," but that a witness may be disqualified "if he or she

- 10 -




| acks the capacity (i) to communicate in such a manner as to be
understood, (ii) to understand the duty of a witness to tell the
truth, or (iii) to perceive and recollect the facts when

testifying." State v. Green, 733 So.2d 583, 584 (Fla. 1st DCA

1999). Rutherford cites nothing to support his assunption that
fundanmental error occurred because the trial court did not sua
sponte determne the conpetency to testify of Heaton and Ward.

Instead, he relies on cases that are factually distinguishable.

G een challenged the competency of a witness against him and the
district court upheld the finding of the trial court which
determ ned, after an evidentiary hearing, that the w tness was

inconpetent to testify. Id. In Hammond v. State, 660 so.2d 1152

(Fla. 2d DCA 1995), the defendant to child sexual battery charges
appeal ed the trial court's finding two witnesses conpetent to
testify against him The district court held that the trial court
should not have found the severely retarded eighteen-year-old and
the borderline retarded thirteen-year-old, who had a nmental age of
eight to ten, conpetent to testify. Both Green and Hammmond
specifically challenged the conpetency to testify against them
Rut herford, on the other hand, did not challenge the
conpetency of Heaton and Ward at trial. Mreover, the record shows
that any such challenge would not have succeeded. Rut herford
brought out Heaton’s problems on cross-exam nation (ROA 412), but

she withstood intense cross-exam nation. Rutherford points to
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nothing in her testinmony (ROA 397-424) or that of Ward (ROA 425-35)
that calls into question either's conpetency to testify.

No fundanental error occurred, and appellate counsel was not
Ineffective for not raising this unpreserved and nonneritorious

i ssue. This claim therefore, should be denied.

| SSUE 1V
VWHETHER  COUNSEL  WAS | NEFFECTI VE FOR NOT
RAISING THE ADM SSION OF PHOTOGRAPHS ON
APPEAL.

Rutherford claims that appellate counsel was ineffective for
not raising on appeal the state's introduction of four photographs
of the victim.?* There is no nmerit to this issue.

During the testinony of Lonel Daniels, a crim scene
investigator with the Santa Rosa County Sheriff's Ofice, the state
introduced two photographs of the victim taken at the scene of her
mur der . (ROA 504). Def ense counsel objected, but the court
al lowed the photographs into evidence. (ROA 504-05). Dani el s
testified that the photographs accurately depicted the body. (ROA
505). Later, during the penalty phase, the state introduced two
more photographs of the victim taken at the norgue. (ROA 785-87).

Def ense counsel again objected, and the prosecutor stated that the

phot ographs would be used to identify and |ocate specific injuries.

i Rut herford raised this <claim in his nmtion for
postconviction relief (pcI 159-62), and the circuit court found it
procedural ly barred. (PC11 393).
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(ROA 786). The trial court allowed the photographs into evidence,
and chuck Sloan, another sheriff's departnment i nvesti gat or,
testified that they accurately depicted the injuries to the
victims face and head. (ROA 787).

This Court has addressed the admissibility of photographs many

times and in _Henderson v. State, 463 So.2d 196, 200 (Fla. 1986),

stated: "Persons accused of crinmes can generally expect that any
rel evant evidence against them will be presented in court. The
test of admssibility is relevance. Those whose work products are
mur dered human beings should expect to be confronted by photographs
of their acconplishnents.” Phot ographs are admi ssible if they
assist a medical examner in explaining the nature and manner in

whi ch wounds were inflicted. Bush v. State, 461 sSo.2d 936 (Fla.

1984), «cert. denied., 475 US. 1031 (1986). They are also

admi ssible when they "show the manner of death, the |ocation of

wounds, and identity of the victim" TLarkins v. State, 655 So.2d

95, 98 (Fla. 1995). The fact that photographs are gruesonme does

not nean that they are inadmssible. Preston v. State, 607 So.2d

404 (Fla. 1992), cert. denied, 507 US. 999 (1993); Thonpson v.

State, 565 So.2d 1311 (Fla. 1990); Foster v. State, 369 So.2d 928

(Fla.), cert. denied, 444 U S. 885 (1979).

The adm ssion of photographs is within the trial court's

discretion, Wlson v. State, 436 So.2d 908 (Fla. 1983), and a trial

court's ruling will not be disturbed absent a clear abuse of
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di scretion. Pangburn v. State, 661 So.2d 1182 (Fla. 1995); WIson.

Rut herford has shown no abuse of discretion in the trial court's
allowing the introduction of these photographs. If appellate
counsel had raised this issue, this Court would not have granted
any relief. Appel | ate counsel need not raise every conceivable

claim to be effective. Har dwi ck; Provenzano Vv. Dugger, 561 So.2d

541 (Fla. 1990).
Rutherford has failed to denonstrate ineffective assistance by

appel l ate counsel, and this claim should be denied.

| SSUE V
VWHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR
NOT CHALLENG NG RUTHERFORD S ABSENCE FROM THE
PENALTY- PHASE CHARGE CONFERENCE

Rut herford clainms that his absence from the penalty-phase
charge conference constituted fundanmental error that counsel should
have raised on appeal. Besides being procedurally barred, this
claim has no nerit.

At the penalty-phase charge conference, the prosecutor asked
if Rutherford should be present. (ROA 894). The trial court
responded that the charge conference was not a critical stage of
the proceedings requiring his presence. (ROA 894). Def ense
counsel did not object, leaving this issue unpreserved. As stated
earlier, appellate counsel cannot be ineffective for not raising an

unpreserved issue.
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To overcone this procedural bar, Rutherford clainms that a
charge conference is a critical stage of the proceedings (petition
at 23) and that the denial of his right to be present violated his
constitutional rights and constitutes fundamental error. (Petition
at 24). He cites absolutely nothing to support this claim
however, and nmakes no attenpt to denonstrate how appellate counsel
m ght have rendered substandard performance that prejudiced him

This claimis procedurally barred and should be summarily

deni ed.

| SSUE VI
WHETHER APPELLATE COUNSEL WAS | NEFFECTI VE
REGARDI NG TRI AL COUNSEL'S DI SCLOSURE OF A PLEA
OFFER
Rut herford argues that trial counsel's telling the court that
Rut herford rejected a plea offer was an inproper revel ation of
confidential information that constituted a conflict of interest.
According to Rutherford, this was fundamental error because the
trial court relied on the information to use |ack of renorse
against him Any claimregarding the trial court's inproper use of
renorse 1is procedurally barred, and any claim of appellate
ineffectiveness is wthout nmerit.
In discussing the applicability of the HAC aggravator in the
sentencing order, the trial court stated:

Wiile the Court cannot use the attitude
of the defendant and his |lack of renorse as an
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aggravating circunstance, the Court does find
that the defendant's |lack of renorse adds
weight to the Court's determination that the
crine was especially heinous, atrocious and
cruel.

Rut herford, 545 So.3d at 856, quoting trial court's order. On

appeal counsel clained that this paragraph was an inproper use of
renorse as an aggravator. (Initial brief at 23-25). This Court
di sagreed, stating that the "order nekes it clear . . . that the
judge knew that a defendant's |ack of renorse could not be

consi dered as an aggravating circunstance.”" Rutherford, 545 So.2d

at 856. The Court viewed "the comment as a gratuitous statenent
which did not affect the finding already nade by the judge that the
crime was especially heinous, atrocious, and cruel." Id.

Rut herford clothed his renmorse argunent in the garb of a
conflict of interest in his notion for postconviction relief (PCI
150-58), and the circuit court found it procedurally barred and,
facially, wthout nerit. (PC11 392). Wth the addition of one
sentence, Rutherford reproduces his postconviction claim verbatim
here.

Rutherford was a notoriously difficult client. As set out by
the circuit court in its postconviction order, Rutherford was
uncooperative (PCIV 681, 685, 690), obstructed his attorneys'
efforts to assist him (PClV 686), preenpted his attorneys' strategy
options (PCIV 686), and refused to assist his counsel (PCIV 685),

all while continually maintaining his innocence. (PCIV 682, 687).
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During his guilt-phase testinony, Rutherford denied telling anyone
he killed the victim (ROA 617, ¢647), denied telling anyone he
planned to kill the victim (ROA 627, 648), and professed his

i nnocence. (ROA 651, 655). However, as this Court commented in
affirmng the denial of postconviction relief: "There was
overwhelming evidence of Rutherford's gquilt."” Rut herford, 727

So.2d at 220. This Court nenorialized the circuit court's findings
by quoting them regarding Rutherford's refusal to cooperate and
stated that Rutherford "not only refused to cooperate, but actually
encouraged his parents not to speak with defense investigators.”
Id. at 225, enphasis in original. This Court also stated that it
found "additional support for counsel's testinony about his
difficulties wth Rutherford, based on the fact that Rutherford was
"placed in restraints before closing argunents in the penalty phase
because of his threatening conduct.'" Id.

Gven the facts of this case, it was reasonable for the trial
court to ask Rutherford if he was satisfied with his attorneys.
(ROA 927). Also given the facts of this case, it was reasonable
for defense counsel to put on the record the fact that Rutherford
rejected a plea offer. The failure to convey a plea offer to a
defendant is ineffective assistance by trial counsel. Cottle v.
State, 733 50.2d 963 (Fla. 1999). If trial counsel had not put the
plea offer on the record, Rutherford, no doubt, would have claimed

he was ineffective regarding the plea in his postconviction notion.
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Be that as it may, Rutherford has denonstrated no basis for
relief in this claim Any conplaint about the trial court's use of
renorse was raised and rejected on appeal and is now procedurally
barred. No fundamental error occurred. G ven the facts that
Rut herford has always claimed not to have nurdered the victim and
that counsel must convey plea offers to their clients, there is no
l'i kel'ihood that, on appeal, this Court would have found any nerit
to the instant conflict of interest claim Counsel is not
ineffective for not raising a claim that has no nerit.

Rut herford has not shown substandard performance by appellate
counsel that prejudiced him This claim therefore, should be

deni ed.

| SSUE VI
WHETHER APPELLATE COUNSEL WAS | NEFFECTI VE
REGARDI NG THE JURY'S REQUEST TO HAVE TESTI MONY
READ BACK TO IT.

Rutherford argues that the court erred in not telling him that
he had the right to have testinony read back at the jury's request
and that counsel was ineffective for not raising this claimon
appeal. This claimis both procedurally barred and without nerit.

The following occurred while to jury was deliberating during
the guilt phase:

THE COURT: Ladies and gentlenen, it
has been reported to nme by the bailiff that

you have a question requesting that the
testinony of the defendant and one of the
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State's witness [sic], M. Johnny Perritt, Jr.
be read back to you. Was that the question?

JUROR: Yes.

THE COURT: Okay. The Court after
conference with the attorneys for the State
and defendant will instruct you that we cannot
read portions of the testinobny back to you and
you will have to use your individual and

collective recollection of what the testinony
was and apply that recollection to your
deliberations in arriving at your verdict.

Have | fairly stated what we discussed in
Chanber s?

MR.  SPENCER [Prosecutor]: Yes
MR. GONTAREK [Defense Counsel]: Yes.
THE COURT: Al | right with that
instruction you can go back and resune your
del i berations.
(ROA 778). No objection on the basis now asserted was nmade to the
court's handling of this matter so it was not preserved for appeal
Appel l ate counsel is not ineffective for not raising a procedurally
barred claim
Moreover, Rutherford has presented nothing going to the nmerits

of this claim He has not denonstrated substandard perfornmance by

appel l ate counsel that prejudiced him and this claim should be

deni ed.
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| SSUE VI

VHETHER THI S COURT MJST REVISIT THE SHACKLI NG
| SSUE.

Rutherford argues that this Court nust reconsider his having
been shackled at the end of the penalty phase because of Bello_v.
State, 547 So.2d 914 (Fla. 1989). There is no nerit to this claim

Rut herford raised his being shackled on direct appeal (initial
brief at 39-41), and this Court found the issue to have no nerit.

Rut herford, 545 So.2d at 857, n.4. He now clains that "this Court

did not have the benefit of Rello when it decided this issue on

direct appeal." (Petition at 35). Bello, however, was released on
July 6, 1989, just three weeks after this Court affirmed
Rutherford's conviction and sentence. The current claimis nere

speculation that this Court has tunnel vision and is not aware of
the various cases pending before it and ignores the factual
differences between Bello’s case and Rutherford.

This Court held that Bello should be resentenced before a jury
because his trial judge ordered him shackled during the penalty
phase "without making any inquiry into the necessity for the
shackling." Bello, 547 so.2d at 918. In Rutherford's case, on the
other hand, sufficient inquiry was made.

At the end of the penalty-phase charge conference, the court
made the following statement: "The bailiff has expressed and
deputies in charge of the defendant have expressed concern about

the defendant's conduct, security, and based on his conviction for
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the ultimate crine of first-degree nurder and facing a possible
recomendati on of death, the Court has ordered that he be placed in
leg irons. And I'm going to have him here in that posture.” (ROA
895). After that, the prosecutor stated that "for further basis of
putting himin leg irons, as he was |eaving the stand he personally
threatened ne." (ROA 895). The court agreed and stated: “I don't
think that's anything to get too upset about at this point, but he
did do that." (RCA 895). Def ense counsel objected to the
shackling (ROA 895), and Rutherford was shackled during closing
arguments and while the jury was instructed. This is a far cry
fromthe refusal by Bello’s judge to namke any inquiry into why
restraints mght be necessary.

Bello is not a change in the law that would provide relief for
Rut her f ord. Appel l ate counsel raised this issue. As this Court
has recogni zed: "After appellate counsel raises an issue, failing
to convince this Court to rule in an appellant's favor is not

ineffective performance.” Swafford, 569 So.2d at 1266; Haliburton.

There is no nmerit to this claim and it should be denied.

[ SSUE 1 X

VWHETHER APPELLATE COUNSEL WAS | NEFFECTI VE
REGARDI NG THE AGGRAVATORS.

Rut herford argues that this heinous, atrocious, or cruel (HAC
and cold, calculated, and preneditated (CCP) aggravators are

constitutionally invalid and t hat the jury  was gi ven
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unconstitutional instructions on these aggravators. He clains that
appel late counsel was ineffective for not nmaking the currently
tendered arguments. This claim is procedurally barred.

Appel l ate counsel challenged the applicability of the HAC and
CCP aggravators. (Initial brief at 23-28). This Court found that

the facts supported the establishment of both. Rut herford, 545

So.2d at 855-56. Rutherford raised this same claim in his notion
for postconviction relief. (pcT 99-36; pcrr 333-59). The circuit
court found it to be procedurally barred and noted that no
objection to the HAC and CCP instruction had been nade at trial.
(PC11 389-91).

Trial counsel did not object to the HAC and CCP aggravators
and the instructions on the bases now argued. The current clains,

therefore, were not preserved for appeal. E.g., Downs; G ossman wv.

Dugger, 708 so.2d 249 (Fla. 1997); Phillips v. State, 705 So.2d

1320 (Fla. 1997), cert. denied, 119 s.ct. 187 (1998); Johnson;

Larzelere v. State, 676 So.2d 394 (Fla. 1996), cert. denied, 519

US 1043 (1997); Squires v. Duqger, 564 So.2d 1074 (Fla. 1990).

Because this issue is procedurally barred, appellate counsel cannot

have been ineffective for not raising it. G ossman; Johnson;

Squi res. This claim therefore, should be denied.®

5 The HAC and CCP aggravators have not been decl ared
invalid, and, as this Court's opinion on direct appeal shows, the
facts denonstrate that this murder was both HAC and CCP under any
definition of those terns. Rutherford v, State, 545 50.2d 853, 856
(Fla. 1989).
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| SSUE X
VWHETHER THE | NSTRUCTI ONS | MPROPERLY SHI FTED
THE BURDEN TO RUTHERFORD TO SHOW THAT DEATH
WAS NOT AN APPROPRI ATE SENTENCE.

Rut herford argues that the burden was inproperly shifted to
him of denonstrating that life inprisonnent would be an appropriate
sentence. Rutherford raised this issue in his mtion for
postconviction relief (pclI 89-99; pcII 322-32), and the circuit
court held it was procedurally barred. (PC11 388). If this claim
had been preserved at trial, it could have been raised on appeal.
It was not preserved, however, and appellate counsel is not
ineffective for not raising a procedurally barred issue.

To overcone the procedural bar, Rutherford now argues that

fundamental error occurred. (Petition at 61). This claimis

meritless because there is no nerit to the basic burden-shifting

claim Denps; \Walker v. State, 707 sSo.2d 300 (Fla. 1997); shellito
v. State, 701 So.2d 837 (Fla. 1997), cert. denied, 118 s.ct. 1537

(1998) ; Johnson v. State, 660 So.2d 637 (Fla. 1995), cert. denied,

517 U.S. 1159 (1996).
This claim is procedurally barred and should be denied

summarily.
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| SSUE XI
WHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR
NOT RAISING THE TIMNG OF FILING OF THE
SENTENCI NG ORDER.
Rutherford claims that counsel was ineffective for not raising
on appeal the trial court's failure to file its sentencing order
cont enporaneously with the oral inposition of sentence." There is

no nerit to this claim

In Van Royal v. State, 497 So.2d 625 (Fla. 1986), this Court

expressed its concern with trial courts filing their witten orders
in support of death sentences long after inposition of sentence.
Subsequently, this Court established "a procedural rule that all

witten orders inposing a death sentence be prepared prior to the

oral pronouncenment of sentence for filing concurrent with the
pronouncenent.” Gossman v. State, 525S0.2d 833, 841 (Fla. 1988),
cert. denied, 489 U S. 1071 (1989). In the instant case the trial

court sentenced Rutherford to death on Decenber 9, 1986, and its
undated witten sentencing order was date stanped as filed with the
clerk of court's office on Decenber 17, 1986.

Rut herford's sentencing occurred nore than a year before the
rule adopted in Gossman became effective. This Court has held

that Gossman was prospective only and affirmed death sentences

¢ Rut herford raised this claim in his notion for
postconviction relief (PCI 136-42), and the circuit court found it
procedural ly barred. (PC11 391-92). This Court affirmed that

finding. Rutherford v. State, 7.27 So.2d 216, 218 n.2 (Fla. 1998).
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where witten orders were not filed contenporaneously wth oral

pronouncenent of sentence. E.g., Holton v. State, 573 So.2d 284

(Fla. 1990), cert. denied, 500 US. 960 (1991); Miehleman v. State,

503 So.2d 310 (Fla.), cert. denied. 484 US. 882 (1987). Because
G ossman was not retroactive, no relief wuld have been granted if
this issue had been raised on direct appeal.

Rut herford has failed to show substandard performance by
appel late counsel that prejudiced him This claim therefore,

shoul d be deni ed.

CONCLUSI ON

For the foregoing reasons, Respondent asks this Court to deny

Rutherford' s petition for wit of habeas corpus.
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