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PRELI M NARY  STATEMENT

This is M. Rutherford's first habeas corpus petition in
this Court. Art. 1, Sec. 13 of the Florida Constitution
provi des: "The Wit of habeas corpus shall be grantable of
right, freely and without cost." This petition for habeas corpus
relief is being filed in order to address substantial claims of
error under the Fourth, Fifth, Sixth, E ghth and Fourteenth
Anmendnents to the United States Constitution, clains
demonstrating that M. Rutherford was deprived of the right to a
fair, reliable, and individualized sentencing proceeding and that
the proceedings resulting in his conviction and death sentences
violated fundamental constitutional inperatives.

Citations shall be as follows: The record on appeal
concerning the original court proceedings shall be referred to as
g1l followed by the appropriate page nunber. The supplenental
record, containing the proceedings that occurred at M.
Rutherford's first trial, shall be referred to as "Supp. R."
followed by the appropriate page nunber. The postconviction
record on appeal will be referred to as "pC-R." followed by the
appropriate page numnber.

This Court's opinion on M. Rutherford's initial direct

appeal will be referred to as Rutherford I. The Court's opinion

on his appeal of the postconviction decision will be referred to

as Rutherford II. Al other references will be self-explanatory

or otherw se explained herein.




| NTRODUCTI ON

Significant errors which occurred at M. Rutherford' s
capital trial and sentencing were not presented to this Court on
direct appeal due to the ineffective assistance of appellate
counsel . For exanple, appellate counsel raised no issues
regarding the guilt/innocence phase of M. Rutherford' s case,
other than the double jeopardy issue. This is so despite
numer ous objections and errors that occurred at M. Rutherford's
trial. In addition, appellate counsel failed to challenge the
"cold, calculated and preneditated" and "heinous, atrocious and

cruel" aggravating factors despite objections by trial counsel.

The issues which appellate counsel neglected denonstrate

that counsel's performance was deficient and that the

deficiencies prejudiced M. Rutherford. " [E]lxtant | egal
principles.. .provided a clear basis for ... conpelling appellate
arguments [s]." Fitzpatrick, 490 So. 2d at 940. Neglecting to

rai se fundanental 1ssues such as those discussed herein "ig far
bel ow the range of acceptable appellate performance and nust
underm ne confidence in the fairness and correctness of the

outcome." Wlson v. Wainwisht, 474 So, 2d 1162, 1164 (Fla.

1985). Individually and "cumulatively," Barclay v. Wainwisht,

444 So. 2d 956, 959 (Fla. 1984), the clains omtted by appellate
counsel establish that "confidence in the correctness and

fairness of the result has been underm ned." WIson, 474 So. 2d

at 1165 (enphasis in original) ,




Additionally, this petition presents questions that were
ruled on, on direct appeal, but that should now be revisited in
light of subsequent caselaw or in order to correct error in the
appeal process that denied fundamental constitutional rights. As
this petition will denmonstrate, M. Rutherford is entitled to
habeas relief.

PROCEDURAL H STORY

The Grcuit Court of the First Judicial Crcuit, Santa Rosa
County, Florida, entered the judgments and sentences. On
Septenber 11, 1985, a Grand Jury indicted M. Rutherford for
first degree murder (r. 1). M. Rutherford pleaded not quilty.

On January 28, 1986, M. Rutherford's trial commenced before
the Honorable George E. Lowey. On January 31, 1986, the jury
found M. Rutherford guilty as charged (R 74), and on February
1, 1986, the jury recomended the death penalty by a vote of
eight (8) to four (4) (R. 75)

Pursuant to a defense notion for mistrial, the court found
that the State had committed a material, substantial, know ng and
wi I lful discovery violation at trial and ordered a retrial on all
i ssues (R. 106-111).

Before the retrial, venue was transferred to Walton County,
before the Honorable Cyde B. Wlls. On Septenber 29, 1986, M.
Rutherford's retrial commenced. He was convicted on Cctober 2,
1986 (rR. 150).

The penalty phase was conducted on Cctober 2, 1986, At the

penalty phase M. Rutherford presented famly testinony. After




which, the jury recommended death by a seven (7) to five (5) vote
(R 156). On Decenber 9, 1986, a sentencing hearing was held and
M. Rutherford was sentenced to death (R 948-949). On Decenber
17, 1986, eight days later, the trial court entered its
sentencing order (Supp. R 3)

On direct appeal, M. Rutherford' s conviction and sentence

was affirnmed. Rutherford v. State, 545 So. 2d 853 (Fla. 1989).

On Novenber 3, 1989, certiorari was denied by the United States
Supreme Court. Rutherford v. Florida, 110 S. C. 353 (1989).

On August 1, 1991, M. Rutherford filed his notion under
Rule 3.850, Fla. R Cim P. (PCR 2) , On Cctober 16, 1992, M.
Rutherford filed an anmendnment to his motion (PGR 286). On
January 29, 1993, the lower court issued an order summarily
denying sonme clainms and ordering an evidentiary hearing on other
claims (PC-R 386-394) ., An evidentiary hearing was conducted on
April 24-26, 1996. Follow ng the evidentiary hearing, the court
denied relief (PC-R 675-834). The court also denied M.
Rutherford's motion for rehearing (PCR 835-841). On appeal ,
this Court affirmed the circuit court's denial of Rule 3.850

relief. Rutherford v. State, 727 So. 2d 216 (Fla. 1998), reh’'qg

denied (March 2, 1999) . Presently, M. Rutherford has prepared
and filed this petition seeking habeas corpus relief.

JURISDICTION TO ENTERTAIN PETITION
AND GRANT HABEAS CORPUS RELI EF

This is an original action under Fla. R App. P. 9.100(a).
See Art. 1, Sec. 13, Fla. Const. This Court has original

jurisdiction pursuant to Fla. R App. P. 9.030¢(a) (3) and Article
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v, sec. 3(b) (9), Fla. Const. The petition presents
constitutional issues which directly concern the judgnent of this
Court during the appellate process, and the legality of M.
Rutherford's sentence of death.

Jurisdiction in this action lies in this Court, see, e.q.,
Smith v. State, 400 So. 2d 956, 960 (Fla. 1981), for the

fundanental constitutional errors challenged herein arise in the
context of a capital case in which this Court heard and denied

M. Rutherford's direct appeal. See Wlson, 474 So. 24 at 1163,

Bassett v. WAinwight, 229 So. 2d 239, 243 (Fla. 1969); cf. Brown
v. Waiinwight, 392 So. 2d 1327 (Fla. 1981). A petition for a

wit of habeas corpus is the proper means for M. Rutherford to

raise the clainms presented herein. See, e.g., Way v. Duqger, 568

so. 2d 1263 (Fla. 1990); Downs v. Dugger, 514 So. 2d 1069 (Fla.
1987); Rley v. Wainwight, 517 So. 24 656 (Fla. 1987); WIson
474 So. 2d at 1162.

This Court has the inherent power to do justice. The ends
of justice call on the Court to grant the relief sought in this
case, as the Court has done in simlar cases in the past. The
petition pleads claims involving fundanental constitutional

error. See Dallas v. Wainwight, 175 So. 24 785 (Fla. 1965);

Palmes v. Wainwight, 460 So. 2d 362 (Fla. 1984). The Court's

exercise of its habeas corpus jurisdiction, and of its authority
to correct constitutional errors such as those herein pled, is

warranted in this action. As the petition shows, habeas corpus




relief would be nore than proper on the basis of M. Rutherford's

claims.




GROUNDS FOR HABEAS CORPUS RELI EF

By his petition for a wit of habeas corpus, M. Rutherford
asserts that his capital conviction and sentence of death were
obtained and then affirmed during this Court's appellate review
process in violation of his rights as guaranteed by the Fourth,
Fifth, Sixth, E ghth and Fourteenth Anendments to the United
State Constitution and the corresponding provisions of the
Florida Constitution.

CLAIM |
MR, RUTHERFORD WAS DEN ED EFFECTI VE
ASSI STANCE OF APPELLATE COUNSEL.  APPELLATE
COUNSEL FAILED TO RAISE ANY OF THE NUMEROUS
PRETRI AL MOTI ONS RAI SED BY TRI AL COUNSEL.

M. Rutherford's trial counsel raised several issues through
pretrial motions and objections during the guilt/innocence and
penalty phase of M. Rutherford's capital trial. For the
convenience of this Court, these issues are being presented in
one claim however, each issue standing alone has nmerit. \Wen
taken as whole, the cumulative effect of these errors rendered
M. Rutherford's capital trial constitutionally infirm M.

Rut herford was denied his rights under the Sixth, E ghth and
Fourteenth Anendnents to the United States Constitution.
A THE TRIAL COURT ERRED IN DENYING MR RUTHERFORD S MOTION TO

DECLARE STATUTE 921.141 UNCONSTI TUTI ONAL. MR, RUTHERFORD S

DI RECT APPEAL ATTORNEY WAS | NEFFECTIVE FOR FAILING TO RAISE

TH' S | SSUE.

M. Rutherford's trial counsel filed a Mtion to Declare
Statute § 921.141 Unconstitutional (R. 116). This notion stated

that the Statute n"failg to set forth with particularity the




met hod and neans by which the jury should reach an opinion as to
t he advi sory sentence" (R. 116).

The trial court denied this motion. (rR. 176). The jury
recommended M. Rutherford be sentenced to death (R 156) ,

Petitioner's direct appeal attorney failed to raise this
preserved issue. Accordingly, M. Rutherford was denied the
effective assistance of appellate counsel to which he is
entitled. M. Rutherford was denied his rights under the Sixth
Eighth and Fourteenth Amendments to the United States
Constitution.

B. THE TRIAL COURT ERRED IN DENYING MR RUTHERFORD S MOTION TO

DECLARE STATUTE 922.10 UNCONSTI TUTI ONAL. MR RUTHERFORD S

DI RECT APPEAL ATTORNEY WAS | NEFFECTIVE FOR FAILING TO RAI SE

TH' S | SSUE.

M. Rutherford's trial counsel filed a Mtion to Declare
Statute § 922.10 Unconstitutional (rR. 123). This notion stated
that: "Death by electrocution 'in the electric chair', is cruel
and unusual punishment' . . .» (R 123).

The trial court denied this motion. The trial court
sentenced M. Rutherford to death by electrocution (R. 949).

Petitioner's direct appeal attorney failed to raise this
preserved issue. Accordingly, M. Rutherford was denied the
effective assistance of appellate counsel to which he is
entitled. M. Rutherford was denied his rights under the Sixth,
Eighth and Fourteenth Anendments to the United States

Constitution.

C. THE TRIAL COURT ERRED IN DENYING MR RUTHERFORD S MOTION TO
DECLARE FLORI DA STATUTE 782.04(1) UNCONSTI TUTI ONAL. MR




RUTHERFORD S DI RECT APPEAL ATTORNEY WAS | NEFFECTIVE FOR
FAILING TO RAISE TH S | SSUE.

M. Rutherford s trial counsel filed a Mtion to Declare
Florida Statute § 782.04(1) Unconstitutional (R.125-128). This
motion was premised on the statutory construction of the felony
mur der provi sion.

The trial court denied this motion (rR. 179-181). The jury
found M. Rutherford guilty as charged (R 150).

Petitioner's direct appeal attorney failed to raise this
preserved issue. Accordingly, M. Rutherford was denied the
effective assistance of appellate counsel to which he is
entitled. M. Rutherford was denied his rights under the Sixth,
Ei ghth and Fourteenth Anmendments to the United States
Consti tution.

D. THE TRIAL COURT ERRED IN DENYING MR RUTHERFORD S MOTIONS TO
VACATE DEATH PENALTY. MR RUTHERFORD S DI RECT APPEAL
ATTORNEY WAS | NEFFECTIVE FOR FAILING TO RAISE THESE | SSUES.
M. Rutherford's trial counsel filed several Mtions to

Vacate the Death Penalty (rR. 133-135, 136-137, 138-140, 141-142).

These notions included challenges to the death penalty statute:

1) § 921.141 is unconstitutional on its face and as applied (R.

133-135); 2) the State of Florida is unable to justify the death

penalty (R 133-135); 3) the death penalty in Florida is

arbitrary and capricious (R. 133-135); 4) the aggravating
circunstances are not sufficiently defined (R. 136-137); 5) Fla.

Stat. § 921.141 is a rule of procedure (R 138-140); 6) use of

non-record information in sentencing defendants to death violates

due process and equal protection (R. 141-142).

10




The trial court denied these notions (R 175-190). The
trial judge sentenced M. Rutherford to death (R 949)

Petitioner's direct appeal attorney failed to raise these
preserved issues. Accordingly, M. Rutherford was denied the
effective assistance of appellate counsel to which he is
entitled. M. Rutherford was denied his rights under the Sixth,
Eighth and Fourteenth Amendnents to the United States
Constitution.

E. THE TRIAL COURT ERRED |IN DENYING MR RUTHERFORD S REQUEST
FOR INDI VIDUAL VO R DI RE.

M. Rutherford's trial counsel filed a Mtion for |Individual
Voir Dire (R 148-149). The trial court denied this motion (R
176-178).

Petitioner's direct appeal attorney failed to raise this
preserved issue. Accordingly, M. Rutherford was denied the
effective assistance of appellate counsel to which he is
entitled. M. Rutherford was denied his rights under the Sixth,
Eighth and Fourteenth Amendments to the United States
Constitution.

F. THE TRIAL COURT ERRED |N DENYING PETITIONER S REQUEST FOR
SPECI AL | NSTRUCTI ONS.

M. Rutherford's trial counsel submtted several specially
requested jury instructions. They are:
L. Trial counsel submtted Defendant's Proposed Penalty
Phase Instruction. The requested instruction read as follows:
Were the sane aspect of the offense at issue
gives rise to two or nore aggravating
circunstances, that aspect can only be
considered as one aggravating circumnstance.

11




(R. 152).

2. Trial Counsel submtted Defendant's Proposed Penalty
Phase Instruction. This instruction read as foll ows:

You are instructed that the aggravating
ci rcumstances which you may consider are
limted to those listed in the Statute and
about which you have been instructed.

The mtigating circunstances which you
may consider are unlimted and you may
consi der any evidence presented at trial or
the sentencing proceeding in mtigation of
the defendant’s sentence.

(R 153).

3. Trial counsel submtted Defendant's Proposed Penalty
Phase Instruction. That instruction read as follows:

Wth reﬂard to your recommendation of
life or death, the Court hereby instructs you
that the death penalty is intended for only

the nost aggravated and unmitigated of cases.

(R 154)

4, Trial counsel also submtted Defendant's Proposed
Penalty Phase Instruction. That instruction read as follows:

You are to use a reasoned judgment as to
what factual situations require the
imposition of death and which can be
satisfied by life inprisonnment in light of
the totality of circunstances present. You
are not to use a counting process in
determ ning whether aggravating circunstances
outweigh mtigating circunstances.

(R. 155).

The instructions were denied (R. 152, 153, 154, 155).

The foregoing instructions illustrate that defense counsel
was attenpting have the jurors hear instructions that were nore

clear than the standard instructions and fit the circunstances of

12




the case. It was error for the trial court to deny the request.

The denial of these instructions denied M. Rutherford his

rights under the Sixth, Eighth and Fourteenth Amendments to the

United States Constitution. Appellate counsel was ineffective

for failing to raise these preserved issues

CLAIM [

MR RUTHERFORD WAS DEN ED EFFECTI VE

ASSI STANCE oF APPELLATE COUNSEL BECAUSE
AVAI LABLE OBJECTI VE FACTS AND ClI RCUMSTANCES
| NDI CATI NG THE PROSECUTOR | NTENTI ONALLY
GOADED MR, RUTHERFORD | NTO MOVING FOR A

M STRIAL TO GAIN TACTI CAL ADVANTAGE UPON
RETRI AL WAS NOT ASSERTED ON DI RECT APPEAL
THE DOUBLE JEOPARDY CLAUSE oF THE FIFTH
AMVENDMVENT WAS VI CLATED AND MR RUTHERFORD WAS
UNCONSTI TUTI ONALLY SUBJECTED TO REPEATED
PROSECUTI ONS FOR THE SAME OFFENSE.

M. Rutherford's direct appeal contained aclaim that the

trial

court lacked jurisdiction to try him a second time since

the granting of a mstrial during the initial trial was based

upon

intentional prosecutorial msconduct and the Double Jeopardy

Clause barred the second prosecution. Counsel asserted the trial

court'
i nt ent

advant

s finding of an intentional discovery violation constituted
to provoke the mistrial in order to gain tactical

age on the part of the prosecution. Counsel asserted the

narrow exception to the general rule that the Double Jeopardy

G ause does not bar retrial after granting of a mistrial at the

accused's request applied. Oregon v. Kennedy, 456 U.S. 667

(1982

).

Counsel argued that the granting of the mstrial "cured the

di scovery problem" for the prosecutor and "insured the

13




adm ssibility of the critical testimony" during retrial. (Initial
Brief at 21). (OQherwi se, counsel pointed to no objective facts
and circunmstances in support of his argunent.

In this Court's opinion, it was acknow edged that the trial
court found "the prosecution had conmtted a wllful discovery

violation", but concluded there was "no indication" the

prosecutor's notivation was to obtain a mstrial. Rutherford v.
State, 545 So. 2d 853, 855 (Fla. 1989) ,. This Court was convinced
that the prosecutor was notivated by a desire to "introduce
evidence that tended to convict Rutherford' and "not to create
error that would force a new trial". Id. Finally, this Court
concluded there was no goading the defense into moving for a
mstrial and thus no bar to retrial.

What this Court did not know at the tine of direct appeal
due to ineffective assistance of appellate counsel requires
reexam nation of this claim Objective evidence of the
prosecutor's intent to provoke a mstrial and thereby gain
tactical advantage was available to appellate counsel, but not
asserted on appeal. (bjective facts and circumstances
denonstrate that the prosecutor's wllful discovery violation was
"bad faith conduct" designed to "afford the prosecution a nore
favorable opportunity to convict" and obtain a recomendation of
death during penalty phase. Oregon v, Kennedv, 456 U.S. 667, 674,
679 (1982) ,

A crimnal defendant has a protected interest in having his

guilt or innocence (and the penalty in a capital case) decided in

14




one proceeding. Arizona v. Wshington, 434 US. 497 (1978) . A

second prosecution may be "grossly unfair" and allows a
prosecutor to shop for a nmore favorable trier of fact and correct
deficiencies in his case. Id.

In M. Rutherford's case, this is precisely what occurred.
By intentionally withholding statements attributed to M.
Rutherford until they were blurted out from the w tness stand
during trial, the governnment forced or "goaded" Rutherford's
trial counsel into asking and obtaining a mstrial. The
government did this to obtain a different trial judge and a
different trier of fact. How do we know this? Because the sane
prosecuting authority engaged in renmarkably simlar behavior in
the capital prosecution against Anthony Braden Bryan.

In both the Rutherford and Bryan cases the prosecuting
authority was the State Attorney for the First Judicial Circuit
of Florida. In both cases the crimes were alleged to have
occurred in Santa Rosa County, Florida. In both cases the trial
judge assigned to try the case was the Honorable Ceorge E
Lowrey. Judge Lowey was well known in the legal community as an
expert on evidence and a strict judge regarding the adm ssion of
evidence. He was a "detail"™ oriented judge who held the
prosecuting authority to high ethical standards and he would
exclude any evidence where prejudice outweighed probative val ue.
As Judge Wells observed during a discussion regarding
adm ssibility of evidence during M. Rutherford's second trial:

"Judge Lowey tends to be a little nore detailed that | tend to

15




be in setting out things" (rR. 188). Remarkably, the prosecuting
authority obtained mstrials in both Rutherford and Bryan in a
matter of two nmonths. M. Rutherford's first trial was in
January, 1986; it ended in mstrial following an intentional

di scovery violation, M. Bryan's first trial was in February,
1986; it ended in mstrial following the State's star wtness
testifying to simlar fact crimes prohibited by court order.

Mre remarkable is the fact that both M. Rutherford and M.
Bryan were subsequently noved to Walton County, Florida, for
retrial before the same new judge: the Honorable Cyde B. Wlls.
Judge Wells was well-known in the legal comunity as being
friendly to the prosecuting authority. Unlike Judge Lowey, he
would allow the prosecuting authority to present virtually any
evidence of guilt, regardless of probative value as weighed
against prejudicial inpact upon the defendant's right to a fair
trial. In fact, the hidden evidence was admtted against M.

Rut herford upon retrial, just as simlar fact evidence excluded
by Judge Lowey was adnmitted by Judge Wells against M. Bryan
upon retrial,

Further, objective evidence would support the proposition
that Walton County juries are much nore conservative to convict
and sentence to death in conmparison to Santa Rosa County juries.

Thus, M. Rutherford should not have been retried. \here
the prosecuting authority intentionally provoked the mstrial in
order to gain tactical advantage by both obtaining a nore

prosecution-friendly judge and a nore conviction/death prone
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jury, the narrow exception to Oregon_v. Kennedy, supra, IS
established and retrial was barred by the Fifth Amendnent's
Doubl e Jeopardy d ause.
This instant claimis one of fundanmental error. To the
extent M. Rutherford's trial and appellate |awers failed to
di scover and assert the pattern of judge and jury shopping by the
prosecuting authority in the First Judicial Crcuit of Florida,
their legal representation was deficient and prejudicial to
Rut herford. No objection to the retrial was asserted by trial
counsel and on appeal this evidence was not revealed to this
Court. No hearing has ever occurred regarding this matter. To
the extent this claim requires evidentiary developnent, this
Court should tenporarily relinquish jurisdiction to an appointed
circuit judge from outside the First Judicial Crcuit of Florida
and allow for fact-finding.
M. Rutherford is entitled to relief.
CLAIM |11
APPELLATE COUNSEL FAILED TO RAISE ON DI RECT
APPEAL THE FUNDAMENTAL ERROR CAUSED BY
TESTI MONY OF | NCOWPETENT W TNESSES.
M. Rutherford was deprived of a fair trial and sentencing
proceeding by the prosecution's presentation of testinony by
i nconpetent w tnesses in violation of M. Rutherford' s rights as
guaranteed by the Sixth, Ei ghth, and Fourteenth Anendnents to the
United States Constitution. This issue constitutes fundanental

error , Therefore, appellate counsel's failure to raise this

issue on direct appeal, even in the absence of an objection by
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trial counsel, constitutes deficient performance which prejudiced
M. Rutherford, Habeas relief is warranted.

At his capital trial, the prosecution presented the
testinony of Mary Heaton (R. 398-424). M. Heaton testified that
on the day of the crime M. Rutherford visited her at her house
and asked her for her assistance in witing a check (R 399-401).
She also testified that M. Rutherford then drove her to a bank
where she attenpted to cash the victims check (R 402-403). She
was unable to cash the check because it was not signed (R 404).
Ms. Heaton then testified that M. Rutherford signed the check
and sent her back into the bank (R 407-408).

On cross examnation Ms. Heaton admtted that she had been
in a mental institution for the past five nmonths (R 411).  She
testified: "I had a nervous breakdown, | had a stroke and | had
brain damage" (R 412). In addition, M. Heaton had trouble
differentiating if what happened on the day of the crine was fact
or fantasy (R 412).

Ms. Ward, another prosecution wtness, testified that she
assisted M. Rutherford in filling out the check (R 428-429).

At the tine of the crime Ms. Ward was thirteen years old.

Ms. Heaton and Ms. VWard were crucial prosecution wtnesses
because they were the only witnesses to place the victims check
or checkbook in M. Rutherford's possession. In fact, the only
other testimony regarding the victims check placed Ms. Heaton iS
sol e possession of this item and a substantial amunt of noney
thereafter (R 241-247).
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Ms. Heaton’s testinony was inadmssible because she was
i nconpetent to testify. Even the prosecutor characterized his
witness as "enotionally disturbed" (r. 903) ., Introduction of her
testimony was fundamental error and the issue should have been
raised on direct appeal. Appellate counsel's failure to raise

this issue was ineffective.

Al though, under section 90.601, Florida
Statutes (1997), every person is presunmed
conpetent to testify as a witness if he or
she lacks the capacity (i) to communicate in
such a manner as to be understood, (ii? to
understand the duty of a witness to tell the
truth, or (iii) to perceive and recollect the
facts when testifying*

State v. Geen, 733 So. 2d 583, 584 (1999) (enphasis added). In

addition, "in order to have the requisite personal know edge of

the matter about which [a witness] is to testify, a wtness nust
have the ability to perceive, renenmber and conmunicate facts." C
EHRHARDT , FLORIDA EviDENCE, (1999), § 603.1 at 391.

The lower court never determned M. Heaton could accurately
remenber the events in question. Admittedly, M. Heaton had
difficulty distinguishing fact from fantasy (R 412), thus her
testimony failed to nmeet the requirenent that she be able to
provide a "correct account of the matters which [she] hald] seen

or heard relative to the question at issue." Kaelin v. State,

410 so. 2d 1355, 1357 (Fla. 4th DCA 1982). The lower court
shoul d have prevented the jury from hearing her testinony. The
fact that the jury heard the testinmony constitutes fundanental

error and should have been raised on direct appeal.
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In addition, regarding Ms. Ward's testimony, the |ower court

did not address:

(1) whether the child is capable of

observing and recollecting facts, (2) whether

the child is capable of narrating those facts

to the court or jury, and (3) whether the

child has a noral sense of obligation to tell

the truth.'
Hammond v. State, 660 So. 2d 1152, 1156 (Fla. 2d DCA 1995),
citing Kertell v, State, 649 So. 2d 892, 893 (Fla. 2d DCA

1995) (giting Lloyd v, State, 524 So. 2d 396 (Fla. 1988)). The

| ower court should have determined whether M. Ward was conpetent
to testify. The lower court's failure to do so constitutes
fundamental error. Appellate counsel was ineffective for failing
to raise this claim Habeas relief is proper.
CLAIM |V

APPELLATE COUNSEL FAILED TO RAISE ON DI RECT

APPEAL THE PREJUDI Cl AL ERROR CAUSED BY THE

ADM SSI ON OF | NFLAMVATORY PHOTOGRAPHS THAT

VI OLATED MR RUTHERFORD S FIFTH, EIGHTH AND

FOURTEENTH AMENDVENT RI GHTS.

At the penalty phase of Mr. Rutherford' s trial the State
introduced two bloody photographs taken at the norgue of the
victims face and the back of her head (R 785-787). The
introduction and use of these photographs was designed solely to
inflame the jurors' enotions. The court admtted the photographs
over defense counsel's objections (R 786-787), yet appellate
counsel failed to raise this issue on direct appeal.

Santa Rosa Sheriff's Oficer Charles Sloan published the two
phot ographs highlighting the bruises on the victin's nouth and
the wounds on the back of her head (R 786).
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As defense counsel pointed out in his objection to the
adm ssion of the photographs, there has already been extensive
testimony regarding the victimis injuries at the guilt-innocence
phase (R 786). Phot ographs of the victim were submtted at that
phase as well (R. 505-505).

The photographs admtted at the penalty phase were gory,
conmpel l'ing defense counsel to describe them as "franed in blood"
(R 786). The photograph of the victims muth shows a closeup
of the victims face as she is lying on an autopsy table, with a
person prying open her nouth in an unnatural position and with a
pool of blood surrounding her head. The photograph of the back
of the victims head is also a closeup while she is lying on the
autopsy table and also shows a pool of blood surrounding her
head. There was no legitimate purpose in submtting these
pictures to the jury. The only purpose was to inflanme and enrage
t hem Neverthel ess, the prosecutor was permtted to introduce
these highly prejudicial photographs.

In addition to the photographs submtted during the penalty
phase, the State introduced two photos of the victims body at
the guilt phase of the trial (R 504-505). These photos showed
essentially the sane scene; the second did not add anything of an
evidentiary nature to the proceedings (rR. 504).

Al though at the guilt phase defense counsel objected to the
adm ssion of the photos as cumulative, they were received into

evidence and the issue was not raised on direct appeal.
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Once again, there was no reason for the submi ssion of these
phot os.

Phot ographs should be excluded when the risk of prejudice
outwei ghs relevancy. Alford v. State, 307 So. 2d 433, 441-42
(Fla. 1975), cert. denied, 428 US. 912 (1976). Photographs

should also be excluded when they are repetitious or

"duplicates". Id., see also Adams v. State, 412 So. 2d 850 (Fla.

1982) (excluding two photographs based on trial court's
determination that photos were "duplicates").
Florida law is clear that "[plhotographs should be received

in evidence with great caution.™ Thomas v. State, 59 So. 2d 517

(1952). Although relevancy is a key to admssibility of such

phot ographs under Adanms, limts must be placed on "adm ssion of

phot ographs which prove, or show, nothing nmore, than a gory

scene." Thomas, 59 So. 24 at 517.

In M. Rutherford's case, the two photographs admtted at
the penalty phase were in no way relevant to the issues involved
at that stage of the proceedings. Neither the location nor
appearance of injuries on a body are relevant to any statutory
aggravating circumstance. The photographs were irrelevant and
highly prejudicial.

Wi le relevancy is the key to admssibility of photographs,
this Court has indicated that courts must also consider the
shocking nature of the photos and whether jurors are thereby
distracted from fair factfinding. Czubak v. State, 570 So. 2d
925, 928 (1990)
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The state's use of the photographs distorted the actual
evidence against M. Rutherford at the guilt phase and unfairly
skewed the weight of aggravating circunstances against him at the
penalty phase. Appellate counsel failed to raise this issue
despite their being proper objections by trial counsel. Habeas
relief is proper.

CLAIM V
THE TRIAL COURT'S FAILURE TO ASSURE MR
RUTHERFORD S PRESENCE DURI NG CRITI CAL STAGES
OF H'S CAPI TAL PROCEEDI NGS, AND THE PREJUDI CE
RESULTI NG THEREFROM VI OLATED THE FIFTH,
SI XTH, EIGHTH, AND FOURTEENTH AMENDMENTS TO
THE UNI TED STATES CONSTI TUTI ON. APPELLATE
COUNSEL WAS | NEFFECTIVE FOR FAILING TO RAISE
TH' S | SSUE.

A crimnal defendant's Sixth and Fourteenth Amendnent right
to be present at all critical stages of the proceedi ngs against
himis a settled question. gsee, e.qg., Francis v. State, 413 So.

2d 493 (Fla. 1982): Illinois v. Allen, 397 US. 337, 338 (1970);

Hopt V. Uah, 110 U S. 574, 579 (1884); Diaz v. United States,
223 U.S. 442 (1912); Proffitt v. \Winwight, 685 F.2d 1227 (1lth

Gr. 1982) ; see also Fla. R Cim p. 3.180. The standard
announced in Hall v. Wainwisht, 805 r.2d 945, 947 (11th Cir.

1986), is that "[wlhere there is any reasonable possibility of

prejudice from the defendant's absence at any stage of the

proceedings, a conviction cannot stand. Estes v. United States,

335 F.2d 609, 618 (5th Gr. 1964), cert. denied, 379 U S 964

(1965) ; Proffitt, 685 F.2d at 1260."
M. Rutherford was involuntarily absent from a critical
stage of the proceedings which resulted in his conviction and
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sentence of death. M. Rutherford never validly waived his right
to be present. However, during his involuntary absence,
inmportant matters were attended to, discussed and resolved. In
fact, contrary to the Fifth, Sixth, Ei ghth, and Fourteenth
Anendments, M. Rutherford was not present at the penalty phase
charge conference where his attorneys and the prosecutors argued
the jury instructions before Judge Wells (r. 894) ,

The denial of M. Rutherford's right to be present violates
the Sixth, Eighth and Fourteenth Anendnents to the United States
Consti tution. This issue constitutes fundamental error.
Therefore, appellate counsel's failure to raise this issue on
direct appeal, even in the absence of an objection by trial
counsel, constitutes deficient performance which prejudiced M.
Rut herford. Habeas relief is warranted.

CLAIM VI
APPELLATE COUNSEL FAILED TO RAISE ON DI RECT
APPEAL THAT MR RUTHERFORD WAS DENI ED THE
EFFECTI VE ASSI STANCE OF TRIAL COUNSEL BECAUSE
H S ATTORNEYS REVEALED CONFI DENCES TO THE
TRIAL COURT, VIOLATING THEIR DUTY OF LOYALTY
TO THEIR CLI ENT AND OPERATI NG UNDER A
FUNDAMENTAL CONFLICT OF INTEREST, IN
VIOLATION OF THE SI XTH, EIGHTH AND FOURTEENTH
AVENDMENTS.

Wile the penalty phase jury was deliberating, the trial
court questioned M. Rutherford regarding his satisfaction wth
the representation his attorneys had provided. Def ense counsel
did not object to this procedure and took the opportunity to
reveal confidential information to the trial court. As a result

of counsel's actions, M. Rutherford was deprived of the
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effective assistance of counsel, in violation of the Sixth,
Ei ghth, and Fourteenth Anendnents.

Def ense counsel revealed confidential and privileged
information to the court:

THE COURT: (kay, the purposes of this
convening of the Court at this monent, is,
M. Rutherford, for the Court to ask you, in
view of the fact that your counsel are court
appoi nted public defenders, do you have any
conpl aint about the representation you have
received by Mr. Contarek and M. Treacy in
this trial and prior to this trial?

THE DEFENDANT: | aint’ got no
conplaints against them but | have the State
Attorney.

THE COURT: Al right. \Well, we're
really not concerned at this point about the
State Attorney. Because, you understand he
doesn't represent you, he represents a
different point of view from yours. You
understand that, don't you?

THE DEFENDANT:  Yes, sir.

THE COURT:  Ckay. Have you had an
opportunity to adequately discuss the defense
of your case with these attorneys?

b THE DEFENDANT: Well, | have a little
It.

THE COURT: A little bit? They had the
benefit of the prior public defender's work,
didn't they?

THE DEFENDANT: | had my own | awyer.

THE COURT: kay. They had the benefit
of his work, didn't they?

THE DEFENDANT: | think some of it.
THE COURT:  You don't know?
THE DEFENDANT: | don't think they had
all of it.
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THE COURT: Isn't that true, M.
Gont ar ek?

MR, GONTAREK:  Judge, | wasable to
review and | had transcripts of the previous
trial in which a mstrial was granted in and
the deposition taken and | thoroughly
reviewed all of those papers and had
di scussed the case with M. Rutherford.

THE COURT: You understand that to be
true, don't you, M. Rutherford?

THE DEFENDANT:  What ?

THE COURT: That he had all the
depositions that --

MR SPENCER:  Your Honor, everything
that was in the prior trial was in this trial
or, everything that was in this trial was
in this trial -- or, everything that was in
this trial was in the prior trial, wth the
exception of the testinony of Jan Johnson.
That was all transcribed, at the order of the

Court, and the defense was furnished a copy
of the trial in its entirety.

THE COURT: You understand that to be
t he case?

THE DEFENDANT: There's a bunch of them
that didn't testify in this trial that
testified last tine.

THE COURT: Ckay.

THE DEFENDANT: There was a bunch of
other State witnesses called at ny |ast
trial. And the State Attorney did not call
themat this trial.

THE COURT: Ckay. And you didn't call -
- Dd you ask your attorney to call then®

THE DEFENDANT: No, sir, | figured they
was gonna have them there.

THE COURT:  (kay. Do you have any
specific conplaints you want to register with
the Court about the treatment you've received
by your attorneys or any other officer of

26




this Court, except M. Spencer? I don't want
to get into that.

THE DEFENDANT: No. He's a crook and |
know it.

THE COURT:  (kxay. ' m not tal king about
him now |'m talking about anybody but him
W might get on to himin a little bit. But
let's think about these other |awers.

THE DEFENDANT:  These two right here
have done a good job. As far as what they've
done, they done a good job.

THE COURT:  (kay. Do you gentlemen have
anything you want to put on the record wth
regard to this case, or any questions that |
haven't asked the defendant?

MR, TREACY: No, sir, | know of nothing.

MR, GONTAREK: I would like it to be
known, Judge, that I did inform the defendant
of the possibility of if he did enter a plea
in this case that he would receive, in ny
opinion, a life sentence from Your Honor and
a recomendation of a life sentence from the
State Attorney's Ofice, John Spencer,

t hrough discussions | had with him

THE COURT: Was that nessage related to
you| that it would be possible for you to
negotiate a plea of gquilty in exchange for a
life sentence?

THE DEFENDANT: I ain't pleading guilty
to nothing | didn't do.

THE COURT: No, sir, that's not the
questi on.

THE DEFENDANT: Yes, sir, he told ne
t hat .

THE COURT: And you made the decision to
reject that offer.

THE DEFENDANT:  That’s ri ght.
THE COURT:  Ckay.

27




MR, GONTAREK: | prepared a statenent to
that effect, Judge, for M. Rutherford to
sign and he would not sign it and | had our
investigator in our office, M. Bill Gaham
prepare an affidavit, as a wtness, that |
did inform him of this option.

. THE COURT: GCkay. Do you agree that he
did make that negotiation, passed that onto
you?

THE DEFENDANT:  Yes, sir.

(R. 727-31) (enphasis added).

The information revealed by defense counsel during this
colloquy was privileged and should not have been disclosed to the
trial judge before he sentenced M. Rutherford. M. Rutherford
was deprived his right to counsel because he revealed a client
confidence creating a conflict of interest and "breachling] the
duty of loyalty, perhaps the npbst basic of counsel's duties."”

Strickland, 466 U S. at 656. In fact, M. GContarek appeared to

have prepared affidavits specifically for the purpose of
protecting himself before the court, M. GContarek unreasonably
put hinself in the position of allowng confidential information

to be revealed to the ultimte sentencer. See Dousl as v.

Wainwight, 714 F.2d4 1532 (11th Cir. 1983), vacated and renmanded,
468 U.S. 1206 (1984), adhered to on renmand, 739 F.2d 531 (1984).

The sentencing judge was provided information which was
outside the evidence adduced at trial and it is obvious that he
considered this information in his sentencing order. M.
Gontarek volunteered to the court that M. Rutherford rejected a

plea offer which could have resulted in a life sentence. This
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adm ssion infected the trial court’s sentencing determ nation.
In the sentencing order, the court said:
Wi le the Court cannot use the attitude
of the defendant and his lack of renorse for
this crime as an aggravating circunmstance,
the Court does find that the defendant's [|ack
of renorse adds weight to the Court's
determnation that the crine was especially
heinous, atrocious and cruel.
(Supp. R 4).
Since no other information before the court indicated that
M. Rutherford lacked renorse, the court's statenent about his
purported lack of renorse could only have come from defense
counsel regarding the rejection of a plea.
Sentencing procedures in capital cases nust ensure
“heightened reliability in the determnation that death is the

appropriate punishnment," Woodson v. North Carolina, 428 US. 280,

305 (1976), in order to prevent the m"unacceptable risk that 'the

death penalty may be neted out arbitrarily or capriciously' or

rn

through "whim or m stake. Caldwell v. Mssississi, 472 US.

320 (1985) (O Connor, J., concurring),

Def ense counsel were operating under an actual conflict of
interest. Counsel were representing thenselves by defending
thenselves and their actions to the court to cover themselves if
the case cane back in a postconviction proceeding. Wth a
conflict between preserving counsel's reputation or defending M.
Rutherford the right to the effective assistance of counsel is

nonexi st ent .
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This actual conflict of interest adversely affected their
representation of M. Rutherford by having the trial court
consider factors outside the evidence adduced at trial. gee
Cuyler v. Sullivan, 446 U.S. 335, 348-50 (1980); see also United
States V. Cronic, 466 U S. 648, 659-61 (1984); Gshorn v.

Shillinger, 861 F.2d 612, 625-26 (10th Cr. 1988) . In such
circumstances, “when the advocate's conflicting obligations have
effectively sealed his lips on crucial nmatters," » [tlhe nere
physical presence of an attorney does not fulfill the Sixth

Amendnent guarantee." Holloway v. Arkansas. 435 U S. 475, 490
(1978)

Wen "a conflict of interest actually affect([s] the adequacy
of his representation,” M. Rutherford "need not denonstrate
prejudice in order to obtain relief." Cuvler, 446 U.S. at 349-
50.

Prejudice is presuned because a prejudice inquiry would
require "unguided speculation.” Holloway, 435 U.S. at 491
This is so because "the evil . . . is in what the advocate finds
hinself conpelled to refrain from doing." Id4. at 490 (enphasis
inoriginal) . Even though no showing of prejudice is required,
the record establishes that M. Rutherford was prejudiced by his
attorneys' conflict of interest. Defense counsel actively placed
their interests above M. Rutherford' s by informng the judge
that M. Rutherford had rejected a |life sentence.

This case is simlar to Douglas v. VWainwisht, 714 F.2d4

1532 (11th Gr. 1983), vacated and remanded, 468 U.S. 1206
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(1984), adhered to on renmand, 739 F,2d 531 (1984), cert. denied,

469 U.S. 1207 (1985). There, defense counsel informed the
sentencing judge that he had no mtigating evidence to present,
that there was no mitigating evidence, and that his client should
not testify because he had "not been a good boy." 714 F.2d at
1557. The Eleventh Circuit granted relief in Douglag as to
sentencing, reasoning:

Even if we assune for these purposes
that there was no mtigating evidence that
could have been produced, a vital difference
exi sts between not producing any mtigating
evi dence and enphasizing to the ultimte
sentencer that the defendant is a bad person
or that there isg no mtigating evidence.

This situation can be anal ogized to one where
i nstead of si n‘PIy not putting a defendant
with a crimnal record on the stand, defense
counsel in closing argunent says: "You may
have noticed the defendant did not testify in
his own behalf. That is because he has a
significant prior record of convictions and
we did not want the prosecutor to
cross-examne him about them." Simlarly,
the instant case is analogous to one where
the state presents its evidence, the defense
presents none, but, rather than naintaining
silence or arguing to the jury about
reasonabl e doubt, defense counsel states:
"You may have noticed we did not present any
evidence for the defense. That was because |
couldn't find any.n®

Id. at 1557 (enphasis added)

It is noteworthy that in Douglas there was no express
reliance on the information disclosed by defense counsel;
nevertheless, the Eleventh Crcuit granted relief, holding: "The
most egregi ous exanples of ineffectiveness do not always arise
because of what counsel did not do, but from what he did do -- or
say." 714 F.2d at 1557 (enphasis in original) . Here, counsel
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"did not nerely neglect to present available mtigating
evidence. He namde [statenents to the sentencer] that Cdidl nore

harm than good." Kinag v. Strickland, 714 F.2d 1481, 1491 (1lth

Cr. 1983), vacated and remanded, 104 S. C. 3575, adhered to on
remand, 748 F.2d 1462 (11th Cr. 1984), cert. denied, 471 U S
1016 (1985).

Because of defense counsel's ineffectiveness and conflict of
interest, the sentencing judge was provided information which
could only serve to divert his attention from permssible
sentencing considerations. That this information had an inpact
on the court is clear from the court's sentencing order. Here,
the "risk" that the death sentence was inposed on the basis of
irrelevant, inpermssible, and unreliable considerations
actual i zed.

Appel late counsel failed to raise this fundanental error.
Habeas relief is proper.

CLAIM VI
APPELLATE COUNSEL | NEFFECTI VELY FAILED TO
RAI SE ANY | SSUE REGARDI NG THE TRI AL COURT' S
| MPROPER HANDLI NG OF THE JURY'S REQUEST TO
HAVE CERTAIN TESTI MONY READ BACK.

During its deliberations, the jury requested that the
testimony of M. Rutherford and M. Perritt, Jr. be read back to
them (R. 779). The court told the jury to use [their] individual
and collective recollection of what the testinmony was" (R 778).
The court never informed M. Rutherford that he had the right to
object to this answer and had the right to require that the

testinony be read back. Fla, R. Gim P. 3.410.
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The testinmony of M. Rutherford and M. Perritt, Jr. was
extrenely critical to M. Rutherford s defense. M. Perritt
testified that on the day of the crine, M. Rutherford told him
that he had killed the victim and asked if M. Perritt, Jr. would
hold the noney he received (R. 449).

M. Rutherford' s testimony was also crucial because he
professed his innocence throughout his testinmny and accounted
for his activities on the day of the crine (rR. 406-463).

The court did not inform M. Rutherford that the rules of
crimnal procedure allowed reading back the testimony, Fla. R
Cim p. 3.410. The court’s action violated Rule 3.410 and due
process. Appellate counsel was ineffective in failing to raise

this clear error on appeal. Habeas relief is proper.

CLAIM VI

TH'S COURT MJUST REVISIT THE | SSUE OF WHETHER
THE | NTENSE SECURI TY MEASURES | MPLEMENTED
DURING MR RUTHERFORD' S TRIAL IN THE JURY'S
PRESENCE DI LUTED THE STATE' S BURDEN TO PROVE
DEATH WAS THE APPROPRI ATE PENALTY AND
INJECTED M SLEADI NG AND UNCONSTI TUTI ONAL
FACTORS |INTO THE PENALTY PROCEEDI NGS, |IN

VI CLATION OF THE FIFTH, SIXTH, EIGHTH, AND
FOURTEENTH AMENDMENTS TO THE UN TED STATES
CONSTI TUTI ON.

On direct appeal, M. Rutherford raised this claim and it

was rejected wthout discussion. Rut herford v. State, 545 So. 2d

at n.4. However, this Court nust address this issue because |aw
emerged during the timeframe of M. Rutherford's direct appeal
which establishes that M. Rutherford is entitled to relief on

this issue.
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The extreme security measures enployed during M.
Rutherford' s penalty phase perverted the judicial process. The
prejudice from the shackling far outweighed any possible danger
and caused an unconstitutional sentence.

Just prior to closing argunents during the penalty phase of
the trial, the trial judge ordered that M. Rutherford be placed
in leg irons (R 895). As a justification the court stated:

The bailiff has expressed and the deputies in

charge of the defendant have expressed

concern about the defendant's conduct,

security, and based on his conviction for the

ultimate crine of first degree nurder and

facing a possible recomendation of death,

the court has ordered that he be placed in

leg irons,
(R. 895). The court overruled defense counsel's objection (Rr.
895). The extreme security neasures distorted the judicial
process and deprived M. Rutherford of a fair trial.

In Bello V. State, 547 So. 2d 914 (Fla. 1989), this Court

granted a new sentencing to a capital defendant who was shackl ed
during the penalty phase of his trial. The Court recognized that
shackling is an inherently prejudicial restraint and that the
constitutional concern centers on possible adverse effects on the
presunption of innocence. 1d. at 341. In Bello, as here,

def ense counsel objected to the shackling but the trial judge
overruled the objection. There, as here, the trial judge nerely
relied on law enforcenent's opinion. This Court held that the
defendant was entitled to a new trial because the trial judge

made no appropriate inquiry. Id.
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Appel late counsel did not amend M. Rutherford's briefs wth
the Bello case, therefore this Court did not have the benefit of
Bello when it decided this issue on direct appeal. This case
mandates that relief be given now.

CLAIM I X

MR, RUTHERFORD S JURY WEI GHED | NVALID AND
UNCONSTI TUTI ONALLY VAGUE AGGRAVATI NG

Cl RCUMSTANCES, IN VIOQLATION OF HS RIGAT TO
AN | NDI VI DUALI ZED AND RELI ABLE SENTENCI NG
PROCEEDI NG AS GUARANTEED BY THE EI GHTH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON. APPELLATE COUNSEL WAS

| NEFFECTI VE FOR FAILING TO RAISE TH S | SSUE.

In its opinion affirmng the circuit court's denial of
postconviction relief, this Court held that, as a matter of |aw,
this claim was procedurally barred because it could have been

raised on direct appeal. Rutherford Il, 727 So. 24 at n. 2, 219.

Appel l ate counsel was ineffective in failing to raise this claim
on direct appeal.

M. Rutherford's death sentence resulted from nmultiple
errors in the instructions to his jury concerning the proper
Ei ghth Amendnent weighing of aggravating and mtigating
ci rcumnst ances. That there was fundanental constitutional error
in the instructions to the jury is a matter which is now not open

to debate, Espinosa v. Florida, 112 S. . 2926, 120 L.Ed.2d 854

(1992) . Nor is there any question that in an appropriate case,
those errors require that a new sentencing proceeding be

conducted. Janes v. State, 615 So. 2d 668 (Fla. 1993). In

James, this Court held that Espinosa nust be retroactively

applied to cases where the Essinosa error was preserved at trial
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and raised on direct appeal. Had appellate counsel raised

Id.
this claimon direct appeal, M. Rutherford would have been
entitled to relief. Appellate counsel was ineffective for
failing to raise this claim

A "1 NVALI D' AGCRAVATI NG Cl RCUMSTANCES WERE PRESENTED TO
MR RUTHERFORD S JURY.

M. Rutherford's jury was never properly instructed on
aggravating factors. The court sinply read the list of
aggravating factors from the statute (R. 920-921).

The United States Supreme Court has set standards governing
the function of aggravating circumstances:

[S]tatutory aggravating circunmstances play a
constitutional ly necessary function at the
stage of legislative definition: they
circumscribe the class of persons eligible
for the death penalty,

Zant V. Stephens, 103 S. . 2733, 2743 (1983). The Court went

on to state that: "An aggravating circunstance nust genuinely
narrow the class of persons eligible for the death penalty". Id.
at 2742-2743.

What occurred in M. Rutherford' s trial was precisely what
the Eighth Anendment was found to prohibit in Mynard v.
Cartwisht, 108 §, Ct. 1853 (1988), the year before M.

Rutherford's capital trial. The result here should be the sane:

Caims of vagueness directed at aggravating
circumstances defined in capital punishment
statutes are analyzed under the Eighth
Anendment and characteristically assert that
the challenged provision fails adequately to
inform juries what they nust find to inpose
the death penalty and as a result |eaves them
and appellate courts with the kind of open-
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ended discretion which was held invalid in
Furman v. Georgia, 408 U. S 238 (1972).

Cartwight, 108 s. Ct. at 1859 (enphasis added).

In Cartwight, the Court held that "the channeling and

[imting of the sentencer's discretion in inposing the death
penalty is a fundamental constitutional requirement for
sufficiently mnimzing the risk of wholly arbitrary and

capricious action". Cartwisht, 108 s. Ct. at 1858. There nust

be a "principled way to distinguish [the] case, in which the
death penalty was inposed, from the many cases in which it was

not". Id. at 1859 (guoting CGodfrey Vv. Georgia, 446 U S. 420, 433

(1980). In M. Rutherford' s case, the jury was not instructed as
to the limting constructions placed upon any of the aggravating
ci rcunst ances.

Furthermore, in Sochor v. Florida, 112 S. Q. 2114 (1992),

the Supreme Court made clear that the Eighth Anendnent is
viol ated whenever the sentencer in a "weighing" state, |ike
Florida, considers an "invalid" aggravating circunstance. An
aggravating circumstance may be invalid either because it does
not apply as a matter of law, Sochor, 112 S. C. 2114, or because
it is so undefined that it fails to offer adequate guidance to
the sentencer. As the Court noted in Sochor, either type of
error tilts the weighing process in favor of death:
In a weighing State like Florida, there
is Eighth Amendment error when the sentencer

weights an "invalid" aggravating circunstance
in reaching the ultimte decision to inpose a

sentence. See Cenons v. Migsissippi, 494
U.S. 738, 752 (1990). Enploying an invalid

aggravating factor in the weighi ng process
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"creates the possibility ... of randomness,"
Stringer v. Black, 503 US _ , __ (1992)
(slip op. at 12), by placing a "thumb [on]
death's side of the scale," id., thus

"creat [ing] the ri sk of treat[ing] the
defendant as nore deserving of the death
penalty." Id. Even when other valid
a??ravating factors exist as well, nerely
affirmng a death sentence reached by
weighing an invalid agtgravati ng factor
deprives a defendant of "the individualized
treatment that would result from actual

rewei ghing of the mx of mtigating factors
and aggravating circumstances." emons, 494
U S at 752 (citing Lockett v. Chio. 438 U.S.
586 é1978} and Eddinss v. klahoma, 455 U.S.

104 (1982)); see Parker v. Dugger, 498 U.S.
, 1991) (slip op. at 11).

Sochor, 119 L.Ed.2d at 336-37.

In the instant case, the trial court instructed the jury to
consider the "especially wcked, evil, atrocious or cruel"
aggravating factor (R. 921) . The instruction given to M.
Rutherford's jury was unconstitutionally vague and encouraged the
jury to find the aggravator for inproper reasons. Although this
Court has noted that if the "especially w cked" aggravating
factor were applied to cases of this type, it would violate the
requi rement that aggravating factors genuinely narrow the class

of defendants eligible for the death penalty, see Cannadv v.

State, 620 So. 2d 165, 169 (Fla. 1993), "we nust presune,”
Espinosa, 112 S. C. at 2928, that the jury did weigh the factor
in this case. Mreover, the jury also received
unconstitutionally vague instructions on the "cold, calcul ated
and preneditated" aggravating factor, and was allowed to consider
"doubl ed" aggravating circunstances, based on identical facts.

M. Rutherford's jury weighed multiple invalid aggravating
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circunstances, as discussed below. That fact requires that his
death sentence be invalidated. Stringer v. Black, 112 S. C.
1130 (1992).

Wthout addressing the deficient instructions, this Court
upheld the trial court's findings of aggravating factors.
Espi nosa makes clear, however, that the analysis does not end
with the trial court findings concerning aggravating
circunstances, but nust extend to the jury's weighing process
al so:

Qur examnation of Florida case |aw
indicates, however, that a Florida trial
court is required to pay deference to a
jury's sentencing recommendation, in that the
trial court nust give "great weight" to the
jury's reconmmendation, whether that
recommendation be life, see Tedder v. State,
322 So. 2d 908, 910 (Fla. 1975), or death,
see Smth v. State, 515 So. 2d 182, 185 (Fla.
1987), cert. denied, 485 US. 971 (1988) ;
Gossman v. State, 525 So. 24 833, 839, n. 1
(Fla. 1988), cert. denied, 489 U S. 1071-1072
(1989). Thus, Florida has essentially split
the weighing process in tw. Initially, the
jury weighs aggravating and mtigating
circunstances, and the result of that
wei ghing process is then in turn weighed
within the trial court's process of weighing
aggravating and mtigating circunstances.

It is true that, in this case, the trial
court did not directly weigh any invalid
aggravating circunstances. But, we nust
presume that the jury did so, see MIIs v.
Maryl and, 486 U S. 367, 376-377 (1988), Iiust
as we nust further presune that the tria
court followed Florida law, cf. Walton wv.
Arizona, 497 US. 639, 653 (1990), and gave
"great weight" to the resultant
reconmendat i on. By giving "great weight" to
the jury recommendation, the trial court
indirectly weighed the invalid aggravating
factor that we nust presune the jury found.
This kind of indirect weighing of an invalid
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aggravating factor creates the same potential
forarbitrariness as the direct weighing of
an invalid aggravating factor, cf. Baldwn v.
Al abama, 472 U S. 372, 382 (1985), and the
result, therefore, was error.

Espinosa, 112 s. ct. at 2928 (enphasis added).

1. "Heinous, atrocious, or cruel" aggravating
ci rcumst ance

In State v. Dixon, 283 So. 2d 1, 9 (1973), this Court

provided the following limting construction of the "heinous,
atrocious, or cruel" aggravating circunstance:

It is our interpretation that heinous
means extrenely w cked or shockingly evil;
that atrocious neans outrageously w cked and
vile; and, that cruel means designed to
inflict ahigh degree of pain with utter
indifference to, or even enjoynment of, the
suffering of others. \Wat Is intended to be
included are those capital crimes where the
actual comm ssion of the capital felony was
acconmpani ed by such additional acts as to set
the crime apart from the norm of capital
fel onies--the conscienceless or pitiless
crime which is unnecessarily torturous to the
victim

M. Rutherford's jury was not advised of these limtations
on the "heinous, atrocious or cruel" aggravating factor. As a
result, the instructions failed to limt the jury's discretion

and violated Maynard v. Cartwisht, 108 S. . 1853 (1988).

Espinosa specifically holds that Florida's standard jury
instructions on the "especially heinous, atrocious or cruel"

aggravating factor, gee, e.g., Florida Standard Jury |nstructions

(Criminal) (1981), violate the Eighth Amendnent. As the Court

noted in Espinosa, the weighing of an aggravating circunstance

violates the Eighth Anmendment if the description of the
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circunstance "ig so vague as to leave the sentencer without

sufficient guidance for determining the presence or absence of
the factor." Espinosa, 112 g. Ct. at 2928. The Court further
noted that it previously held "instructions nore specific and

el aborate" than Florida's "heinous, atrocious, or cruel"

instruction to be wunconstitutionally vague. I4.

After concluding that, in every sense neaningful to the
Eighth Anmendment, the Florida jury sentences, the Supreme Court
had no difficulty in concluding that the provision of the Florida
"heinous, atrocious, or cruel" instruction violated the Eighth
Anendnent.  The error in Espinosa was not cured by any trial
court "independent" weighing of aggravation and mitigation, even
though in Espinosa, unlike the instant case, the trial court did
not inproperly weigh the "especially heinous"™ aggravator:

It is true that, in this case, the trial
court did not directly weigh any invalid
aggravating circunstances. But, we nust
presume that the jury did so, gee MIIs v.
Maryland, 486 U.S. 367, 376-77 (1988), just
as we must further presune that the trial
court followed Florida law, cf. Walton v.
Arizona, 497 U S 639, 653 (1990), and gave
"great weight" to the resultant
reconmendat i on. By giving "great weight" to
the jury recommendation, the trial court
indirectly weighed the invalid aggravating
factor that we nust presune the jury found.
This kind of indirect weighing of an invalid
aggravating factor creates the same potential
for arbitrariness as the direct weighing of
an invalid aggravating factor, cf. Baldwin v,
Al abama, 472 U S. 372, 382 (1985), and the
result, therefore, was error.

Espinosa, 112 S. C. at 2928 (enphasis added).
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Essinosa nekes it undeniable, therefore, that where a
Florida jury recommends death after receiving either the standard
jury instruction or any simlar instruction that suffers from the

defects identified by the Supreme Court in Godfrev, Mavnard or

Shell, the verdict is infected with E ght Anendnent error. In

such cases, the death sentence is tainted because the jury
presumably weighed an invalid aggravating factor, thus placing a
thunb on "death’s side of the scale." Stringer v, Black, 112 s,
ct. 113, 133 (1992).

In the instant case, the court gave the standard jury
instruction, over the defense's objection, on the "especially
hei nous” aggravating circunstance (R. 921).

Prior to M. Rutherford's retrial, trial counsel filed a
motion to vacate the death penalty (R 136-137), partially based
on the grounds that the "especially heinous" and "cold,
cal cul ated" aggravating circunmstances were unduly vague (R. 136-
137). The court denied the notion. In addition, during the
charge conference, trial counsel again objected to the "heinous,
atrocious and cruel" aggravating circunstance (R. 894).

Accordingly, the trial court proceeded to give, over the

clearly preserved objection of M. Rutherford, the standard jury

instruction: "Three, the crime for which the defendant is to be
sentenced was especially wcked, evil, atrocious or cruel"
(R. 921)

This instruction suffers from at least two fatal defects

under Espinosa and the United States Suprene Court's other cases
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regarding the definition of aggravating factors. Firstly, the
instruction allows the jury to find and weigh the aggravating
factor if they determne that the crime was either rwicked" or
"evil" or "atrocious" or "cruel," and then provides no
definitions of those ternms and no guidance to the jury other than
the merely "pejorative adjectives" that "describe the crime as a

whole." See Arave V. Creech, 113 S, C. 1534, 1541 (1993). As a

result, the instruction permtted the lay jury to apply the
aggravating factor to virtually any first degree murder. This is
precisely the sane defect that the Suprene Court found in the

M ssissippi jury instruction struck down in Shell v. M ssissippi,

498 U.S. 1 (1990). See id. (Marshall, J., concurring).

Secondly, and perhaps nore fundamentally, the instruction
permtted the jury to find and weigh the aggravating factor based
on anything at all that M. Rutherford did prior to the homcide
that the jury found to be "heinous" or "atrocious." This gave
the jury full, unlimted discretion to find the aggravating
factor based on any of the facts of the case. Condemmation of
such unchannel ed discretion is the very heart of the holding in
Espi nosa.

In Espinosa, the Court held that where an inproper
instruction is given, it may be presumed that the jury weighed
the invalid aggravating factor. 112 S. &, at 2928. In the
instant case, in addition to this presunption, we can be
virtually certain that the jury weighed the factor inproperly.

In closing argument, the prosecutor seized on the facts preceding
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the homcide -- which the instruction allowed the jury to
consider -- in arguing vehenently that the aggravating factor
applied and that M. Rutherford should be put to death.

The prosecutor then began his argument concerning the
"“especially w cked" aggravating, relying specifically on the
instruction given by the court:

¢ Consider the cruel and atrocious aspect
or 1t. .

Also consider the testinony of M.
Elkins and Ms. Devon (phonetic) that said
that she, that she was afraid of this man,
that she didn't want anything to do with him
Also consider the testinony of M. Attaway.
And his Honor will instruct you, under the
| aw, that you can consider not only the
aggravating factors and mtigating factors in
the penalty phase, but what you heard all
week, you can also consider that, those
factors also

You can consider the other testinony.
Harol d Attaway said "1 heard her say, 'Take
the doors and forget about the money.’" And
that's consistent with Ms. Elkins and M.
Devon, that she was afraid of the man, she
didn't want anything to do with him she
wanted him out of her life, out of her house,
not around. She was afraid of he was over
there casing the house, as she said. -
So consider those factors, and consider the
fact that the house was |ocked up, and that
when she knew he was comng over there she
wanted this man there with her, or to be on
call, the neighbor.

(R. 900-903).

Alnost any juror, hearing this recitation of facts by the
prosecutor, in light of the instruction given by the court, would
find that the nurder was "especially wicked." There can be no

question that the trial court's erroneous instruction and the
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prosecutor's argument urged the jury to apply an invalid
aggravating factor, and it nust be presumed that they did so.
The constitutional error is apparent.

2. "Cold, calculated and preneditated" aggravating
ci rcunst ance

As with the "wicked, evil, atrocious, or cruel" aggravating
circumstance, M. Rutherford objected to the vagueness of the
"cold, calculated, and preneditated" aggravating factor (R 146-
147) . Once again, the court gave the standard jury instruction:
"Four, the crinme for which the defendant is to be sentenced was
committed in a cold, calculated and preneditated manner without
any pretense of noral or legal 4justification" (R 921). Trial
counsel filed a two pre-trial notions to strike this aggravator
(R 145, 146-147). The basis for one of those motions was the
vagueness of the instruction (R 146-147).

Like the instruction on the "especially w cked" aggravating
factor, this instruction set the jury free to rely on virtually
any of the facts of the case in finding the aggravating factor,
and failed to convey to the jury the limting construction placed
on the aggravator by this Court. In the absence of a limting
construction, the nvcold, calculated" aggravating factor is
unconstitutionally vague and fails to narrow the class of

defendants eligible for the death penalty, gee Arave V. Creech,

113 S. . at 1542, because it conveys to the jury the notion
that sinple prenmeditation is sufficient for the aggravating

factor to apply. An aggravating factor that would apply to every
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first degree nurder would violate the Eighth Amendment. 1d.;
Cannadv_v. State, 620 So. 24 at 169.

This Court has discussed the "cold cal cul ated" aggravating
factor on nunerous occasions. See, e.q., McCray v. State, 416
So. 2d 804, 807 (Fla. 1982); Conbs v. State, 403 So. 2d 418 (Fla.

1981). This Court has further defined "cold, calculated, and
premeditated” to require proof of "heightened preneditation":

W also find that the murder was not
cold, calculated and preneditated, because
the state has failed to prove beyond a
reasonabl e doubt that Rogers' actions were
acconplished in a "calculated" manner. In
reaching this conclusion, we note that our
obligation in interpreting statutory |anguage
such as that used in the capital sentencing
statute, is to give ordinary words their
plain and ordinary neaning. See Tatzel v.
State, 356 So. 2d 787, 789 (Fla. 1978).
Webster's Third International Dictionary at
315 (1981) defines the word "calculate" as
" [t]o plan the nature of beforehand; think
out , .., to design, prepare or adapt by
forethought or careful plan.® There Is an
utter absence of any evidence that Rogers in
this case had a careful plan or prearranged
design to kill anyone during the robbery.
Wiile there is anple evidence to support
sinple premeditation, we nust conclude that
there is insufficient evidence to support the
hei ghtened preneditation described in the
statute, which nmust bear the indicia of
"calculation."

Rogers V. State, 511 So. 2d 526, 533 (Fla. 1987) ., This Court's

subsequent decisions have plainly recognized that cold,
calculated and preneditated requires proof Dbeyond a reasonable

doubt of a "careful plan or prearranged design." Mtchell v.

State, 527 So. 2d 179, 182 (Fla. 1988) ("the cold, calculated and

premeditated factor [ ] requirles] a careful plan or prearranged
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design,") . This Court requires trial courts to apply these
limting constructions and consistently rejects this aggravator

when these limtations are not met. gee, e.q., GCore v. State,

599 So. 24 978, 986-7 (Fla. 1992); Jackson v. State, 599 So. 2d
103, 109 (Fla. 1992); Geen v, State, 583 So. 2d 647, 652-3 (Fla.
1991) ; Sochor v. State, 580 So. 2d 595, 604 (Fla. 1991); Holton
v. State, 573 So. 2d 284, 292 (Fla. 1990); Bates v. State, 465
so. 2d 490, 493 (Fla. 1985) .

Al though this Court has attenpted to require nore for this
aggravating circunstance than sinple preneditation, the jury was
not told that in M. Rutherford s case. Instead, the jury was
given a confusing instruction that left them free to find the
aggravating circumstance on the basis of a host of factors other
than the required heightened preneditation,

Espinosa, and Sochor now nake clear that the instruction to
the jury was Eighth Amendment error. In _Sochor, the Suprene
Court held that this Court's striking of the rcold, calcul ated
and preneditated" aggravating factor neant that E ghth Amendnent
error had occurred. The aggravating factor was "invalid in the
sense that the Supreme Court of Florida had found [it] to be
unsupported by the evidence . . . It follows that Eighth
Anendment error did occur when the trial judge weighed the

coldness factor in the instant case." Sochor, 119 L.Ed.2d at
341." Failure to provide a limting instruction concerning the
! In Sochor, the court struck the "cold, calculated and

preneditated" aggravating factor because the evidence did not
(continued...)
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aggravating circunstance likewse renders it invalid. [Essinosa;

Hodges v. Florida, 113 S. ct. 33, 121 1.Ed.2d 6 (1992) (remanding

in light of Essinosa a case raising the constitutionality of the

"cold, calculated" jury instruction; ¢f. Hodges v. State, 619 So.

2d 272 (1993) (refusing to address the issue on procedural
grounds).

M. Rutherford's jury was not instructed about these
limtations and presumably found this aggravator present.
Espinosa, 112 S. C. at 2928. Under these circunstances, the
erroneous instruction tainted the jury's recomendation, and in
turn the judge's death sentence, wth Eighth Amendnent error.
Id.

B. THE EI GATH AMENDMENT ERROR WHI CH | NFECTED THE JURY'’S

VEEI GHI NG PROCESS IS NOTI' HARMLESS BEYOND A REASONABLE
DOUBT.

The effect of jury weighing of an invalid aggravating factor
on the resulting death sentence has been discussed by the United
States Supreme Court in a number of cases, notably Espinosa and

Stringer v. Black, 112 S. C. 1130 (1992). In Stringer, the

Court held that relying on such an aggravating factor,
particularly in a weighing state, invalidates the death sentence;

Al t hough our precedents do not require the
use of aggravating factors, they have not
permtted a state in which aggravating
factors are decisive to use factors of vague

1{..,.continued) o

satisfy the linmting construction requiring "heightened"

prenmedi tation. Sochor v. State, 580 So. 2d 595, 603 (Fia. 1991).
Although the trial court found this aggravator and this Court
upheld it, M. Rutherford does not concede that the aggravator
applies to his case.
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or inprecise content. A vague aggravating
factor enployed for the purpose of
determning whether a defendant is eligible
for the death penalty fails to channel the
sentencer's discretion. A vague aggravating
factor used in the weighing process Is in a
sense worse, for it creates the riskthat the
jury will treat the defendant as more
deserving of the death penalty than he m ght
otherwi se be by relying on the existence of
an illusory circumstance. Because the use of
a vague aggravating factor in the weighing
process creates the possibility not only of
randormess but also of bias in favor of the
death penalty, we cautioned in Zant that
there might be a requirenent that when the
wei ghing process has been infected with a
vague factor the death sentence nust be

i nval i dat ed.

Id. at 1139 (enphasis added) .

Consideration of an invalid aggravating factor distorts the
entire wWei ghing process, adding inproper weight to death's side
of the scales and depriving the defendant of the right to an
i ndividualized sentence:

[Wlhen the sentencing body is told to weigh

an invalid factor in its decision, a

reviewing court may not assune it would have

made no difference if the thunmb had been

renoved from death's side of the scale.
Id. at 1137. The jury's "weighing process" in M. Rutherford's
case was "skewed" in the same way that the process was skewed by
the invalid aggravator in Espinosa.

This Court did not conduct any review of the effect of the
error in the instructions to M. Rutherford's jury on the
"w cked, evil, atrocious, or cruel, v or vrecold, calculated and

prenedi tated". M. Rutherford s jury was presented wth

aggravating factors that were invalid under Espinosa. The State
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argued with equal furor that these aggravating factors were
applicable and justified a sentence of death. Any one of the
errors standing alone requires a resentencing in this case before
a new jury.

The instructional errors in this case were simlar, but even
more prejudicial to M. Rutherford, than the error that this
Court held required reversal in Janmes, 615 So. 2d at 668. On
direct appeal, this Court struck the "especially heinous"
aggravating factor, leaving four valid aggravating factors and no

mtigating factors. Janmes v. State, 453 So. 24 786, 792 (Fla.

1984), cert. denied, 469 U S 1098 (1984). The court determ ned

that the trial court's error in finding the aggravating factor

was harnl ess. James 453 so. 2d at 792. However, on

postconviction appeal, when the court considered the effect of
the Espinosa error in instructing James' jury on the invalid
aggravating factor, it could not say that the error was harniess:

| n closinq argument the state attorney
argued forcefully that the murder was

hei nous, atrocious or cruel. On appeal, on
the other hand, we held that the facts did
not support finding that aggravator.  Janes,
453 so. 2d at 792. Striking that aggravator
left four valid ones to be weighed against no
mtigators, and we believe that the trial
court's consideration of the invalid
aggravator was harmess error. W cannot say
beyond a reasonable doubt, however, that the
invalid instruction or that its
recomrendati on would have been the same if
the requested expanded instruction had been
given.

Janes, 615 So. 2d at 669 (enphasis added),
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Moreover, five (5) jurors voted for life even after having
been instructed to weigh the invalid aggravating factor (R. 156) ,
Thus, since the error was not harmess in Janes, the error cannot
be harm ess here. \Wen the effect of the additional
unconstitutional instructions on the "cold, calculated" is
considered as well, there can be no question that the multiple
jury instruction errors prejudiced M. Rutherford.

M. Rutherford's jury voted for death by the narrow margin
of seven (7) to five (5). Had just one nore juror found the
scales tipped in favor of mitigation, M. Rutherford would have
been sentenced to life -- not death. This Court cannot assume
that the sentence would have been death if "the thumb" of an
invalid aggravating circunstance -- not to mention one other
finger -- "was renoved from death's side of the scale."

Stringer, 112 g. &. at 1137. This Court cannot find "beyond a
reasonabl e doubt that the error conplained of did not contribute

to the verdict obtained." Chapman v. California, 386 US. 18, 24

(1967). Habeas relief is warranted,
CLAIM X

MR RUTHERFORD S SENTENCE OF DEATH VI OLATES
THE FIFTH, SIXTH, ElIGHTH AND FOURTEENTH
AMENDMVENTS BECAUSE THE PENALTY PHASE JURY

I NSTRUCTI ONS SHI FTED THE BURDEN TO MR
RUTHERFORD TO PROVE THAT DEATH WAS

| NAPPROPRI ATE AND BECAUSE THE SENTENCI NG
JUDGE H MSELF EMPLOYED | MPROPER STANDARDS | N
SENTENCI NG MR, RUTHERFORD TO DEATH.

In its opinion affirmng the M. Rutherford s conviction and
sentence of death, this Court rejected M. Rutherford s claim

finding that it was procedurally barred. Rutherford Il., 727 So.
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2d at n. 2, 219. Appellate counsel was ineffective in failing to
raise this claim on direct appeal.

Prosecutorial argunent and judicial instructions at M.
Rutherford' s capital penalty phase required that the jury inpose
death unless mtigation was not only produced by M. Rutherford,
but also unless Ms. Rutherford proved that the mtigation he
provi ded outweighed and overcane the prosecution's aggravation.
The trial court then enployed the sane standard in sentencing M.
Rutherford to death. This standard obviously shifted the burden
to M. Rutherford to establish that life was the appropriate
sentence and limted consideration of mtigating evidence to only
those factors proven sufficient to outweigh the evidence in
aggravation. According to this standard, the jury could not
"full [y] consider{]l" and "give effect to" mtigating evidence.
Penrv, 109 S. C. at 2951. This burden-shifting standard thus
“interfered with the consideration of nitigating evidence."

Bovde v. California, 110 S. . 1190, 1196 (1990). Since

"[s]ltates cannot |imt the sentencer's consideration of any
relevant circunmstance that could cause it to decline to inpose

the [death] penalty," McCleskey v. Kenp, 481 U S. 279, 306

(1987), the argument and instructions provided to M.

Rutherford's sentencing jury, as well as the standard enployed by
the trial court, violated the E ghth Anendnent's "requirenent of
i ndividualized sentencing in capital cases [which] is satisfied
by allowing the jury to consider all relevant mitigating

evi dence. " Bl vstone v. Pennsylvania, 110 S. C. 1078, 1083
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(1990) . See also Lockett v. Chio, 438 U S 586 (1978); Hitchcock
V. Dugger, 481 US. 393 (1987).

As explained below, the standard which the prosecutor
argued, upon which the judge instructed M. Rutherford's jury,
and upon which the judge relied is a distinctly egregious
abrogation of Eighth Arendnent principles, qualitatively
different from the recently-established standards in Blvstone and
Bovde. In this case, M. Rutherford, the capital defendant, was
required to establish (prove) that life was the appropriate
sentence, and the jury's and judge's consideration of mtigating
evidence was limted to mtigation "sufficient to outweigh"
aggravati on.

At the penalty phase of trial, prosecutorial argunent and
judicial instructions informed M. Rutherford' s jury that death
was the appropriate sentence unless "there are mtigating
circunstances sufficient to outweigh the aggravating
circumstances" (R, 781) . Such instructions, which shift to the
defendant the burden of proving that life is the appropriate
sentence, violate the principles of Millanev v. Wlbur, 421 US.

684 (1975).

At the outset of the penalty phase, the jury was instructed
as fol | ows:

The State and defendant will present
evidence as to the nature of the crine and
the character of the defendant and you're
instructed that this evidence when considered
with the evidence that you have already heard
IS presented so that you can determ ne,
first, if sufficient aggravating
circunstances exist that justify the
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imposition of the death penalty to outweigh
the excuse ne. Second if there are
mtigating circunstances sufficient to

out wei gh the aggravating circunstances if
any.

(R. 781) (enphasis added).
The prosecutor enphasized this burden-shifting instruction
in his closing argunent:
If you find there are aggravating
factors, then you then nust decide whether
the mtigating factors outweigh the
aggravating factors so that you can recomend

life. If they do not outweigh it, then your
recommendati on should be death.

(R. 898) (enphasis added).

You nust decide whether these factors
outwei gh the aggravating factors that have
been proven.

(R 900).

Finally, in his instructions before the jury retired to
deliberate, the judge again explained that once aggravating
circunstances were found the jury was to recommrend death unless
the mitigating circunmstances outweighed the aggravating

ci rcunst ances:

However, it is your duty to follow the
law that will now be given to you by the
Court and render to the Court an advisory
sentence based upon your determnation as to
whet her sufficient aggravating circunstances
exist to justify the inmposition of the death
penalty and whether sufficient mtigating
circunstances exist to outweigh any
aggravating circunstances found to exist.

(R 920) (enphasis added).

Then, the trial court at sentencing stated:
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THE COURT: Al right. The Court has
heard the trial, heard the penalty phase,
considered the verdicts of the jury, has

considered the aggravating and mtigating
circunstances, and considered the Presentence

Investigation that | had run, and it was ny
conclusion that in this case there were four
mtigating -- excuse me, four aggravating

circunmstances present, two of which nerged, D
and F nmerged, leaving as a net of three
aggravating circunstances in this case.

From ny exam nation of the evidence |
could find only one mitigating circunstance,
that being the fact that the defendant had no
significant prior crimnal history, |eaving
as a balance of three aggravating
circunstances to one mtigating circunstance,
and it is nmy understanding of the |aw that
when that is the situation, that the |aw
dictates that the defendant shall receive the
ultimate penalty.

(R. 948) (emphasis added) |,

On the record, when | said the
aggravating circunmstances outweighed the
mtigating dictates that | am to inpose the
sentence, it does not mean that | have |ost
my discretion, but it means that to nme that
that is the sentence indicated under the |aw,
and that in this case there's no reason that
| can see to depart from that sentence.

(R. 950) (enphasis added). The court thus believed that the

exi stence of three aggravating factors and one mitigating factor

"dictated" a death sentence -- the application of a presunption
of death -- and that in such a situation, the defendant nust
provide a "reason . . . to depart from that sentence" --

requiring the defendant to shoulder the burden of establishing
that life was the appropriate sentence.
The instructions, and the standard upon which the court

based its own determnation, violated the Eighth and Fourteenth
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Anendments in three ways. Firstly, the instructions shifted the
burden of proof to M. Rutherford on the central sentencing issue
of whether he should live or die. Under Mullaney, this
unconstitutional burden-shifting violated Mr. Rutherford' s due

process and Eighth Anendment rights. See also Sandstrom wv.

Montana, 442 U.S. 510 (1979); Jackson v. Dugger, 837 F.2d 1469

(11th Gr. 1988).%2 Mreover, the application of this
unconstitutional standard at the sentencing phase violated M.
Rutherford's right to a fundamentally fair and reliable capital
sentencing determnation, i.e., one which is not infected by
arbitrary, nmisleading and/or capricious factors. Jackson.
Secondly, in being instructed that mtigating circunstances
must outwei gh aggravating circunstances before the jury could
recormend life, the jury was effectively told that once
aggravating circunstances were established, it need not consider
mtigating circunstances unless those mtigating circunstances
were sufficient to outweigh the aggravating circunmstances. (f.

MIls v. Maryland, 108 S. C. 1860 (1988); Hi tchcock v. Dugger,

107 S. &. 1821 (1987). Thus, the jury was precluded from
considering mtigating evidence, Htchcock, and from evaluating

the "totality of the circumstances"” in considering the

2 The jury instruction had the same effect as an
instruction which told the jury to "presume" death appropriate
once any aggravating factors were established. The prosecutor
argued for a presunption. For a presunption to arise the word

"presumed" need not be used. \Wen the jury is told that once.
certain predicate facts have been established, i.e., aggravating

circumstances, it must reach a particular result, i.e., death is

the appropriate sentence, a mandatory presunption has been
enpl oyed. That is what occurred here.
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appropriate penalty. State v, Dixon, 283 So. 24 1, 10 (Fla.

1973). According to the instructions, jurors would reasonably
have understood that only mtigating evidence which rose to the
| evel of r"outweighing" aggravation need be considered. W must
presume that the jury was misled by this instruction, resulting
in a death recommendation despite factors calling for life. gee

Espinosa v, Florida, 112 S. C. 2926 (1992). W nust also

presune that the trial court gave great weight to the jury's

reconmendat i on. Espi nosa; Tedder wv. State, 322 So. 2d 908, 910

(Fla. 1975). In M. Rutherford' s case the trial court did not
understand the law regarding the weighing of aggravating and
mtigating factors. Presumably, then, the court not only took
the jury's error-based recomrendation into consideration, but
also incorrectly weighed the aggravators and mtigators on his

own, doubling the inpact of this unconstitutional burden-shifting

on M. Rutherford' s sentencing. See Espinosa.

Thirdly, the process is qualitative, not quantitative. A
death sentence cannot be inposed nerely because the total nunber
of aggravating circunstances exceeds the total nunber of
mtigating ones. As this Court has stated:

It nust be enphasized that the procedure to
be followed by the trial judges and juries is
not a mere counting process of X number of
aggravating circunmstances and Y nunber of
mtigating circunstances, but rather a
reasoned judgment as to what factual
situations require the inposition of death
and which can be satisfied by life
imprisonment in light of the totality of the
ci rcunstances present.
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State v. Dixon, 283 So. 2d 1, 10. The constitutionality of the

statute depends in part upon the faithful application of this

standard. Proffitt v, Florida, 428 U S. 242 (1976) . The trial

judge did not apply this standard, and M. Rutherford' s death

sentence nmust be reversed.

At least three times, the trial judge expressed his use of a
counting process in determning the sentence to be inposed:

[I1t was my conclusion that in this case
there were four mtigating-- excuse ne, four
aggravating circunstances present, two of
which nerged, D and F nerged, leaving as a
net of three aggravating circunstances in
this case. From ny examnation of the
evidence | could find only one nmitigating
circunmstance, that being the fact that the
defendant had no significant prior crimnal
history, leaving as a balance of three
aggravating circunstances to one mtigatin
circunstance, and it is ny understanding o
the law that when that is the situation, that
the law dictates that the defendant shall
receive the ultimate penalty.

(R. 948) (enphasis added) . The judge reiterated this sane

reasoning in his witten findings of fact in support of the

sentence:

Bal ancing the aggravating factors
against the mtigating factors, the Court
determines that four of the aggravating
circumstances exist but because rdr and vfr
overlap, it leaves a net of three aggravating
factors present,

On the other hand the Court could find
only one mtigating factor present |eading
the Court to the conclusion that the
appropriate sentence in this case is the
sentence that was recomended by the trial
jury by a ngjority of seven.
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Furthernore, the judge denied a requested penalty phase jury
instruction which would have advised the jury that a counting
process was not the proper way to evaluate the aggravating and
mtigating circunstances (R. 155).

In Aranqo v. State, 411 So. 2d 172, 174 (1982), this Court

held that a capital sentencing jury nust be

told that the state nust establish the

exi stence of one or nore aggravating
circunstances before the death penalty could
be inposed. ...

[Sluch a sentence could only be given if the
state showed the aggravating circunstances
outwei ghed the mtigating circunstances.

Accord State v. Dixon, 283 So. 2d 1 (Fla. 1973) (enphasis added).

This Court has, in fact, held that shifting the burden to the
defendant to establish that the mtigating circumstances outweigh

the aggravating circunstances would conflict with the principles
of Mullaney v. Wl bur, 421 (.8, 684 (1975), as well as with

Di xon. Aranso. Thus, M. Rutherford was sentenced to death in

violation of Florida law in effect at the time of his trial and
direct appeal,

The constitutional infirmty of these instructions and
argunents is not sinply that they placed the burden of proof on
M. Rutherford -- which they did -- but also that they precluded
the jury from considering mtigating evidence unless that
evidence was "sufficient to outweigh" aggravation.  Thus,
although the jury was instructed to consider statutory and
nonstatutory mtigation, the burden-shifting instruction

essentially negated those instructions by telling the jury that
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only mtigation "sufficient to outweigh" aggravation need be
considered. The jurors' wunderstanding of the instructions would
have resulted in their failure to fully and fairly assess and
consider mitigating factors calling for a life sentence.

Lockett instructs that a capital defendant nust be allowed
to present any evidence regarding his character and background
and the circunstances of the offense which calls for a sentence
| ess than death, and Penrv mandates that a capital sentencer nust
be able to "fullly] consider[]" and "give effect to" that

evidence. See also Eddinags v. klahoma, 455 U. S. 104 (1982).

Wien a capital sentencer's view of the procedure to be followed
in determning sentence does not provide for "full consideration”
or for "giviingl effect to" mtigating evidence, the sentencing
process does not conform to the Eighth anmendnent. Penrv;

Lockett; Hitchcock:; Eddings.

This is precisely the effect resulting from the burden-
shifting instructions given here. The procedure the jury
followed did not allow for a "reasoned noral response" to the
issues at M. Rutherford' s sentencing or permt full
consideration of mtigation.

In this case, because of the burden-shifting instruction, it
is presumed that the jury understood that it was precluded from
considering life unless it found the defense presented mtigating
circunstances that outweighed the aggravating circumnstances.
Espinosa. This prevented M. Rutherford's jury from providing

M. Rutherford the "particularized consideration" the Eighth
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Anendment requires. The Eighth Anmendnent requires that capital
sentencers be able to "fully consider” and "give effect to®
evidence of mtigation. Penrv, 109 S. C. at 2951. This is
necessary in order for a capital sentencer to provide a "reasoned
moral response to the defendant's background, character, and
crime." Id. (enphasis in original) . Undeniably, the
presentation of evidence in mtigation of punishment involves the
jury's humane, nmerciful reaction to the defendant. Peek v. Kemp,
784 F.2d 1479, 1490 and n.12 (11th Gr. 1986) (en banc) (the role
of mitigation is to present "factors which point in the direction

of mercy for the defendant"); see also Tucker wv. Zant, 724 F.2d

882, 891 (11th Gr.), vacated for reh’ag in banc, 724 F.2d 898

(11th Gr. 1984), reinstated in relevant part sub nom Tucker v.

Kemp, 762 F.2d 1480, 1482 (11th G r. 1985) (in banc) .

Not permitting the jury to make a "reasoned judgment" or to
know it has discretion to recoomend |ife forecloses the very
reaction that evidence is intended to evoke, and therefore
precludes the sentencer from fully considering relevant,
adm ssible mtigating evidence, in violation of Lockett, Eddinss,
Arango and Hitchcock. See also Skipper v. South Carolina, 476
US 1 (1986).

This claim involves fundamental constitutional error which
goes to the heart of the fundamental fairness and reliability of
M. Rutherford's death sentence. Appellate counsel was
ineffective for failing to raise this issue. Habeas relief is

war r ant ed.
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CLAIM Xl

THE SENTENCI NG COURT ERRED BY FAILING TO
PROPERLY AND TIMELY I MPOSE A WRI TTEN SENTENCE
OF DEATH, IN DI RECT VICOLATION OF FLORI DA LAW
AND MR RUTHERFORD S RIGHTS TO DUE PROCESS
AND EQUAL PROTECTI ON UNDER THE EI GHTH AND
FOURTEENTH AMENDMENTS.  APPELLATE COUNSEL WAS
| NEFFECTI VE FOR FAILING TO RAISE TH S | SSUE.

In its opinion affirmng the circuit court's denial of
postconviction relief, this Court held that, as a matter of |aw,
this claim was procedurally barred because it could have been

raised on direct appeal. Rutherford Il, 727 So. 2d at n. 2, 219.

Appel | ate counsel was ineffective in failing to raise this claim
on direct appeal.

At sentencing the court stated:

THE COURT: Al right. The Court
has heard the trial , heard the penalty
phase, considered the verdicts of the jury,
has considered the aggravating and mtigating
circumstances, and considered the Presentence
Investigation that | had to run, and it was
my conclusion that in this case there were
four mitigating -- excuse ne, four
aggravating circumstances present, two of
which nerged, D and F nerged, leaving as a
net of three aggravating circunmstances in
this case.

From ny examination of the evidence |
would find only one mitigating circunstance,
that being the fact that the defendant had no
significant prior crimnal history, |eaving
as a balance of three aggravating
circunstances to one mtigating circunstance,
when that is the situation, that the |aw
dictates that the defendant shall receive the
ultimate penalty.

(R 948) (emphasis added). The court continued:
. it will be the judgnent of the Court

and the sentence of law that for the said
offense of nurder in the first degree, the

62




defendant shall be electrocuted in the
electric chair of the State of Florida.

(R. (948). Finally, the court added:
_ The record will reflect that the Court
will file witten flndl[’]?S to support this
sentence in the court file.

On the record, when I said the
aggravating circunstances outweighed the
mtigating dictates that | am to inpose the
sentence, it does not nean that | have | ost

rr?/] discretion, but it nmeans that to ne that
that is the sentence indicated under the |aw

(R. 950) (enphasis added).

Sentencing was conducted on December 9, 1986, but not until
Decenber 17, 1986, did the court enter a witten Oder wherein
facts supporting the inposition of the death penalty were found.
this was clearly not a contenporaneous, independent weighing that
the applicable statutory and constitutional standards require.

Witten findings of fact in support of a death sentence are

required. Fla. Stat. § 921.141(3); see also Van Roval V. State,

497 So. 2d 625 (Fla. 1986) . Florida law requires the sentencing
court to state in witing specific reasons for the inposition of

the death penalty. the sentencing court failed to properly state
its reasons justifying the death sentence on the record.

Gossman v. State, 525 So. 2d 833 (1988); Patterson v. State, 513

So. 2d 1257 (Fla. 1987); Van Royal v. State, 497 So. 2d 625 (F;a.

1986); State v. Dixon, 283 So. 2d 1 (Fla. 1973).
This Court's:

holding in this respect is nore than a nere
technicality. The statute itself requires
the inposition of a life sentence if the
witten findings are not made. Section
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921.141(3), Fla. Stat. (1989) . (They) have
consi stently enphasized the necessity that
the weighing of aggravating and mtigating
circunstances take place at sentencing.
Patterson v. State, 513 So. 2d 1257 (1987);
Miehl eman v. State, 503 So. 2d 310 (Fla.)
cert. denied. 484 U S. 882 (1987) . The
preparation of witten findings after the
fact runs the risk that the "sentence was not
the result of a weighing process or the
‘reasoned judgnent' of the sentencing process
t hat the statute and due process nandate."
Van Roval v, State, 497 So. 2d 625, 630 (Fla.
1987) (Ehrlich, J., concurring).

Christopher v. State, 583 So. 2d 642 (Fla. 1991).

The fundanental precept of this Court's and the United
States Suprene Court's nodern capital punishnent jurisprudence is
that the sentencer nust afford the capital defendant an
i ndi vidualized capital sentencing determnation. This Court has
therefore consistently held that the trial judge must engage in
an independent and reasoned process of weighing aggravating and
mtigating factors in determning the appropriateness of the
death penalty in a given case:

Explaining the trial judge' s serious
responsibility, we enphasized, in State v.
Di xon:

[Tlhe trial judge actually determ nes
the sentence to be inpose -- guided by, but
not bound by, the findings of the jury. To a
layman, no capital crime might appear to be
| ess that heinous, but a trial judge wth
experience in the facts of crimnality
possesses the requisite know edge to bal ance
the facts of the case against the standard
crimnal activity which can only be devel oped
by involvement with the trials of nunerous
def endant s. Thus the inflamed enotions of
jurors can no |longer sentence a nan to die.
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The fourth step required by Fla. Stat. sec.
921.141, F.S.A, is that the trial judge
justifies his sentence of death in witing,
to provide the opportunity for meaningful
review by this Court. Discrimnation or
capriciousness cannot stand where reason is
required, and this is an inportant elenent
added for the protection of the convicted
def endant .

Patterson v. State, 513 So. 2d 1257 (rFla. 1987) (citations

omtted) (enphasis added).

In this case the trial judge did not prepare his own
findings until well after the sentencing. In fact, the record
here reflects no contenporaneous independent weighing of
aggravating and mtigating circunstances by the sentencing judge:
n, . ., leaving as a balance of three aggravating circunstances to
one nitigating circumstance ., . ." (R. 948). This was clearly
not a "meaningful weighing" as required by Florida |aw

This Court has addressed the ramfications of a trial
judge's failure to engage in a neaningful weighing of aggravating
and mtigating circunstances before inposing a death sentence.

In a nunber of cases, the issue has been presented where findings
of fact were issued after the death sentence was actually

i mposed. Nibert v. State, 508 So. 24 1 (Fla. 1987); Van Roval_V.

State, 497 So. 2d 625 (Fla. 1986). In Van Roval, this Court set
aside the death sentence because the record did not support a
finding that the inposition of that sentence was based on a
reasoned judgnent. In his concurring opinion, Chief Justice
Ehrlich explained:

The statutory nmandate is clear. This
Court speaking through M. Justice Adkins in
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the semnal case of State wv. Dixon, 283 So.
2d 1 (Fla. 1973), cert denied sub nom
Hunter v. Florida, 416 U.S. 943, 94 S. (.
1950, 40 L.Ed 2d 295 (1974), said wth
respect to the weighing process:

It must be enphasized that the procedure
to be followed by the trial judges and
juries Is not a nere counting process of
X number Of aggravating circunstances,
but rather a reasoned judgnent as to
what factual situations require the
imposition of death and which can be
satisfied by life inprisonment in Iight
of the totality of the circumstances
present.

283 So. 2d at 10 (enphasis added).
497 So. 2d at 629-30.

The duty by the legislature directing that a death sentence
may only be inposed when there are specific witten findings in
support of the penalty serves to provide for meaningful review of
the death sentence and fulfills the Ei ghth Arendment requirenent
that a death sentence not be inposed in an arbitrary and

capricious manner. See Geqq v. Georgia, 428 U S. 153 (1976);

Proffit v. Florida, 428 U S. 242 (1976); Woodson V. North
Carolina, 428 U S. 280 (1976) ,

The specific witten findings allow the sentencing body to
denmonstrate that the sentence has been inposed based on an
i ndi vidualized determination that death is appropriate. cf.

State v. Dixon, 283 So. 2d 1 (1973). As this Court stated:

W reiterate . ., that the sentencing
order should reflect that the determ nation
as to which aggravating and m'tigatin?
circumstances apply under the facts of a
particular case Is the result of wa reasoned
judgnent” by the trial court. Wighing the
aggravating and mtigating circunstances is
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not a matter of merely listing conclusions.
Nor do the witten findings of fact nerely
serve to "memorialize" the trial court's
decision. Specific findings of fact provide
this Court with the opportunity for a

meani ngful review of a defendant’s sentence.
Unless the witten findings are supported by
specific facts and are tinmely filed, this
Court cannot be assured the trial court

I mposed the death sentence based on a "well-
reasoned application of he aggravating and
mtigating factors".

Rhodes v. State, 547 So. 2d 1201, 1207 (Fla. 1989) (citations

omtted). This is consistent with the United States Suprene

Court's recent holding that the sentencer nust make a reasoned
nmoral response” to the evidence when deciding to inpose death.

Penry V. Lynaugh, 109 S. C. 2934 (1989).

This Court has strictly enforced the witten findings
requi rement mandated by the |egislature, Rhodes, gupra, and has
held that a death sentence may not stand when "the judge did not
recite the findings on which the death sentence is based into the
record." Van Royal, 487 So, 2d at 628. The inposition of such a
sentence is contrary to the "mandatory statutory requirenent that
death sentences be supported by specific findings of fact." Id.
The witten findings serve to "assure [] that the trial judge
based the [l sentence on a well-reasoned application of the
factors set out in section 921.141(5) and ()" The witten
findings of fact as to the aggravating and mtigating
circunstances constitutes an integral part of the court's
decision; they do not nerely serve to nenorialize it.

However, here, the trial court did not even "memorialize"
the oral pronouncenent in the witten findings. The trial
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court's oral sentence was purely perfunctory. There is no
explanation as to why the aggravating factors outweigh the
mtigating factors, only that they outnunber the nitigating
factors (R 948). This crucial weighing was not done until a
full week later. This indicates that the court did not make a
wel | -reasoned application of the factors at the oral sentencing.

The witten findings assure that this integral part of
capital sentencing, the weighing aggravating and mtigating
factors is well reasoned. Here, the record shows no such
specific findings of fact that indicate that the trial court made
a well reasoned decision as to why M. Rutherford should die by
el ectrocuti on. Thus the trial court denied M. Rutherford his
right to an individualized and reliable sentencing determ nation.

Appel l ate counsel was well aware that the |ower court erred,
because the judge indicated at the sentencing hearing that he was
unprepared to file his witten order (R 947). In addition, the
sentencing order was not included in the original record on
appeal . In fact, appellate counsel attached the sentencing order
to his Initial Brief, yet he failed to raise this fundanental

error. Habeas relief is proper.

CONCLUSION_aND RELI EF SOUGHT

For all the reasons discussed herein, M. Rutherford

respectfully urges this Court to grant habeas corpus relief.
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