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ZLAKET, Chief Justice.

11 A jury convicted defendant Robert Al en Poyson on three
counts of first degree nurder, one count of conspiracy to conmt
first degree nurder, and one count of arned robbery. The tria
court sentenced him to death for the nurders, and to terns of
i nprisonnent for the other offenses. Defendant appeals from his

capital convictions and sentences.! W review this case pursuant

! Poyson also filed a notice of appeal from his robbery and
conspiracy convictions but did not raise or brief any issues
pertaining to them We therefore affirm those convictions and
sentences. See State v. Van Adans, 194 Ariz. 408, 411 n.1, 984
P.2d 16, 19 n.1 (1999), cert. denied, 120 S. C. 1199 (2000); Ariz.
R Cim P. 31.2(b).




to Art. 6, 8 5(3) of the Arizona Constitution, A RS. 8§ 13-4031,
and Rule 31.2(b), Ariz. R Cim P. For the follow ng reasons, we
affirm

FACTS
12 Poyson net Leta Kagen, her fifteen year-old son, Robert
Del ahunt, and Rol and Wear in April of 1996. The defendant was then
ni neteen years old and honel ess. Kagen allowed himto stay with
her and the others at their trailer in Golden Valley, near Kingman,
Ari zona. In August of the sane year, Kagen was introduced to
forty-eight year-old Frank Anderson and his fourteen year-old
girlfriend, Kinberly Lane. They, too, needed a place to live, and
Kagen invited themto stay at the trailer.
13 Anderson inforned the defendant that he was eager to
travel to Chicago, where he clainmed to have organized crine
connections. Because none of themhad a way of getting to Chicago,
Anderson, Poyson and Lane fornulated a plan to kill Kagen,
Del ahunt, and Wear in order to steal the latter’s truck.
14 On the evening of August 13, 1996, Lane |ured Del ahunt
into a small travel trailer on the property, ostensibly for sex.
There, Anderson comenced an attack on the boy by slitting his
throat wwth a bread knife. Poyson heard Del ahunt’ s screans and ran
to the travel trailer. Whi | e Anderson held Del ahunt down, the
def endant bashed his head against the floor. He al so beat the

victims head with his fists, and pounded it with a rock. This,



however, did not kill Delahunt, so Poyson took the bread knife and
drove it through his ear. Al t hough the blade penetrated the
victims skull and exited through his nose, the wound was not
fatal. Def endant thereafter continued to slam Del ahunt’s head
against the floor until he |ost consciousness. According to the
medi cal exam ner, Del ahunt di ed of massive blunt force head trauma
Inall, the attack | asted about 45 m nutes. Renmarkably, Kagen and
Wear, who were in the main trailer wwth the radio on, never heard
the comotion comng fromthe small trailer.

15 After cleaning thenselves up, Poyson and Anderson
prepared to kill Kagen and War. They first located War’'s .22
caliber rifle. Unable to find any ammunition, the defendant
borrowed two rounds froma young girl who |ived next door, telling
her that Del ahunt was in the desert surrounded by snakes and the
bull ets were needed to help rescue him Defendant |oaded the rifle
and tested it for about five mnutes to make sure it would function
properly. He then stashed it near a shed. Later that evening, he
cut the telephone line to the trailer so that neither of the
remai ning victins could call for help.

16 After Kagen and War were asleep, Poyson and Anderson
went into their bedroom Defendant first shot Kagen in the head,
killing her instantly. After quickly reloading the rifle, he shot
Wear in the nouth, shattering his upper right teeth. A struggle

ensued, during which the defendant repeatedly clubbed Wear in the



head with the rifle. The fracas eventually noved outside. At sone
poi nt, Anderson threw a cinder block at Wear, hitting himin the
back and knocking himto the ground. Wile the victimwas |ying
there, the defendant tw ce kicked himin the head. He then picked
up the cinder block and threw it several tinmes at War’'s head.
After Wear stopped noving, the defendant took his wallet and the
keys to his truck. In order to conceal the body, the defendant
covered it with debris fromthe yard. Poyson, Anderson, and Lane
then took the truck and traveled to Illinois, where they were
apprehended several days |ater.
TRI AL | SSUES
Adm ssion of Statenments to Police

17 Poyson was arrested just after 10:00 p.m on August 23,
1996, at an Evanston, Illinois honeless shelter. Over the next
twenty-four hours, he was questioned three tines at the Evanston
police station and made incrimnating statenents. He now
chal | enges the adm ssion of those statenents at trial, contending
that they were involuntary, given w thout proper Mranda warni ngs,
and recorded in violation of the Illinois eavesdroppi ng statute.
18 Soon after he was brought into custody, the defendant was
pl aced in an interviewroomand handcuffed to a beamnounted on t he
wal | . He was then questioned by Sgt. Ral ph Stegall of the Illinois
State Police. After being advised of his Mranda rights, the

def endant confessed to the nurders of Del ahunt, Kagen, and \War.



This first interview began at 10:40 p.m and |asted just over two
hours. Def endant was then left alone in the interview room for
about an hour and a half. During this period, he was given a
cigarette, a cold soda and a cheeseburger. He was also allowed to
use the bathroom Stegall then conducted a second i nterview, which
began at 2:55 a.m and ended at 3:25 a.m Defendant was advi sed of
his Mranda rights and again nmade incrimnating statenents.
Afterward, he was taken back to his holding cell, where he slept
for five or six hours.

19 The final interview began on the evening of August 24,
1996, at 8:38 p.m and |lasted about two hours. This tinme, the
def endant was interviewed by Detective Eric Cooper of the Mhave
County Sheriff’'s Ofice, who had flown to Illinois. Defendant was
advised of his rights and then gave a detailed, tape-recorded
account of his involvenent in the nurders. He drank a soda during
the interview and snoked a cigarette during a five to ten mnute
br eak.

110 Poyson argues that these confessions were given under
conditions so oppressive that his statenents nust be deened
i nvol untary. In Arizona, confessions are presuned to be
i nvoluntary, and the State has the burden of proving otherw se.

See State v. Scott, 177 Ariz. 131, 136, 865 P.2d 792, 797 (1993).

In ruling on voluntariness, a court nust examne the totality of

ci rcunst ances. See id.: State v. Arnett, 119 Ariz. 38, 42, 579




P.2d 542, 546 (1978). Al though “personal circunstances, such as
intelligence and nental or enotional status, may be considered in
a voluntariness inquiry, the critical elenent . . . is whether

police conduct constituted overreaching.” State v. Stanley, 167

Ariz. 519, 524, 809 P.2d 944, 949 (1991); see also Colorado v.

Connel ly, 479 U.S. 157, 167, 107 S. . 515, 522 (1986) (holding
that “coercive police activity is a necessary predicate” to an
i nvol untariness finding); Scott, 177 Ariz. at 136, 865 P.2d at 797.
Atrial court’s finding of voluntariness wll be sustai ned absent
clear and mani fest error. See Scott, 177 Ariz. at 136, 865 P.2d at
797; Arnett, 119 Ariz. at 38, 579 P.2d at 546.

111 Def endant relies on his all egedly vul nerabl e nental state
at the tinme of the statenents. He enphasi zes that he was depressed
and renorseful when he made them Def endant also cites his age
(twenty at the time of the confessions), his “low average
intelligence,” and his fright at being interrogated by the police.
He does not, however, point to any evidence in the record
indicating that the officers exploited his renorse, his age, or his
fear to gain a confession. In fact, we find no suggestion of
police overreaching. The three interviews were not |ong, and
occurred over a twenty-four hour period. One lasted only thirty
m nutes. The others were each about two hours in length. W find
no indication that the questioning was particularly intense or

mar ked by coercion. The officers scrupulously advised the



defendant of his Mranda rights. Al t hough handcuffed, he could

confortably sit or stand as he chose. See United States v. Elie,

111 F.3d 1135, 1144 (4'" Cir. 1997) (noting that handcuffing al one
does not establish involuntariness). The officers never denied the
def endant an opportunity to eat, drink, snoke, or use the bathroom
In fact, they nade sure those needs were taken care of while he was
in their custody.

112 Poyson makes nmuch of the fact that the interviews took
pl ace at night and suggests that the police exploited his fatigue
to extract a confession. W reject this contention. Sgt. Stegal
testified that the defendant was alert and answered questions
coherently. Defendant never asked for an opportunity to sleep nor
did he otherwise indicate that he was too tired to continue the
i ntervi ews. Nothing in the record establishes a sleep-deprived
condition that the police should have recognized on their own.
After the first twointerviews with Stegall, the defendant was | eft
undi sturbed in his cell for over fourteen hours. By his own
account, he slept five or six of those hours. Nothing the police
did prevented him from getting nore sleep prior to the fina
interview that evening with Detective Cooper.

113 In short, the State proved that the defendant’s

statenments were voluntary. See, e.qg., State v. Spears, 184 Ariz.

277, 285-86, 908 P.2d 1062, 1070-71 (1996) (confession during a

4:00 a.m interview held voluntary where defendant was in custody



for sixteen hours w thout being offered food, drink or beddi ng, and
w t hout having used the bathroon); Scott, 177 Ariz. at 136-37, 865
P.2d at 797-98 (confession held voluntary where defendant went to
police station at 2: 00 a. m, was questioned for fourteen hours, and
was given soft drinks and cigarettes upon request).

114 Def endant next argues that he did not receive proper
M randa warni ngs before the interview with Detective Cooper. The
officer testified that he advised Poyson of his rights before he
turned on the tape recorder. Although the warnings thensel ves were
not recorded, the following exchange took place when the
questi oni ng began:

Cooper: [A] couple of mnutes ago, Bobby, | advised
you of your Mranda rights, is that correct?

Poyson: Yes, you did.

Cooper : And did | do it fromnenory or did | read ‘enf
Poyson: You read ‘em and from nenory.

Cooper: Okay. And did you understand those rights?

Poyson: Yes, | did.

Cooper: Okay, Do you re — can you just repeat ‘em back
to ne?
Poyson: | HAVE THE RIGHT TO REMAIN SILENT. AND

ANYTHI NG | SAY CAN AND W LL BE USED AGAI NST ME
IN A COURT OF LAW

| HAVE THE RI GHT TO AN ATTORNEY. | F | CANNOT
AFFORD ONE, ONE WLL, ONE WLL [sic] BE
APPQO NTED TO ME.

Cooper: kay. And did you understand all that?



Poyson: Yes, | did.
[Capitals in original].
Def endant argues that because he did not say the words, “I

have the right to an attorney present during questioning” when

repeating what he had been told, there is evidence that Cooper
never specifically advised himof that right. Thus, he asserts,
the M randa warnings were defective. After hearing testinony at
the suppression hearing, the trial court found that the officer
properly advised Poyson and concluded that the defendant sinply
“paraphras[ed] his rights in a manner | ess sophi sticated than m ght
be done by a | awer or a police officer.”

115 The trial court’s ruling on a notion to suppress wll be

uphel d absent clear and manifest error. See State v. Spreitz, 190

Ariz. 129, 144, 945 P.2d 1260, 1274 (1997); Stanley, 167 Ariz. at
523, 809 P.2d at 948. Here, the court’s finding was not clearly
erroneous. Cooper testified that he read Poyson his rights, and
the defendant has never explicitly denied that fact. When
questioned at the suppression hearing, Poyson said that he could
not recall whether he was so advised; however, he conceded on
cross-examnation that it was possible the officer may have done
so. Onre-direct, the defendant repeated this testinony. Perhaps
t he best evidence on this subject is the statenent itself, in which
the defendant admts that Cooper read himhis rights both froma

card and fromnenory. This adm ssion was nmade only m nutes after



the warnings were read, when the defendant’s recollection was
fresh. Based on such evidence, the trial court could reasonably
find that Poyson was fully advi sed, even though he was not able to

recite the Mranda litany verbatim

116 Finally, the defendant contends that the interview wth
Cooper was taped in violation of the Illinois eavesdroppi ng statute
and shoul d have been suppressed. Illinois [aw nmakes it a crine to

record a conversation wthout the perm ssion of the parties. See
720 IIl. Conp. Stat. Ann. 5/14-1 to 5/14-5 (West 1993 & Supp.
1999) . Statenents obtained in violation of the statute are
i nadm ssible in both civil and crimnal cases. See id. 5/14-5.
117 The trial court found that Cooper obtained perm ssion
prior to questioning, although the only recorded request for
perm ssion occurs about a third of the way through the interview.
Cooper said that he asked for, and received, consent to tape the
interview before it began. Sgt. Stegall testified that he did not
specifically recall whether Cooper requested perm ssion to record
the interview. Neverthel ess, he said that he would not have
participated in the interviewunl ess Cooper had secured perm ssion.
Def endant deni ed that Cooper ever sought his consent to record
their discussion. It is clear that the trial judge regarded Cooper
and Stegall as the nore credi bl e witnesses. W cannot say that his
resolution of this factual conflict was clearly erroneous.

Adm ssion of the Pal m Print

10



118 Def endant argues that the trial court erred in denying
his notion to preclude evidence of a palmprint found in the smal
travel trailer where Robert Del ahunt was mnurdered.

119 On February 4, 1998, the <court ordered both the
prosecution and defense to “di sclose to the other side any nanes of
W t nesses, addresses of witnesses, [and] statenents or reports that
have been witten by such w tnesses” no | ater than two weeks before
the trial date of March 2, 1998. On February 25, defense counsel
interviewed Genda Hardy, a print examner for the Arizona
Departnent of Public Safety. During the interview, M. Hardy
referred to a “bloody palmprint” that was taken froma shelf in
the travel trailer where Del ahunt was killed, which she identified
as belonging to the defendant.

120 Def endant asked the trial court to exclude the pal mprint
because the State had viol ated the di scovery deadline. He asserted
that Hardy' s previous reports had referred only to “latent” prints
(whi ch he understood to nean “invisible”) and had never nentioned
a “bloody palmprint.” The | ate di scl osure was unduly prejudicial,
he argued, because “[u]p to that point, there was no physical
evi dence |inking Robert Poyson to those hom cides.” The court
deni ed the notion on the ground that previous reports had di scl osed
the existence of “latent prints.” “Perhaps [the State] didn't
refer to [the palmprint] with as nuch specificity as they could

have,” the court said, “but | think the State has conplied with the

11



di scovery requirenents.” For the sane reason, the court also
denied the defendant’s notion to continue in order to have an
expert analyze the palmprint.

121 Atrial court’s erroneous decision to admt evidence not
tinmely disclosed by the prosecution may, under sone circunstances,

be deenmed harm ess. See State v. Krone, 182 Ariz. 319, 321, 897

P.2d 621, 623 (1995). Error is harmess if the review ng court can
say, beyond a reasonable doubt, that it did not contribute to or

af fect the verdict. See State v. Fulm nante, 193 Ariz. 485, 500,

975 P.2d 75, 90 (1999); Krone, 182 Ariz. at 321, 897 P.2d at 623;

State v. McVay, 127 Ariz. 450, 453, 622 P.2d 9, 12 (1980). This is

a fact-specific inquiry; there is no bright-line nethod of

determ ning whether a particular error is harmess. See State v.

Bible, 175 Ariz. 549, 588, 858 P.2d 1152, 1191 (1993).

122 Assum ng, arguendo, that the trial court shoul d not have
admtted the palmprint, we nevertheless conclude that the error
was harmess. During his interview with Detective Cooper, Poyson
gave a tape-recorded statenent in which he admtted his invol venent
in these nmurders. The jury heard the tape at trial. Along with
this voluntary confession, the State presented physical evidence
fromthe scene and testinony by the nedical exam ner, all of which
confirnmed that the nmurders occurred exactly as the defendant said
they had. G ven the weight of this evidence, a jury woul d al nost

certainly have returned a quilty verdict even wi thout the palm

12



print. Any error in admtting it or in denying the notion for a
conti nuance was harnl ess beyond a reasonabl e doubt. See, e.qg.,

State v. Sharp, 193 Ariz. 414, 420, 973 P.2d 1171, 1177, cert.

denied, 120 S. . 341 (1999) (adm ssion of victinms broken and
bl oodi ed eyegl asses, which were found hidden under defendant’s
mattress, was harmess error in light of overwhelm ng evidence

agai nst defendant); State v. Spreitz, 190 Ariz. 129, 142, 945 P.2d

1260, 1273 (1997)(erroneous adm ssion of gruesone autopsy photos
was harnl ess due to the overwhel m ng evi dence of defendant’s guilt,
“Iincluding, nost inportantly, his own uncoerced confession”);
Bible, 175 Ariz. at 588, 858 P.2d at 1191 (erroneous adm ssion of
DNA evidence was harmess where other evidence unequivocally
pointed to defendant’s guilt).
SENTENCI NG | SSUES

AGGRAVATI ON

123 The trial court found that the State proved the foll ow ng
three aggravating factors beyond a reasonabl e doubt: that each of
these nurders was commtted in expectation of pecuniary gain, see
A RS 8 13-703(F)(5); that the nmurders of Del ahunt and Wear were
especially cruel, see id. 8 13-703(F)(6); and that the defendant
was convicted of multiple homcides conmmtted during the sane
offense. See id. 8§ 13-703(F)(8). Def endant does not chall enge
t hese findings. Nevert hel ess, we nust independently review the

aggravating circunstances identified by the trial court. See

13



AR S 8§ 13-703.01(A); State v. Tankersley, 191 Ariz. 359, 371, 956

P.2d 486, 498 (1998).
Pecuniary Gain
124 For the pecuniary gain factor to apply, the State nust

prove beyond a reasonabl e doubt that receiving sonething of val ue

was a “notive, cause or inpetus [for the nurder] and not nerely the
result.” State v. Spencer, 176 Ariz. 36, 43, 859 P.2d 146, 153
(1993). Inthis case, therecordis replete wwth evidence that the

def endant and Anderson committed the nurders in order to stea
Rol and Wear’s truck. As soon as Anderson arrived i n Gol den Vall ey,
he told the defendant that he was eager to | eave. Two days | ater,
the pair agreed to kill Del ahunt, War and Kagen so that they could
steal the truck and drive to Chicago. As Poyson admtted in his
confession, this was the notive for the killings. This evidence is

sufficient to support the pecuniary gain aggravator. See State v.

Trostle, 191 Ariz. 4, 17-18, 951 P.2d 869, 882-83 (1997) (uphol di ng
(F)(5) finding where the defendant’s notivation for the nurder was
to facilitate stealing a truck).

Especially Cruel, Heinous or Depraved
125 A nmurder is especially cruel if the victim consciously
suffers physical pain or nental anguish before death. See, e.qg.

State v. Bolton, 182 Ariz. 290, 311, 896 P.2d 830, 851 (1995);

State v. Medrano, 173 Ariz. 393, 397, 844 P.2d 560, 564 (1992).

“Ment al angui sh can result when the victi mexperiences significant

14



uncertainty about his or her ultimate fate.” State v. Schackart,

190 Ariz. 238, 248, 947 P.2d 315, 325 (1997); see also State v.

Medi na, 193 Ariz. 504, 513, 975 P.2d 94, 103 (1999). Here, the
State proved beyond a reasonable doubt that Delahunt and War
engaged in protracted struggles for their lives, during which they
undoubt edl y experienced extrene nental angui sh and physical pain.
126 The existence of nental distress is apparent from the
I ength of time during which both victins fought off the attacks of
the defendant and Frank Anderson, as well as the victins’
statenents during the attacks. After Delahunt’s throat was
sl ashed, he struggled with Anderson and the defendant for sone
forty-five mnutes before dying. He had two defensive wounds on
his left hand, confirmng that he was conscious throughout the

ordeal . See Medrano, 173 Ariz. at 397, 844 P.2d at 564; State v.

Amaya- Ruiz, 166 Ariz. 152, 177, 800 P.2d 1260, 1285 (1990).
According to the defendant’s confession, Del ahunt repeatedly asked
why he and Anderson were trying to kill him Likew se, after being
shot in the nouth, Wear fought with Poyson and Anderson for severa

m nutes before he died. During the attack, War begged the
defendant not to hurt him saying “Bobby, stop. Bobby don't. |
never did anything to hurt you.” 1In our view, it is beyond dispute
that these victins suffered unspeakable nental anguish. See
Medi na, 193 Ariz. at 513, 975 P.2d at 103 (concluding that victims

cries of “Please don’t hit ne. Don't hit ne. Don’t . Don' t,"”

15



evi denced both physical and nental pain and suffering); State v.
Ri enhardt, 190 Ariz. 579, 590, 951 P.2d 454, 455 (1997) (uphol di ng
cruelty finding where victimexperienced twenty mnute ride to the
desert after being told he would be killed, and nade statenents
revealing that he feared for his life).

127 Clearly, the victins al so suffered severe physical pain.
Del ahunt’s throat was sl ashed by Anderson. Defendant then sl amred
the victims head against the floor and pounded it with a rock.
Later, he drove a knife into Del ahunt’s ear while the boy was still
conscious and struggling. Simlarly, War suffered a gunshot wound
to the nouth that shattered several of his teeth. He was then
struck in the head nunmerous tinmes with a rifle. Like Delahunt, he
was conscious during nuch of the attack. Thus, the State proved
beyond a reasonabl e doubt that the victins suffered great physi cal

pain before their deaths. See State v. Apelt (Mchael), 176 Ariz.

349, 367, 861 P.2d 634, 652 (1993) (affirmng cruelty findi ng where
victim was conscious when struck repeatedly with great force,
stabbed in the back and chest, and her throat was slashed); State
v. Brewer, 170 Ariz. 486, 501, 826 P.2d 783, 799 (1992) (uphol ding
cruelty finding where victi mwas conscious during forty-five mnute
attack) .
Mul ti pl e Hom ci des
128 The murders occurred over a relatively short period of

time (about five hours), at the sane residence, and were a part of

16



a single course of conduct. See State v. Derf, 191 Ariz. 583,

597, 959 P.2d 1274, 1288 (1998) (upholding (F)(8) finding where al
four murders were conmtted in the sane house during a period of
about five hours). Thus, Poyson was convicted of one or nore other
hom ci des comm tted during the course of each victinms nurder. See
A RS 8 13-703(F)(8). This aggravating factor was proven beyond
a reasonabl e doubt.
M TI GATI ON
129 The trial court found that the defendant did not prove
any of the statutory mtigating factors set out in AR S. § 13-
703(GQ(1)-(5). Defendant challenges the court’s (G (1) and (Q(5)
findings. W independently review the mtigating circunstances.
See AR S. § 13-703.01(A).

Drug Use
130 The trial court rejected Poyson’'s claim that drugs
significantly inpaired his ability to appreciate the w ongful ness
of his actions or to conformhis conduct to the requirenents of the
| aw. See ARS. § 13-703(G(1). It reasoned that because the
def endant was able to carry out the plan to nurder Kagen, War, and
Del ahunt, it is unlikely that he was inpaired by drugs. Defendant,
on the other hand, argues that his drug use in the days | eading up
to, and on the day of, the nurders caused significant inpairnent.
131 A RS 8 13-703 (G (1) is phrased disjunctively. See

State v. Rossi, 154 Ariz. 245, 251, 741 P.2d 1223, 1229 (1987).

17



Thus, the defendant can show either that he was unable to conform
his conduct to the requirenents of the law, or that he coul d not
appreci ate the wongful ness of his conduct; he is not required to
prove both. See id. In this case, we hold that the defendant has
failed to prove either prong of the statute.

132 We cannot say that the defendant’s drug use rendered him
unable to conform his conduct to the requirenments of the |aw.
First of all, there is scant evidence that he was actually
i ntoxi cated on the day of the murders. Al though Poyson purportedly
used both marijuana and PCP “on an as avail able basis” in days
preceding these crinmes, the only substance he apparently used on
the date in question was nmarijuana. However, the defendant
reported snoking the marijuana at |east six hours before killing
Del ahunt and el even hours before the nurders of Kagen and War.
Thus, even if he was still “high” at the tinme of these crines, it
is unlikely that he was so intoxicated as to be unable to conform
hi s conduct to the requirenents of the law. In order to constitute
(G(1) mtigation, the defendant nust prove substantial inpairnent
fromdrugs or al cohol, not nerely that he was “‘ buzzed.’” State v.
Schackart, 190 Ariz. 238, 251, 947 P.2d 315, 328 (1997).

133 Def endant also clains to have had a PCP *“flashback”
during the nurder of Delahunt. The trial court did not find the
evidence credible on this point. We agree. Q her than the

defendant’s self-reporting, nothing in the record supports this

18



claim nor is there evidence that any such “flashback” had an
effect on his ability to control hinself. Even taking the evidence
at face value, the episode appears to have lasted only a few
nmonment s duri ng Del ahunt’ s nurder. The defendant was apparently not
under the influence of PCP at any other tine. Thus, the flashback
could not have affected his decision to begin the attack or to
continue it once the flashback subsided; nor could it have played
aroleinhis decisionto kill Kagen and Wear |ater that night. W
are therefore not convinced that Poyson’s ability to control his

conduct was significantly affected by PCP use.

134 O her evidence in the record belies the defendant’s cl aim
of i npairnment. For instance, he was able to concoct a ruse to
obtain bullets from the nei ghbor. He also had the foresight to

test therifle, making sure it woul d work properly when needed, and
to cut the tel ephone Iine to prevent Kagen and War from calling
for help. These actions, coupled with the deliberateness wth
whi ch the nmurders were carried out, lead us to conclude that the
def endant was not suffering fromany substantial inpairnent on the

day in question. See State v. Tittle, 147 Ariz. 339, 343-44, 710

P.2d 449, 453-54 (1985) (detailed plan to commt nmurder was
i nconsi stent with claimof inpairnent).

135 Poyson’s attenpts to conceal his crinmes also indicate
that he was able to appreciate the wongful ness of his actions.

For exanple, he had Kinberly Lane sneak himinto the main trailer

19



after nurdering Del ahunt so that he could wash the blood fromhis
hands. He al so covered Wear’s body with debris in order to del ay
its discovery by police after he and the others had fled. These
actions show that he “understood the wongful ness of his acts and

attenpted to avoid prosecution.” State v. Jones, 185 Ariz. 471

489, 917 P.2d 200, 218 (1996) ((G (1) not satisfied where def endant
took significant steps to conceal his crinmes and evade capture);

see also State v. Sharp, 193 Ariz. 414, 424, 973 P.2d 1171, 1181,

cert. denied, 120 S. C. 341 (1999) ((GQ (1) not proven where

defendant attenpted to hide evidence that mght link himto the
crine). W also note that the defendant was able to recall in
remar kabl e detail how he commtted these nurders. W have found
this to be a significant fact in rejecting a perpetrator’s claim
t hat he coul d not appreci ate the wongful ness of his actions. See,

e.qg., State v. Gallegos, 185 Ariz. 340, 345, 916 P.2d 1056, 1061

(1996); Rossi, 154 Ariz. at 251, 741 P.2d at 1229; State v.
Wal | ace, 151 Ariz. 362, 369, 728 P.2d 232, 239 (1986). W hold,
therefore, that the defendant failed to prove the (G (1) mtigating
ci rcunst ance.
Age

136 Al t hough Poyson was only nineteen at the tinme of the
murders, the trial court ruled that his age was not a statutory
mtigating factor wunder A RS 8 13-703(Q(5). The | udge

acknowl edged that he was “relatively young, chronologically
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speaking,” but said that he was not so young, “[a]s far as the
crimnal justice systemgoes.” The court cited the fact that the
defendant had Iived on his own for sone tine before the crinmes and
had been wor ki ng. Def endant argues that because of his age and
immaturity, he was easily influenced by others, including his co-
defendants in this case.

137 “The age of the defendant at the tine of the nurder can
be a substantial and relevant mtigating circunstance.” State v.
Laird, 186 Ariz. 203, 209, 920 P.2d 769, 775 (1996). W have found
the (G (5) factor to exist in cases where defendants were as ol d as

nineteen and twenty. See State v. Trostle, 191 Ariz. 4, 21, 951

P.2d 869, 886 (1997) (twenty):; State v. Bolton, 182 Ariz. 290, 314,

896 P.2d 830, 854 (1995) (nineteen); State v. Herrera, Jr., 176

Ariz. 21, 34, 859 P.2d 131, 144 (1993) (twenty): State v. G eenvay,

170 Ariz. 155, 170, 823 P.2d 22, 37 (1991) (nineteen).
Chronol ogi cal age, however, is not the end of the inquiry. To
determ ne how nuch weight to assign the defendant’s age, we nust
al so consider his level of intelligence, maturity, past experience,

and | evel of participationinthe killings. See Trostle, 191 Ari z.

at 21, 951 P.2d at 886; Laird, 186 Ariz. at 209, 920 P.2d at 775.
If a defendant has a substantial crimnal history or was a maj or
participant in the conm ssion of the nmurder, the weight his or her

age w Il be given nay be discounted. See, e.qg., State v. Gall egos,

185 Ariz. 340, 346, 916 P.2d 1056, 1062 (1996); Bolton, 182 Ariz.
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at 314, 896 P.2d at 854; G eenway, 170 Ariz. at 170, 823 P.2d at

37.
138 At hi s sentencing hearing, Poyson presented evi dence t hat
he was of “low average” intelligence. W agree with the trial

court that this fact was shown by a preponderance of the evidence.
Def endant al so presented sone evidence that he was imuature and
easily led by others. One of his cousins, for exanple, believed
t hat because he | acked a consistent father figure grow ng up, he
was prone to be influenced by older nmen I|ike Frank Anderson.
Arguably, these facts weigh in favor of assigning sonme mtigating
wei ght to the defendant’s age. However, he was no stranger to the
crimnal justice system As a juvenile, he had commtted several
serious offenses, including burglary and assault, for which he
served tinme in a detention facility. Moreover, it is clear that he
was a major participant in these nurders at both the planning and
execution stages.

139 We conclude that Poyson’s age is a mtigating
circunstance. However, in light of his crimnal history and his
extensive participation in these crinmes, we accord this factor

little weight. See Jackson, 186 Ariz. at 31-32, 918 P.2d at 1049-

50 (discounting defendant’s age based on his high level of
participation in the murder); Gallegos, 185 Ariz. at 346, 916 P.2d
at 1062 (sane); Bolton, 182 Ariz. at 314, 896 P.2d at 854 (sane).

| NDEPENDENT REVEI GHI NG
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140 AR S 8 13-703.01(A) requires us to i ndependently review
and rewei gh the aggravating and mtigating circunstances in every

capital case in order to determne the propriety of the death

sentence. See, e.q., State v. Medina, 193 Ariz. 504, 516, 975 P.2d

94, 106 (1999). As noted above, the trial court found, as to
victine War and Delahunt, that the State had proven three
statutory aggravators: A R S. 88 13-703(F)(5), nmurder commtted for
pecuniary gain; (F)(6), murder commtted in an especially crue
manner; and (F)(8), multiple homcides. As to the victim Kagen
the court concluded that the State had proven two aggravators:
(F (5 and (F)(8). The trial court also held that the defendant
had failed to prove any statutory mtigators. W agree with the
court’s findings regarding the aggravating factors. However, as
i ndi cated above, we believe the defendant’s age is a mtigating
circunstance that should be given sone weight, albeit mnimal.
141 Poyson also presented evidence regarding severa
nonstatutory mtigating factors but the trial judge found that he
had proven only one by a preponderance of the evi dence: cooperation
with | aw enforcenent. As to the others, the court concluded that
either (1) the mtigator had not been proven, or (2) the mtigator
had been proven but was not entitled to any weight. Def endant
chal | enges several of these rulings. W briefly summarize the
court’s findings and the evidence presented at the sentencing

heari ng.
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Drug Use
142 The trial judge refused to accord any weight to the
defendant’s substance abuse as a nonstatutory mtigating
circunstance. |t characterized the defendant’s clains that he had
used drugs or alcohol in the past or was under the influence of
drugs on the day of the nurders as little nore than “vague
all egations.” As discussed above, we agree.

Mental Health
143 The trial court found that Poyson suffers from*“certain
personality disorders” but did not assign any weight to this
factor. Dr. Celia Drake diagnosed the defendant with antisocia
personality disorder, which she attributed to the “chaotic
environment in which he was raised.” She found that there was,
anong other things, no “appropriate nodel for noral reasoning
wthin the famly setting” to which the defendant could | ook for
gui dance. However, we find no indication in the record that “the
di sorder controlled [his] conduct or inpaired his nental capacity

to such a degree that leniency is required.” State v. Brewer, 170

Ariz. 486, 505, 826 P.2d 783, 802 (1992); see also Medina, 193

Ariz. at 517, 975 P.2d at 107 (holding that the defendant’s
personality disorder “ha[d] little or no mtigating value” where
the defendant’s desire to enulate his friends, not his nental
di sorder, was the cause of his crimnal behavior). W therefore

accord this factor no mtigating weight.
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Abusi ve Chi | dhood
144 The trial court found that the defendant failed to prove
a dysfunctional famly background or that he suffered physical or
sexual abuse as a child. Defendant presented sone evidence that as
a youngster he was physically and nentally abused by several
stepfathers and his maternal grandnother. He also self-reported
one instance of sexual assault by a neighbor. Agai n, however
defendant did not show that his traumatic childhood sonehow
rendered hi munable to control his conduct. Thus, the evidence is
W thout mtigating val ue.

Renor se
145 The trial court found that the defendant was renorseful
about the conm ssion of the offenses but gave that circunstance no
wei ght. The court thought that if he were truly renorseful, he
woul d have prevented one or two of the killings or would have
turned hinself in. Defendant presented sone evi dence of renorse.
Sgt. Stegall testified that during questioning Poyson expressed
renorse, particularly about the nurder of Delahunt. In his
statenent to Detective Cooper, the defendant said that he felt
“bad” about all of the nurders. W find this evidence unpersuasive
and, like the trial judge, accord it no real significance.

Potential for Rehabilitation
146 The trial court ruled that the defendant failed to prove

that he could be rehabilitated. The judge said that “[i]f thereis
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anyt hing that has been presented to even suggest that, | nust have
mssed it.” Dr. Drake’s report suggests that the defendant is

rehabilitatable, based on his past history of success in other

institutional settings. She said that “[t]here are sone
indications that he . . . was responsive to the structure provi ded
in various placenents. In discharge sunmmaries from all three

institutions in which he was pl aced t here was docunented progress.”

We find that this evidence has sone mtigating value. See State v.
Murray, 184 Ariz. 9, 40, 906 P.2d 542, 573 (1995) (potential for
rehabilitation can be a mtigating circunstance).

Fam |y Support

147 The trial court found that the defendant failed to
establish any neaningful famly support. At the mtigation
hearing, the defendant’s nother and aunt testified. O her

relatives cooperated with M. Abbott, the defense mtigation
specialist, during his investigation, and several famly nenbers
wote |etters asking the court to spare Poyson’s life. W accord

this factor mnimal mtigating weight. See State v. Gonzales, 181

Ariz. 502, 515, 892 P.2d 838, 851 (1995) (famly support can be
given de mnims weight in mtigation).

148 After our independent review, we conclude that even
crediting defendant’s cooperation with |aw enforcenent, age,
potential for rehabilitation, and famly support, the mtigating

evidence in this case is not sufficiently substantial to call for
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| eni ency.

| SSUES RAI SED TO AVO D PRECLUSI ON
149 Def endant seeks to preserve nunerous constitutional
challenges to Arizona’s death penalty schene. W have
di spositively addressed these issues in previous cases as fol |l ows:

150 Prosecutor has unfettered discretion to seek the death

penalty, rejected in State v. Sharp, 193 Ariz. 414, 426, 973 P.2d

1171, 1183, cert. denied, 120 S. C. 341 (1999).

151 Pecuni ary gain aggravating factor does not sufficiently
narrow the class of death eligible individuals, rejected in State
v. West, 176 Ariz. 432, 448-49, 862 P.2d 192, 208-09 (1993).

152 Judge al one nmkes aggravation or mtigation findings,

rejected in State v. Schackart, 190 Ariz. 238, 260, 947 P.2d 315,

337 (1997).

153 The death penalty discrimnates agai nst young, poor and
mal e def endants, rejected in Schackart, 190 Ariz. at 260, 947 P.2d
at 337.

154 Capi tal punishnent is unconstitutional onits face and as

applied, rejected in State v. Wiite, 194 Ariz. 344, 355, 982 P.2d

819, 830 (1999), cert. denied 120 S. C. 1272 (2000) (not

unconstitutional on its face); State v. Van Adans, 194 Ariz. 408,

422, 984 P.2d 16, 30 (1999), cert. denied, 120 S. C. 1199 (2000)

(not per se cruel and unusual punishnent); Schackart, 190 Ariz. at

260, 947 P.2d at 337 (not inposed arbitrarily and irrationally).
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155 No opportunity to death-qualify the sentencing judge,
rejected in Schackart, 190 Ariz. at 260, 947 P.2d at 337.
156 A RS 8§ 13-703(F)(6) violates the Equal Protection

Clause, rejected in State v. Gallegos, 185 Ariz. 340, 348, 916 P. 2d

1056, 1064 (1996).

157 No statutory standards for weighing, rejected in
Schackart, 190 Ariz. at 260, 947 P.2d at 337.

158 No proportionality review, rejected in Schackart, 190
Ariz. at 260, 947 P.2d at 337.

159 The statute does not require sentencer to find beyond a
reasonabl e doubt that the aggravating circunstances outweigh the
mtigating circunstances, rejected in Wite, 194 Ariz. at 355, 982

P.2d at 830.
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DI SPOSI TI ON
160 For the foregoing reasons, we affirm the defendant’s

convi ctions and sentences.

THOVAS A. ZLAKET, Chief Justice

CONCURRI NG

CHARLES E. JONES, Vice Chief Justice

STANLEY G FELDMAN, Justi ce

FREDERI CK J. MARTONE, Justice

RUTH V. McGREGOR, Justice
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