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INTEREST OF AMICI CURIAE"
Please see attached Appendix 1.

¢

SUMMARY OF ARGUMENT

Protecting the human rights of children, includ-
ing the rights of young children in the criminal justice
system, is one of the core goals of the international
community. The importance of the issue is demon-
strated both by the number of key international
instruments that address the issue and by the large
number of nations that have accepted these instru-
ments. The United States is a party to some of these
instruments and a signatory to others. It is signifi-
cant to the United States’ standing in the world
community that this nation be viewed as respecting
the human rights of its most vulnerable citizens, and
construe its domestic law, to the extent possible,
consistent with the requirements of international law.

As this Court has noted with respect to examin-
ing cruel and unusual punishment of a citizen, “The
opinion of the world community, while not controlling

' The parties were notified ten days prior to the due date of
this brief of the intention to file. The parties have consented to
the filing of this brief. Letters of consent have been filed with
the Clerk. No counsel for a party authored this brief in whole or
in part, and no counsel or party made a monetary contribution
intended to fund the preparation or submission of this brief. No
person other than amicus curiae, its members, or its counsel
made a monetary contribution to its preparation or submission.
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... does provide respected and significant confirma-
tion,” of an Eighth Amendment violation. Roper v.
Simmons, 543 U.S. 551, 578 (2005); See also Law-
rence v. Texas, 539 U.S. 558, 573 (2003).

Relevant to Petitioner’s case, there exists a global
consensus that children cannot be held to the same
standards of responsibility as adults, based upon a
recognition that children are entitled to special
protection and treatment in our world. At odds with
this opinion of the world community, South Carolina
has subjected Petitioner to be treated and punished
as an adult for a crime committed when he was a 12-
year-old child. In allowing the prosecution and requir-
ing the sentencing of Petitioner as an adult, the State
of South Carolina has excluded Petitioner from the
‘protection of juvenile courts based on the nature of
the offense, without consideration of age, maturity,
culpability or inherent rehabilitative prospects of a
child, and without taking steps to ensure special

protection and treatment based upon his status as a
child. |

Trying Petitioner as an adult, and sentencing
him to a mandatory minimum 30-year sentence
without consideration for parole, violates interna-
tional norms recognizing the right to special protec-
tion and the principle of the “best interests of the
child.” These norms and principles are reflected in

* International Covenant on Civil and Political Rights [herein-
after ICCPR], Art. 24, CRC, Art. 20(1), American Convention on
(Continued on following page)
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international instruments establishing the need for
criminal procedures that take into account the status
and special needs of juveniles,’ preference for impris-
onment of the shortest appropriate duration,* limits
on the treatment of juveniles as adults for trial and
mandatory sentences without consideration of the
child’s age, mental capacity, and culpability,’ and

Human Rights [hereinafter American Convention], O.A.S.
Treaty Series No. 36, 1144 U.N.T.S. 123, entered into force July
18, 1978, reprinted in Basic Documents Pertaining to Human
Rights in the Inter-American System, OEA/Ser.L.V/I1.82 doc.6
rev.1l at 25 (1992), Art. 19; Convention on the Rights of the Child
(hereinafter CRC), Nov. 20, 1989, Art. 3(1) 1577 U.N. TS 3, 28
I.L.M. 1448.

* CRC, Art. 37(c) (“[elvery child deprived of liberty shall be
treated ... in a manner which takes into account the needs of
persons his or her age.”); ICCPR, Art. 14(4); American Conven-
tion, Art. 5(5); United Nations Standard Minimum Rules for the
Administration of Juvenile Justice, adopted by the United
Nations General Assembly Resolution 40/33 of November 29,
1985 [hereinafter Beijing Rules], Rule 5.

* CRC, Art. 37(b) (“[tlhe arrest, detention or imprisonment
of a child . .. shall only be used as a measure of last resort and
for the shortest appropriate time.”), Beijing Rules, supra note
54, Rules 17(b) & 28; United Nations Guidelines for the Preven-
tion of Juvenile Delinquency, adopted by the United Nations
General Assembly Resolution 45/112 of December 14, 1990
http://www.un.org/documents/ga/res/45/a45r112.htm [hereinaf-
ter Riyadh Guidelines], Rule 46.

® American Declaration on the Rights and Duties of Man
(hereinafter American Declaration) Art. VII.
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assurances of a rehabilitative goal for juvenile offend-

ers.’

Additionally, South Carolina stands virtually
alone in the world in the harsh punishment that it
meted out to Petitioner. The vast majority of coun-
tries have established the age for criminal responsi-
bility well beyond the age of Petitioner when he
committed the offense.

REASONS FOR GRANTING THE PETITION

I. The Court Should Grant Certiorari to
Address an Issue of Central Importance to
the International Community in General
and Amict in Particular

The international instruments addressing the
human rights of children, many of which the United
States is a party or signatory to, set norms which
should be considered in construing domestic law in
this area. |

° CRC, Art. 40, ICCPR, Arts. 10(3), 14(4), Beijing Rules,
supra note 54, Rules 19, 23, 26.
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II. The Court Should Grant Certiorari to
Determine Whether the Eighth Amendment
Permits a Sentence for a 12-Year-Old Child
that Has Almost Universally Been Found to
Violate International Standards

A. Sentencing a 12-Year-Old Child to a
Mandatory Minimum Term of 30 Years
Without Possibility of Parole Violates
the American Declaration on the Rights
and Duties of Man, the American Con-
vention on Human Rights, the Interna-
tional Convention on Civil and Political
Rights, and the Convention on the
Rights of the Child.

1. Imposition of a Mandatory Minimum
Adult Sentence of 30 Years Without
Possibility of Parole on Petitioner
Violates His Right to Special
Protection Under the American
Declaration

A child’s right to special protection is a well-
established principle of international law and is
reflected in all major human rights treaties concern-
ing the rights of the child. This Court has acknowl-
edged that international and comparative law may be
persuasive sources of authority for questions arising
under the Constitution. To this point, Article 19 of the
American Convention establishes that “Every minor
child has the right to the measures of protection
required by his condition as a minor on the part of his
family, society, and the state.” Much in accord with
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this Court’s reasoning in Roper, supra, this special
protection of children is derived “from the specific
situation of children, taking into account their weak-
ness, immaturity or inexperience.” Other treaties
and international instruments also recognize a child’s
- rights to special measures of protection based on
- immaturity, impulsivity and undue peer pressure
influence which are the very markers of adolescent
development.

Like the American Declaration, other interna-
tional law instruments also recognize that the right
to special protection applies to children who come into
conflict with the law. Art. 37(c) of the CRC requires
- that “[e]very child deprived of liberty shall be treated
... in a manner which takes into account the needs of
persons his or her age.” The International Covenant
on Civil and Political Rights, Art. 24 provides that
(“lelvery child shall have . .. the right to such meas-
~ures of special protection as are required by his
status as a minor.”). Regard for the special needs of
the child are also reflected in standards that require

" Inter-American Court Of Human Rights, Advisory Opin-
ion OC-17/2002 [hereinafter OC-17/2002], Of August 28, 2002,
Requested By The Inter-American Commission On Human
Rights Juridical Condition and Human Rights of the Child, Y60,
http://www.corteidh.or.cr/seriea_ing/index.html.

® Convention on the Rights of the Child, Arts. 3 & 20(1) (the
“most rapidly and widely ratified international human rights
treaty in the world,” ratified by 193 nations, as well as numer-
ous international decisions and standards.
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the treatment of a juvenile result from a proportion-
ate balance of the circumstances and the juvenile
status.’

The criminal trial of a 12-year-old under adult
procedures followed by the imposition of a mandatory
minimum, non-reviewable 30-year sentence with no
consideration of his child status violates two fundamen-
tal international norms that underpin the international
standards for the treatment of children: the right to
special protection and the duty of states and their
bodies to take into account the best interests of the
child. These norms are established in the ICCPR which
1s one of “the most important human rights instru-
ments adopted since the U.N. Charter and the Uni-
versal Declaration of Human Rights,”’ and ratified

° Beijing Rules, supra note 54, 5.1 concerning the “Aims of
Juvenile Justice” provides “The juvenile justice system shall
emphasize the well-being of the juvenile and shall ensure that
any reaction to juvenile offenders shall always be in proportion
to the circumstances of both the offenders and the offence.” Rule
14.2 requires that court and other proceedings concerning a
juvenile offender “be conducive to the best interests of the
juvenile,” and Rule 17 provides that any disposition by a compe-
tent authority shall be guided by the principle of proportion —
consideration of “the needs of the juvenile as well as the needs of
society” (Rule 17.1(a)) and that “the well-being of the juvenile
shall be the guiding factor in the consideration of her or his
case” (Rule 17.1(d). See also OC-17/2002, supra note 62, {61 (“it
is necessary to weigh not only the requirement of special
measures, but also the specific characteristics of the situation of
the child.”)

 Tnternational Covenant on Civil and Political Rights
(ICCPR), Art. 24 (“Every child shall have ... the right to such
(Continued on following page)
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by the United States along with 159 other nations."
By trying Petitioner as an adult and sentencing him
to the mandatory adult sentence, South Carolina has
failed to take into consideration the best interests of
the child or provide the special protection required for
children within the justice system."”

Petitioner’s trial and sentencing did not take into
account his special status or his needs as a juvenile.

measures of protection as are required by his status as a minor,
on the part of his family, society and the State.”); Opening
Statement by Matthew Waxman on the Report Concerning the
ICCPR to the U.N. Human Rights Committee, July 17, 2006, at
http://www.state.gov/g/drl/rls/70392.html.

" Office of the High United Nations High Commissioner on
Human Rights, International Covenant on Civil and Political
Rights, Status of Ratification, Convention on the R1ghts of the
Child (CRC), Art. 3.

' American Declaration, Art. VII (“[A]ll children have the
right to special protection, care and aid.”); American Convention,
Art. 19 (“Every minor chiid has the right to the measures of
protection required by his condition as a minor on the part of his
family, society, and the state.”); Beijing Rules, Rule 14.2; Princi-
ple 10 of the International Conference on Population and
Development, adopted from September 5 to 13, 1994 in Cairo,
Egypt (1994); Inter-American Court Of Human Rights, Advisory
Opinion OC-17/2002 [hereinafter OC-17/2002], Of August 28,
2002, Requested By The Inter-American Commission On Human
Rights Juridical Condition and Human Rights of the Child, 113,
http://www.corteidh.or.cr/seriea_ing/index.html.
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Indeed, because the sentence imposed was a manda-
tory minimum, the judge was not allowed to exercise
discretion to consider the appropriateness of the
length of the 30-year sentence for a child. This proc-
ess violates international norms and standards which
requires that juveniles be sentenced to imprisonment
as a last resort and then for the shortest time neces-
sary.

The right to special protection under Art. VII of
the American Declaration, recognizes that children
should be incarcerated for the shortest possible
duration. Article 37 of the CRC establishes that
imprisonment of persons under 18-years-old must be
for the shortest appropriate period of time.” Simi-
larly, the United Nations Standard Minimum Rules
for the Administration of Juvenile Justice [“Beijing
Rules”] provide that “Restrictions on the personal
liberty of the juvenile shall be imposed only after
careful consideration and shall be limited to the
possible minimum.” The commentary to Rule 17
states that the rule “implies that strictly punitive
approaches are not appropriate.” Rule 28 emphasizes

¥ Article 37(b) (“The arrest, detention or imprisonment of a
child ... shall be used only as a measure of last resort and for
the shortest appropriate period of time); see Rights of the Child,
Commission on Human Rights Resolution 2000/85, E/CN.4/
RES/2000/85, §36(b) (calling upon States “[tlo take appropriate
steps to ensure compliance with the principle that depriving
children of their liberty should be used only as a measure of last
resort and for the shortest appropriate period of time . ..”

“ Beijing Rules, supra note 54, Rule 17.1(b).
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the need to grant conditional release “to the greatest
possible extent” and “at the earliest possible time” to
juveniles that are imprisoned.” The Riyadh Guide-
lines'® also emphasizes alternatives to incarceration
for children such as Petitioner.” The U.N. Human
Rights Commission’s most recent resolution on the
Rights of the Child re-affirms that international
standards require that incarceration be for the short-
est appropriate time."

A 30-year sentence is clearly not the shortest
appropriate sentence and suggests that rehabilitation

® Beijing Rules, supra note 54, Rule 28: “Frequent and
early recourse to conditional release. 28.1 Conditional release
from an institution shall be used by the appropriate authority to
the greatest possible extent, and shall be granted at the earliest
possible time.” The commentary explains that “Circumstances
permitting, conditional release shall be preferred to serving a
full sentence.”

¥ Riyadh Guidelines, supra note 56.

" The Riyadh Guidelines, supra note 56, Rule 58 suggests
that law enforcement and other relevant personnel should be
familiar with and use “to the maximum extent possible, pro-
grammes and referral possibilities for the diversion of young
-persons from the justice system.”

* The Committee’s 2005 Resolution on the Rights of the
Child calls upon States to “ensure compliance with the principle
that depriving children of their liberty should be used only as a
measure of last resort and for the shortest appropriate time, in
particular before trial, recalling the prohibition of life imprison-
ment without possibility of release.” U.N. Human Rights
Commission, 61st Sess., Supp. 3, U.N. Doc. E/CN.4/2005/135
(2005), Res. 2005/44, at 27, http:/ap.ohchr.org/documents/
E/CHR/resolutions/E-CN_4-RES-2005-44.doc.
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was not a consideration, much less goal, of the sen-
tence in clear Vlolatlon of international treaty obliga-
tions and norms.’

2. Petitioner’s Sentence Constitutes
Cruel, Infamous or Unusual Punish-
ment (Art. XXVI) and Violates the
Right to Humane Treatment (Art. I)
as Set Forth in the American Decla-
ration

Article XXVI of the American Declaration pro-
vides that every person accused of an offense has the
right “not to receive cruel, infamous or unusual
punishment.” Given the greater vulnerability, lesser
maturity and consequent lesser moral and legal
culpability of persons under 18 years of age, the
mandatory imposition of the adult sentence of a

¥ CRC Art. 40: ICCPR Art. 10(3) & 14(4); Beijing Rules 19,
23, 26; see also Case 12.285, Domingues v. United States [here-
inafter Domingues], Report No. 62/02, at Y83 (requiring states to
“ensur[e] the well-being of juvenile offenders and endeavor their
rehabilitation.”); see also I/A Court H.R., Villagran Morales and
others (“Street Children”) Case [hereinafter Street Children
Case], Judgment of November 19, 1999, Annual Report 1999,
9197 (obligating states to endeavor toward minors’ rehabilita-
tion).

® American Declaration of the Rights and Duties of Man,
American Declaration of the Rights and Duties of Man, O.A.S.
Res. XXX, adopted by the Ninth International Conference of
American States (1948), reprinted in Basic Documents Pertaining
to Human Rights in the Inter-American System, OEA/Ser.L.V/I1.82
doc.6 rev.1 at 17 (1992) http:/www.cidh.org/Basicos/basic2.htm.
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minimum of 30 years without possibility of parole
constitutes cruel, infamous and unusual punish-
ment.” Art. 7 of the ICCPR also recognizes that, “No
one shall be subjected to torture or to cruel, inhuman
or degrading treatment or punishment.” Article 16 of
the U.N. Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment requires
that States Parties undertake to prevent “acts of
cruel, inhuman or degrading treatment or punish-
ment.” Similarly, Article 3 of the European Conven-
tion on Human Rights and Fundamental Freedoms
(“European Convention”) prohibits inhuman or de-
grading treatment or punishment. Each of these
prohibitions are implicated in the sentencing at issue
here.

Because a child’s moral and mental maturity is
different from an adult, equating a child with an
adult for purposes of severe forms of punishment is
not appropriate. The right to humane treatment
recognized under Article 5 of the American Conven-
tion specifically requires that minors subject to
criminal proceedings be “treated in accordance with
their status as minors.”

The United States has indicated general support
for special criminal procedures for children when it

# American Convention on Human Rights, Art. 5, O.A.S.
Treaty Series No. 36, 1144 U.N.T.S. 123, entered into force July
18, 1978, reprinted in Basic Documents Pertaining to Human
Rights in the Inter-American System, OEA/Ser.L.V/I1.82 doc.6
rev.1 at 25 (1992) http://www.cidh.org/Basicos/basic3.html.
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ratified the ICCPR. ICCPR Article 14 requires, “in
the case of juvenile persons, the procedure shall be
such as will take account of their age and the desir-
ability of their rehabilitation.”” When the United
States ratified the ICCPR, it attached a limiting
reservation that stipulates:

That the policy and practice of the United
States are generally in compliance with and
supportive of the Covenant’s provisions re-
garding treatment of juveniles in the crimi-
nal justice system. Nevertheless, the United
States reserves the right, in exceptional cir-
cumstances, to treat juveniles as adults,
notwithstanding paragraphs 2(b) and 3 of ar-
ticle 10 and paragraph 4 of article 14.”

The circumstances surrounding this reservation
indicates that it was intended to permit — on an
exceptional basis — the trial of children as adults and
the incarceration of children and adults in the same
prison facilities. According to the United States
Senate Committee on Foreign Relations, the reserva-
tion was included because, at times, juveniles were
not separated from adults in prison due to their
criminal backgrounds or the nature of their offenses.”

2 ICCPR, at art. 14(4).

® United Nations Treaty Collections, International Cove-
nant on Civil and Political Rights, U.S. Reservations, Declara-
tions and Understandings: Reservations, {5 (emphasis added);
138 Cong. Rec. 54781-01 (Daily Ed. April 2, 1992).

* United States, Senate Committee on Foreign Relations
Report on the International Covenant on Civil and Political
(Continued on following page)
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The reservation is not about the length or severity of
sentences for juveniles and it should not be read to
condone the harsh sentencing of juveniles involved in
serious crimes as if they were adults.

There is nothing in the reservation to suggest
that the United States reserved the right to sentence
children as harshly as adults who commit similar
crimes, and there is nothing to suggest that Peti-
tioner warranted such exceptional treatment. Indeed
the very mandatory nature of the sentence (without
any individualized consideration) precludes any
assertion that there was something unique or excep-
tional about Petitioner’s case to warrant this type of
punishment.

The American Convention not only requires
consideration of juvenile status but also authorizes
special tribunals for juveniles subject to criminal
proceedings. For example, Art. 5 of the American
Convention states that “[mlinors while subject to
criminal proceedings shall be separated from adults
and brought before specialized tribunals, as speedily
as possible, so that they may be treated in accordance
with their status as minors.”

Rights, 31 I.L.M. 645, 651 (1992) (“Although current domestic
practice is generally in compliance with these provisions, there
are instances in which juveniles are not separated from adults,
for example because of the juvenile’s criminal history or the
nature of the offense. In addition, the military justice system in

the United States does not guarantee special treatment for those
under 18.”). ’
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The Beijing Rules specifically address the need
for special procedures for juveniles in its Rule 6,
which also focuses on the need for judicial discretion
in the treatment of juveniles:

6.1 In view of the varying special needs of
juveniles as well as the variety of measures
available, appropriate scope for discretion
shall be allowed at all stages of proceedings
and at the different levels of juvenile justice
administration, including investigation,
prosecution, adjudication and the follow-up
of dispositions. 6.2 Efforts shall be made,
however, to ensure sufficient accountability
at all stages and levels in the exercise of any
such discretion. 6.3 Those who exercise dis-
cretion shall be specially qualified or trained
to exercise it judiciously and in accordance
with their functions and mandates.

Acéording. to the commentary to Rule 6,

Rules 6.1, 6.2 and 6.3 combine several impor-
tant features of effective, fair and humane
juvenile justice administration: the need to
permit the exercise of discretionary power at
all significant levels of processing so that
those who make determinations can take the
actions deemed to be most appropriate in
each individual case; and the need to provide
checks and balances in order to curb any
abuses of discretionary power and to safe-
guard the rights of the young offender.
Accountability and professionalism are in-
struments best apt to curb broad discretion.
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Taking a youth’s age into consideration is consis-
tent with universal recognition that children have

lesser culpability than adults as this Court recently
held:

Juvenile offenders cannot with reliability be
classified among the worst offenders. First,
as any parent knows, and as the scientific
and sociological studies . . . tend to confirm, a
lack of maturity and an underdeveloped
sense of responsibility are found in youth
more often than in adults.... The second
area of difference is that juveniles are more
vulnerable or susceptible to negative influ-
ences and outside pressures, including peer
pressure. ... The third broad difference is
that the character of a juvenile is not as well
formed as that of an adult. The personality
traits of juveniles are more transitory, less
fixed. These differences render suspect any
conclusion that a juvenile falls among the
worst offenders. The susceptibility of juve-
niles to immature and irresponsible behavior
means their irresponsible conduct is not as
morally reprehensible as that of an adult.”

® Roper v. Simmons, supra note 75, at 1195; See also
Domingues, supra note 59, at {67, noting prohibitions on the
execution of children are “based on the idea that a person who
has not reached the age of eighteen years is not fully capable of
sound judgment, does not always realize the significance of his
actions and often acts under the influence of others, if not under
constraint,” citing International Committee of the Red Cross,
Commentary on the Fourth Geneva Convention Relative to the

(Continued on following page)
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In addition to raising questions about relative
culpability, differences between children and adults
raise serious questions about the ability of children to
understand and participate in adult criminal proceed-
ings.

B. Sentencing a 12-Year-Old Child to a
Mandatory Minimum Term of 30 Years
Without Possibility of Parole Violates
Customary International Law

In order to establish a norm of customary inter-
national law, there must be a concordant practice by a
number of states with respect to a situation that falls
within the domain of international relations, a con-
tinuation of the practice over a considerable period of
time, a conception that the practice is required by or
consistent with prevailing international law, and
general acquiescence by other states.”® As discussed
below, the near universal acceptance of the CRC,
including provisions concerning the treatment of
juvenile offenders, establishes the existence of cus-
tomary international law.

The CRC also requires that a state’s decision to
incarcerate a child “shall be used only as a measure of

Protection of Civilian Persons in Time of War (J.S. Pictet ed.,
1958), at 346-347.

* Domingues, supra note 59, at {36.
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last resort and for the shortest appropriate period of
time.”™ A child who has committed a crime is to be
treated in a manner that takes into account “the
child’s age and the desirability of promoting the
child’s reintegration and the child assuming a con-
structive role in society.”® States are to use a variety
of measures to address the situation of children in
conflict with the law, including “care, guidance and
supervision orders; counseling; probation; foster care;
education and vocational training programs and
other alternatives to institutional care.”” The treaty
also anticipates the need for regular and accessible
procedures in which a child can “challenge the legal-
ity of the deprivation of his or her liberty.” Punish-
ing a youth offender with such a long prison sentence,
offering little motivation of rehabilitation, and scant
opportunities for learning, violates each of these
provisions. |

The CRC has near universal acceptance, with
192 out of a total of 194 countries joining as parties.
The United States and Somalia® are the only two

* CRC, at art. 37(b).
® CRG, at art. 40.1.
* CRC, at art. 40.4.
® CRC, at art. 37(d).

* According to the United Nations’ agency for children,
UNICEF, Somalia is currently unable to ratify the CRC because
it lacks a recognized government. See UNICEF, “Frequently
Asked Questions,” http://www.unicef.org/crc/index_30229.html,
accessed on January 23, 2008.
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countries in the world that have not ratified the CRC,
although both have signed it.” As a signatory to the
CRC, the United States may not take actions that
would defeat the convention’s object and purpose.®

The U.S. government has proclaimed commit-
ment to the CRC’s principles. When Ambassador
Madeline Albright, as the U.S. Permanent Represen-
tative to the U.N., signed the CRC on behalf of the
United States in 1995, she declared:

The convention is a comprehensive state-
ment of international concern about the im-
portance of improving the lives of the most
vulnerable among us, our children. Its pur-
pose is to increase awareness with the inten-
tion of ending the many abuses committed
against children around the world . . . United
States’ participation in the Convention re-
flects the deep and long-standing commit-
ment of the American people.*

¥ The United States signed the CRC on February 16, 1995,
and Somalia signed on May 2, 2002.

® See Vienna Convention on the Law of Treaties, art. 18,
concluded May 23, 1969, 1155 U.N.T.S. 331 (entered into force
on Jan. 27, 1980). Although the United States has signed but not
ratified the Vienna Convention on the Law of Treaties, it regards
this convention as “the authoritative guide to current treaty law
and practice.” S. Exec. Doc. L., 92d Cong., 1st Sess. (1971), p. 1.

* “Remarks by Ambassador Madeline K. Albright, United
States Permanent Representative to the United Nations on the

Occasion of the Signing of the U.N. Convention on the Rights of
the Child,” U.S. Press Release (February 16, 1995).
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The United States has reaffirmed this commit-
ment on subsequent occasions. For example, in 1999
Ambassador Betty King, U.S. Representative on the
U.N. Economic and Social Council stated:

Although the United States has not ratified
the Convention on the Rights of the Child,
our actions to protect and defend children

- both at home and abroad clearly demon-
strate our commitment to the welfare of
children. The international community can
remain assured that we, as a nation, stand
ready to assist in any way we can to enhance
and protect the human rights of children
wherever they may be.”

In addition to violating international human
_rights standards, trying Petitioner as an adult and
subjecting him to a mandatory minimum 30-year
sentence without possibility of parole is out of step
with the practice of the U.S.’s peer countries, primar-
ily Western democracies. (See Appendix 2) Consistent
with international norms and treaties, most peer
countries ‘'do not allow children, usually defined as
youths under the age of 18, to be tried in adult courts.
Second, when juveniles in peer countries are sen-
tenced to prison terms, whether under youth or adult

* “Statement by Ambassador Betty King, United States
Representative on the Economic and Social Council, to the
Plenary of the 54th Session of the General Assembly on the
Tenth Anniversary of the Convention on the Rights of the Child,”
November 11, 1999 http://www.un.int/usa/99_112.htm, accessed
on July 22, 2005.
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sentencing laws, they serve significantly shorter
sentences than the mandatory minimum 30-year
sentence without possibility of parole that was im-
posed in this case.

In Germany, France, and Finland, for example,
no individual can be tried as an adult for a crime
committed when that individual was younger than
18.% These practices are consistent with international
norms and treaties, including the Convention on the
Rights of the Child, which prohibits treating children
under 18 years of age as adults.”

' In some European countries, the minimum age of
criminal responsibility is 16- or 18-years-old, and it
follows that individuals younger than the age of
criminal responsibility cannot be tried as adults.” For
example, in Belgium the minimum age of criminal

% Center for the Prevention of Youth Crime (ed.), Preven-
tion of Youth Crime in Germany: Educational Strategies, 2004
http://www.dji.de/bibs/_8_prevention_1.pdf.; See, e.g., Catherine
Blatier, An Analysis of Legal Intervention Concerning Minors in
France, Child and Youth Care Forum, October 2000 http://www.
springerlink.com/content/m7425163747381g0/fulltext.pdf; Crime
and Society: A Comparative Criminology Tour of the World,
Finland, http://www.rohan.sdsu.edu/faculty/rwinslow/europe/
finland.html (implies that under 18 cannot be tried as adults.
Juvenile offender is defined as a person below the age of 21 at
the time of the offense).

% Convention on the Rights of the Child, Article 37(b)-(c)(b).
% The European Network of Ombudspersons for Children
(ENOC), Juvenile Justice: Europe’s children’s champions

challenge governments to respect young offenders’ rights, 17
Oct. 2003 http://www.crin.org/enoc/resources.
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responsibility is 18 with specific exceptions for re-
sponsibility beginning at 16.” Even in those countries
where juveniles can be tried as adults in certain
circumstances, 12-years-old is an unusually young
age at which to allow waiver of juvenile jurisdiction.
- In Canada, a juvenile may be sentenced as an adult
beginning at age 14 only for specified presumptive
offenses such as first degree murder.” The Nether-
lands restricts adult treatment of juvenile defen-
dants to individuals who were 16 or 17 at the time the
crime’s commission and subject to certain conditions,”
- and its criminal justice system allows discretion to
apply juvenile penal law to individuals 18 or older, up

 ® Catherine Van Dijk, Els Dumortier & Christian Eliaerts,
Survival of the Protection Model? Competing Goals in Belgian
Juvenile Justice, International Handbook of Juvenile Justice,
2006, available at http://www.esc-eurocrim.org/files/ch08.pdf (“In
Belgium, juveniles under the age of 18 years have no criminal
responsibility (with some exceptions as from the age of 16 ... ).
There exists no lower age limit to the jurisdiction of juvenile
law.”).

“ Youth Criminal Justice Act, S.C. 2002, c.1, s. 62. See also
Concluding Observations for Canada, CRC/C/15/Add.268, 20
October 2005, {56; Youth Justice in Canada, 31 Crime & Just.
185 (2004); Compassion, Human Rights and Adult Sentencing
Under the Y.C.J.A., 14 WR.L.S.I. 71 (2002).

“ Criminal Code Articles 77b, 77c. See also Reservation to
CRC, Article 37(c), Netherlands (“The Kingdom of the Nether-
lands accepts the provisions of article 37 (c) of the Convention
with the reservation that these provisions shall not prevent the
application of adult penal law to children of sixteen years and
older, provided that certain criteria laid down by law have been
met.”).
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to 21-years-old.” In Australia, the age at which a
juvenile can be tried as an adult is either 17 or 18
depending on the state.” In Sweden, youths under 15
cannot be tried in court at all, let alone as adults.*

Many non-Western countries and emerging
democracies also do not try children as adults. Alba-
nia, for example, does not try as an adult anyone
under 18 at the time a crime was committed.” Tanza-
nia does not allow anyone under 16 to be tried as an

adult.”

South Carolina’s law allowing a 12-year-old to be
tried and sentenced as an adult is in stark contrast to

“ Criminal Code Article 77d.

“ In Queensland, an individual can be tried as an adult at
age 17 and cannot be given adult imprisonment sentence under
17. Concluding Observations for Australia, CRC/C/15/Add.268,
20 October 2005, {73(c); First report by Australia to CRC, 1995
160. In the Northern Territory, juveniles under 18 cannot be
tried as adults. Second and third periodic reports of States
parties due in 1998 and 2003, Australia, RC/C/129/Add.4, 29
December 2004, {74.

“ «Up to the Age of 18, Children in Trouble,” 2001
http://www.bo.se/files. The report also notes that it is uncommon
for children aged 15 to 17 to be sentenced to prison.

“ Written Replies by the Government of Albania Concern-
ing the List of Issues (CRC/C/Q/ALB/1) Received by the Commit-
tee on the Rights of the Child Relating to the Consideration of
the Initial Periodic Report of Albania, CRC/C/11/Add.27, 16 Dec.
2004, 110(c).

“ Concluding Observations for Tanzania, CRC/C/TZA/CO/2,
21 June 2006, 69.
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the range of practices in other countries. Because
most peer countries do not even try 12-year-olds as
adults, there is little possibility of a 30-year manda-
tory prison sentence. A typical juvenile sentence in
countries complying with international treaties
includes fines or brief time spent in a juvenile facil-
ity.” In the United Kingdom, children may be tried as
adults and sentenced to prison terms called tariffs.
However, upon reaching a minimum term, the child is
eligible for periodic reviews which consider whether
he has been rehabilitated and may be released.”® In
contrast, Petitioner will not receive the benefit of
such review.

Even in countries that allow juveniles to serve
penal sentences, the length of the sentence imposed
on Petitioner is highly unusual given his age and the
length of the sentence. In Chile, for example, minors
aged 14 to 16 can receive penal sentences of up to 5
years.” Bosnia and Herzegovina also restricts prison

" See, e.g., Catherine Blatier, An Analysis of Legal Inter-
vention Concerning Minors in France, Child and Youth Care
Forum, October 2000, available at http://www.springerlink.com/
- content/m7425163747381g0/fulltext.pdf; Center for the Preven-
tion of Youth Crime (ed.), Prevention of Youth Crime in Ger-
many: Educational Strategies, 2004 http:/www.dji.de/bibs/_8_
prevention_1.pdf.

* See Regina v. Sec’y of State for the Home Dep’t ex parte V
& T, [1998] A.C. 407, 423-27 (H.L.) (explaining how the U.K.
instituted the flexible sentence of “detention during her Maj-
esty’s pleasure” specifically for child offenders).

® Concluding Observations for Chile, CRC/C/CHL/CO/3, 23
April 2007, 71.




PR |

25

sentences for juveniles, and 16- to 18-year-olds can
receive a maximum prison sentence of 10 years.*

Even those countries that provide civil liberties
and social privileges to its citizens at a much younger
age than the United States, still limit the permissible
state sanctioned punishments to juvenile sentencing
or maximum terms of punishment to less than half
the mandatory minimum sentence meted out to
Petitioner.”” The length of Petitioner’s sentence
stands out even when compared to countries like
Jordan and Algeria, which themselves impose rela-
tively harsh punishments on children. In Jordan,
minors can receive prison sentences of no more than
12 years.” Algeria limits the sentences imposed on
13-year-olds to 20 years.” Therefore, it appears that
even in countries where sentencing of children does
not comport with international norms and treaties,

* Concluding Observations for Bosnia and Herzegovina,
CRC/C/15/Add.260, 21 September 2005, {74(g).

* See, for instance, Jordan which fixes the age of criminal
responsibility at 7 years, yet restricts punishment for minors to
a maximum of 12 years. Appendix 2, p. 6.

* Concluding Observations for Jordan, CRC/C/J OR/CO/3,
29 September 2006, 794. (“Despite the information from the
State party that efforts are being made to raise the age of
criminal responsibility to 10 years, the minimum age of criminal
responsibility is still too low (7 years)”).

® Concluding Observations for Algeria, CRC/C/15/Add.269,
12 October 2005, {80.
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such sentences are still significantly shorter than the
one imposed on Petitioner.

¢

CONCLUSION

For the reasons stated above, Petitioner’s writ
should be granted.

Respectfully submitted,

DEBORAH LABELLE
(Counsel of Record)

221 North Main Street

Suite 300

Ann Arbor, MI 48104

(313) 996-5620

DATED: February 1, 2008
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Penal Reform International (PRI) is an interna-
tional non-governmental organization working on
penal and criminal justice reform worldwide. PRI
seeks to achieve penal reform by promoting the
development and implementation of international
human rights instruments. Given the risks faced by

 juveniles in detention and its damaging impact on a

child’s development, PRI’'s work places considerable
emphasis on juvenile justice reform. In the U.S., as in
all the countries where it works, the organization
advocates strongly for the acceptance in domestic law
and policy of international norms that recognize a
child’s particular needs and vulnerabilities and seek
to minimize the use of custodial prison sentences.

Defence for Children International (DCI) is a
global movement dedicated to the promotion and
protection of children’s rights as recognized in the
United Nations Convention on the Rights of the
Child, its optional protocols, and all other relevant
international human rights instruments. In particu-
lar DCI aims to make the situation of children and
juvenile justice in the world known internationally,
promoting actions that aim to strengthen national
juvenile justice systems and guarantee the rights of
children in conflict with the law.

Columbia Law School Human Rights Clinic
(Columbia Clinic), to bridge theory and practice,
provides students with hands-on experience working
on active human rights cases and projects. Working
in partnership with experienced attorneys and insti-
tutions engaged in human rights activism, both in the
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United States and abroad, students contribute to
effecting positive change locally and globally. In
recent years, the Columbia Clinic has worked on
several matters concerning human rights issues in
the United States.

The Bluhm Legal Clinic trains law students to be
skilled, ethical, and reform-minded profession-
als. Several faculty members in the Bluhm Legal
Clinic specialize in child-centered advocacy, working
with courts, local communities and non-governmental
organizations to advance the rights of children. In
particular, the Center for International Human
Rights (CIHR) and the Children and Family Justice
Center are engaged in research and advocacy regard-
ing the United States’ international legal obligations
to protect the rights of children.”

The World Organization for Human Rights USA
1s part of the World Organization Against Torture
international network, and focuses on U.S. compli-
ance with international human rights standards. Our
group is the only international human rights organi-
zation in the U.S. that uses litigation as the primary
means for bringing public attention to human rights
compliance needs in this country, and for obtaining
remedies for abuses. Human Rights USA submitted
several briefs to the U.S. Supreme Court on the
juvenile death penalty issue, filed and won the only
successful case to date challenging the policy of
rendition to torture (the Abu Ali case), and brought
the successful case last year against Yahoo!, challeng-
ing the policies of U.S. corporations that contribute to
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major human rights abuses in foreign nations where
they do business.
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