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Bef ore H G3 NBOTHAM BENAVIDES, and DENNI'S, G rcuit Judges.

H G3 NBOTHAM Circuit Judge:
I

This is an application for a certificate of appealability upon
two i ssues urged by Eric Charles Nenno, now on death row in Texas
for the nurder and sexual assault of a child. W are not persuaded
that the denial of relief on either of these points was an
unreasonabl e application of the |law by either the state courts or
the federal district court and refuse to issue a certificate of
appeal ability. As the applicant franmes the issues, they are:

1. Whet her a polygraph exam ner’s deli berate
silence after he scored Nenno’ s polygraph — a



tactic he knew was |likely to evoke an
incrimnating statenment from an accused who
had just taken a polygraph — anobunted to a
“subtle form of psychol ogical persuasion,”?
whi ch overcame Nenno's reluctance to admt
i nvol venent in the capital nmurder and nmade his
confessions thereafter involuntary?

2. Whet her the Constitution requires that the
states provide condemmed prisoners wth
counsel who provide effective assistance in
st at e habeas proceedi ngs?

[ 1
The case as Nenno states it is:

Eric Nenno was indicted for aggravated sexual
assault and intentionally causing the death of N cole
Bent on on March 23, 1995. He was convicted as charged on
January 18, 1996. On February 1, 1996, the jury answered
the first special sentencing issue under Art. 37.071
V.A C.C P. (the future dangerousness issue), “yes,” and
the second special sentencing issue (whether mtigating
circunstances called for a life sentence), “no.” The
trial court sentenced M. Nenno to death the sane day.

On direct appeal, the Texas Court of Crimnal
Appeals affirmed the conviction and sentence.? No
petition for wit of certiorari was filed in the Suprene
Court of the United States. An application for a state
writ of habeas corpus was filed thereafter on Cctober 16,
1998, in the trial court. The Court of Crimnal Appeals
adopted the findings of fact and conclusions of |aw
proposed by the trial court and denied relief on Novenber
14, 2001.°3

On Cctober 18, 2002, M. Nenno filed his original
federal petition for wit of habeas corpus in the

! Colorado v. Connelly, 479 U.S. 157, 164 (1986).
2 Nenno v. State, 970 S.W 2d 549 (Tex.Cri m App. 1998).
® Ex parte Nenno, No. 50, 598-01.
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District Court.* The petition was dismssed wthout
prejudice on January 13, 2004, to allow further
exhaustion of a claim based on a new Suprene Court
deci si on. Thereafter, M. Nenno refiled his federal
petition. On March 7, 2006, the district court granted
the state’s notion for summary judgenent and denied a
certificate of appealability. M. Nenno filed his notice
of appeal April 3, 2006.

L1,
Nenno constructs an argunent from Rhode Island v. Innis® and
Col orado v. Connelly® that state officers coerced his confession by
remaining silent after Nenno had voluntarily taken a polygraph
test. As the argunent goes, the officer maintained silence

thinking it likely that Nenno, anxious to learn the results of the

test, would speak out. And he did, blurting out that “I flunked
it, didn"t I.” This “coerced” statenent, it is said, was the | ever
for all the incrimnatory evidence that followed - taking the

police to the child s body in the attic of his hone, the
incrimnating DNA, and nore. As for Innis, he was in police

cust ody when officers engaged in conversation anong thenselves in

his presence. The judicial task was to define interrogation
proscri bed by M randa. The Court refused to confine Mranda' s
restraints on interrogation of persons in custody to literal

question and answer formats, accepting that police conduct

4 Nenno v. Dretke, No. 4:02-cv-04907.
5446 U.S. 291 (1980).

479 U.S. at 164.



provoking a response from the prisoner can be functional
interrogation, “...words or actions they should have known were
reasonably likely to elicit an incrimnating response.”’” O her
limts to a finding of “functional” interrogation aside, the Court
was addressing an environnent found to be inherently coercive, the
predi cate of Mranda. But Nenno was not in custody when he took
t he pol ygraph. It is true, as Nenno argues, that a confession
mght in sonme circunstances be coerced from a person not in
cust ody. But the question then is one of fundanental fairness
under the due process clause. We cannot conclude that the
adjudication by the state court and the denial by the federa
district court of this claimwas unreasonable by that neasure.
|V

Counsel ably states the case for requiring the state to
provi de counsel in state habeas review of death sentences. That
the primary battle in collateral attack of capital sentences is now
inthe state courts, |ocated there both by the jurisprudence of the
Court and the Congress cannot be denied. Nor do we question the
i nportance of conpetent representation for defendants traversing
this terrain. W say only that we do not neke light of the
argunent, saying no nore because this inferior court could not
grant the requested relief if it were persuaded to do so. The

argunent nust be nmade to the Congress or perhaps the Suprene Court.

"Innis, 446 U.S. at 302.



And so we nmust deny a certificate of appealability on this claimas
wel | .
Havi ng denied a certificate of appealability for both issues,

we lack jurisdiction to further proceed. The appeal is DI SM SSED.



