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PER CURIAM.

Billy Leon Kearse appeal s the imposition of the death penalty upon
resentencing. We havejurisdiction. Art. V, 8 3(b)(1), Fla. Const. For the reasons
expressed below, we affirm the death sentence.

Kearse was convicted of robbery with afirearm and first-degree murder for the
shooting of Fort Pierce police officer Danny Parrish. The facts surrounding this crime

arediscussed in Kearse v. State, 662 So. 2d 677, 680 (Fla. 1995). Following thejury's

recommendation, the judge sentenced Kearse to death for the first-degree murder. On



apped, this Court affirmed the convictions but vacated the death sentence and
remanded for resentencing because a number of errors occurred during the penalty
phase of thetrial. Seeid. at 685-86. This Court concluded that the trial court
improperly doubled the "avoid arrest/hinder enforcement of laws' and "murder of a
law enforcement officer” aggravating circumstances, erred in denying Kearse's request
for an expanded instruction on the cold, calculated, and premeditated aggravating
circumstance, and erroneously applied the heinous, atrocious, or cruel aggravating
circumstance. Seeid. Consequently, this Court vacated K earse's death sentence and
remanded to the tria court for a new penalty phase proceeding beforeajury. Seeid.
at 686.

The case was remanded to St. Lucie County, where the offense occurred, and
pretrial hearings were conducted there. However, because venue had been changed to
Indian River County in the originad trial, the penalty proceeding was conducted there.
The jury unanimously recommended that Kearse be sentenced to death; the tria court
followed that recommendation and imposed the death sentence. Thetria court found
two aggravating circumstances. the murder was committed during a robbery; and the
murder was committed to avoid arrest and hinder law enforcement and the victim was
law enforcement officer engaged in performance of his official duties (merged into

one factor). The court found age to be a statutory mitigating circumstance and gave it
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"some but not much weight." Of the forty possible nonstatutory mitigating factors
urged by defense counsdl, the court found the following to be established: Kearse
exhibited acceptable behavior at trid; he had adifficult childhood and this resulted in
psychologica and emotional problems. The court determined that the mitigating
circumstances, neither individually nor collectively, were "substantial or sufficient to
outweigh the aggravating circumstances.”

On appedl to this Court, Kearse raises twenty-two issues as error: (1) thetria
court's refusal to return venue to the county where the offense occurred; (2) the denia
of Kearse's objection to a motion to comply with a mental health examination; (3) the
denial of Kearse's motion for a continuance; (4) the proportionality of the desth
penalty; (5) thetrial court's evaluation of the mitigating circumstancesin the
sentencing order; (6) thetria court's failure to evaluate the nonstatutory mitigating
circumstance of emotiona or mental disturbance; (7) the denia of Kearse's motion to
disqualify the prosecutor; (8) the denia of Kearse's motion for amistrial based on the
prosecutor's comments during argument; (9) thetria court informed the jury that
Kearse had been found guilty in a previous proceeding, but that the appellate court had
remanded the case for resentencing; (10) the denial of Kearse's motion to interview
jurorsin order to determine juror misconduct; (11) pretrial conferences were

conducted during Kearse's involuntary absence; (12) the granting of the State's cause

-3



challenge to Juror Jeremy over Kearse's objection; (13) the denial of Kearse's cause
challengesto Jurors Barker and Foxwell; (14) Kearse's compelled mental health
examination constituted an uncongtitutional one-sided rule of discovery; (15) the
compelled menta health examination violated the ex post facto clauses of the United
States and Florida Constitutions; (16) the compelled mental health examination
violated Kearse's Fifth, Sixth, Eighth, and Fourteenth Amendment rights; (17) the
victim impact jury instruction was vague and gave undue importance to victim impact
evidence; (18) thetria court gave little weight to Kearse's age as a mitigating
circumstance; (19) thetria court should have merged the “committed during a
robbery" aggravating circumstance with the other aggravators; (20) thetrial court
should not have considered the "committed during arobbery" aggravating
circumstance; (21) the admission of photographs of the victim; and (22) electrocution
Is cruel and unusual punishment.

In hisfirst issue, Kearse contends that the trial court erred by not permitting
him to withdrawa hiswaiver of venue. The shooting of Officer Parrish occurred in
St. Lucie County. Kearse moved for achange of venue before his original trial on the
basis of pretrial publicity and possible difficulty in seating an impartia jury. The
motion was granted and the first trial was held in Indian River County, which isin the

samejudicia circuit as St. Lucie County. The judge transferred the case back to St.



Lucie County for the sentencing hearing and final sentencing. Thus, Kearse's appedl
came to this Court as a conviction from the circuit court in St. Lucie County. Venue
was never raised as anissuein Kearse'sfirst appeal and this Court smply remanded to
"the tria court with directions to empanel anew jury, to hold a new sentencing
proceeding, and to resentence Kearse." Kearse, 662 So. 2d at 686. Thus, there was
initially some confusion as to which county would be the location for the resentencing.
A pretrial conference was conducted by Judge Thomas J. Walshin St. Lucie County
on January 30, 1996. During this hearing, defense counsel moved to change venue
back to St. Lucie County, in effect withdrawing Kearse's previous waiver of venue.
Initialy, the State indicated no opposition to such a change, but the judge deferred
consideration of venue until Kearse could be present for the discussion. At a
subsequent hearing on February 6, 1996, the State indicated that the proper venue was
Indian River County and should not be changed back to St. Lucie County. Kearse
personally agreed to the resentencing proceeding being conducted in Indian River
County. After Kearse successfully moved to recuse Judge Walsh, however, defense
counsel renewed the motion for resentencing to be held in St. Lucie County. Newly
appointed Judge C. Pheiffer Trowbridge also deferred consideration of the motion
until Kearse could be heard personally. After hearing from all parties and Kearse, the

judge denied the motion. The judge noted that al of the reasons for granting the
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origina change of venue (pretrial publicity and possible difficulty in seating an
impartia jury) were still factorsin the case and that this guided his decision to keep
venuein Indian River County.

A motion for a change of venue is addressed to the trial court's discretion and
will not be overturned on appeal absent a palpable abuse of discretion. Colev. State,
701 So. 2d 845, 854 (Fla. 1997), cert. denied, 523 U.S. 1051 (1998). Given thetria
court's articul ated reasons for denying a change of venue back to St. Lucie County and
Kearse's origina request for the change to Indian River County, the denial here cannot
be deemed an abuse of discretion and thus we find no merit to thisissue,

Kearse also clamsthat he was involuntarily absent at two pretrial conferences
where the venue issue was discussed and that he did not properly waive his presence
at pretrial proceedings (claim 11). Florida Rule of Crimina Procedure 3.180(a) states
that "the defendant shall be present . . . at any pretrial conference, unless waived by
the defendant in writing." Because Kearse had not waived his presence at the time of

the January 30, 1996, hearing, we find that error occurred. See Pomeranz v. State, 703

So. 2d 465, 471 (Fla. 1997) (conducting pretrial conferences in defendant's absence
without defendant's express waiver was error although defense counsel purported to

waive defendant's presence); Coney v. State, 653 So. 2d 1009, 1012 (Fla. 1995)

(same), receded from on other grounds by Boyett v. State, 688 So. 2d 308, 310 (Fla

-6-



1996).

However, such violations are subject to harmless error anaysis and the
proceeding will only be reversed on thisbasisif "fundamental fairness has been
thwarted." Pomeranz, 703 So. 2d at 471. Herethe record reflects that Judge Walsh
took the venue issue under advisement and delayed hearing arguments on any motions
until Kearse could be present. On February 6, 1996, K earse filed awritten waiver of
his presence at all pretrial conferences. At ahearing that same day, Judge Walsh
acknowledged the written waiver and informed Kearse that the venue issue would be
discussed in his presence. Kearse then personally represented to the court that he
wanted resentencing in Indian River County. Thus, Kearse's absence during the
January 30 conference was harmless beyond a reasonable doubt. Seeid.

On June 21, 1996, after Kearse successfully moved to recuse Judge Walsh from
the case, defense counseal renewed the motion for resentencing to be held in St. Lucie
County and raised the issue in Kearse's absence. Although defense counsel
acknowledged on the record that Kearse had previoudy filed awaiver of hisright to
appear a the hearing, Judge Trowbridge took the matter under advisement until
Kearse could be heard personally. Because Kearse had waived his presence at pretria
conferences, we conclude that the court did not err in conducting this hearing in

Kearse's absence. Furthermore, Kearse was present at the subsequent August 26,



1996, hearing when the parties reargued their positions and the court denied the
motion and determined that the resentencing proceeding would remain in Indian River
County.

Kearse further contends that he did not validly waive his presence at any
pretrial conferences because the court did not conduct a colloquy with him after he
filed hiswritten waiver. However, rule 3.180(a)(3) provides that a defendant may
waive his or her presence at pretrial conferences by written waiver and does not
require the court to conduct awaiver hearing. Thus, Kearse validly waived his
presence at pretria conferences by virtue of his February 6 written waiver.

Issues 2, 14, 15, and 16 all relate to Florida Rule of Criminal Procedure 3.202,
which requires the court, in cases where the state seeks the death penalty and where
the defendant intends to establish mental mitigation, to order that the defendant be
examined by a mental health expert chosen by the state. Rule 3.202 became effective
January 1, 1996, but the notice deadlines were revised upon rehearing and the

amended rule became effective on May 2, 1996. See Amendmentsto Fla. Rule of

Crim. Pro. 3.220-Discovery, 674 So. 2d 83 (Fla. 1995).

Kearse clamsthat the trial court erred in granting the State's motion to compel
amental health examination because the State's notice of intent to seek the death

penalty was not timely under rule 3.202 and that the ruleisinapplicable to his case,
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which was remanded for a new sentencing proceeding (issue 2). He further claims
that the compelled mental health examination constitutes unconstitutional one-sided
discovery (issue 14); that the application of rule 3.202 in his case violates the ex post
facto clauses of both the United States and Florida Constitutions (issue 15); and that
the introduction of the expert's testimony based upon a defendant's compelled
statements violates the defendant's Fifth Amendment privilege against self-
incrimination and limits the defendant's ability to present mitigating evidence during
the penalty phase (issue 16).

Initialy, Kearse contends that the State's notice of intent to seek the death
penalty was not timely under the requirements of rule 3.202 and thus the court erred in
granting the State's motion to compel a mental health examination. While rule 3.202
became effective January 1, 1996, the rule was amended on rehearing to alter the
deadlines for the state's written notice of itsintent to seek the death penalty* and the

defendant's notice of intent to present expert testimony of mental mitigation.? As

! Rule 3.202(a) was amended on rehearing to provide that the state must give written
notice of itsintent to seek the death penalty within forty-five days from the date of arraignment.
See Amendmentsto Fla. Rule of Crim. Pro. 3.220-Discovery, 674 So. 2d 83, 85 (Fla. 1995).
Prior to the amendment, the state had ten days from arraignment to give such notice. Seeid. at
84.

2 Rule 3.202(c) was amended on rehearing to provide that the defendant must give notice
of intent to present expert testimony of mental mitigation "not less than 20 days before trial.”
Amendmentsto Fla. Rule of Crim. Pro. 3.220-Discovery, 674 So. 2d 83, 85 (Fla. 1995). Prior to
the amendment, the defendant was required to give notice of such intent "within 45 days from
the date of service of the state's notice of intent to seek the death penalty.” Id. at 84.
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explained in this Court's opinion on rehearing, "[t]he amendments shall become

effective upon the release of this opinion," which was May 2, 1996. Amendmentsto

Fla. Rule of Crim. Pro. 3.220-Discovery, 674 So. 2d 83, 85 (Fla. 1995). Thus, we

agree with the trial court's determination that the parties complied with the applicable
time limits and find no merit to issue 2.

Kearse aso argues that rule 3.202 isinapplicableto his case (issue 2), violates
the ex post facto clauses (issue 15), violates the Fifth Amendment privilege against
salf-incrimination, and limits the defendant's ability to present mitigating evidence

during the penalty phase (issue 16). In Dillbeck v. State, 643 So. 2d 1027, 1030 (Fla.

1994), this Court authorized a similar procedureto "level the playing field" between
the defense and the state. The Court explained that this procedure was necessary in

light of its earlier ruling in Nibert v. State, 574 So. 2d 1059, 1062 (Fla. 1990), that a

trial court must find that a mitigating circumstance has been proved whenever the
defense presents a reasonable quantum of competent, uncontroverted evidence of a
mitigating circumstance. See Dillbeck, 643 So. 2d at 1030. By alowing the state's
expert to examine the defendant, the state would have an opportunity to offer
meaningful expert testimony to rebut the defense's evidence of mental mitigation. See

id. (quoting State v. Hickson, 630 So. 2d 172, 176 (Fla. 1993)).

In Elledge v. State, 706 So. 2d 1340 (Fla. 1997), cert. denied, 525 U.S. 944
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(1998), the defendant argued that the trial court erred in compelling asimilar mental
health examination when there was no authority to compel the exam. In that case, rule
3.202 did not become effective until three years gfter the defendant's resentencing.
Seeid. at 1345. This Court concluded that there was no error because the procedures
ordered by the court were "consistent with the requirements set forth in rule 3.220[]
and in Dillbeck." 1d. We have also concluded that the compelled mental health
examination required by rule 3.202 does not violate the Fifth Amendment's

proscription against compelled self-incrimination. See Davisv. State, 698 So. 2d

1182, 1191 (Fla. 1997), cert. denied, 522 U.S. 1127 (1998); Dillbeck, 643 So. 2d at
1030-31. Accordingly, we agree with the trial court's determination that rule 3.202 is
applicable to the instant case and find no merit to the remainder of issue 2 and issues
15 and 16.

Inissue 14, Kearse argues that rule 3.202 requires the kind of one-sided
discovery that the United States Supreme Court deemed unconstitutional in Wardius
v. Oregon, 412 U.S. 470 (1973). We conclude that Wardius isinapposite to the
instant case. Wardiusinvolved an Oregon statute that precluded the defendant from
introducing alibi evidence where the defense did not provide notice of an alibi defense

prior to trial. The United States Supreme Court held that the Oregon statute violated

3 Florida Rule of Criminal Procedure 3.220 governs discovery in all criminal proceedings.
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due process because the statute did not specifically grant criminal defendants
reciprocal discovery rights. Seeid. at 472. The Supreme Court explained that "in the
absence of a strong showing of state interests to the contrary, discovery must be atwo-
way street.” |d. at 475. The Supreme Court concluded that "in the absence of fair
notice that [Wardius| would have an opportunity to discover the State's rebuttal
witnesses, [he could not] be compelled to revedl hisalibi defense.” 1d. at 479.

Kearse arguesthat rule 3.202 is similarly flawed in that it requires a defendant
to give written notice of intent to present expert testimony of mental mitigation, to
give astatement of particulars listing the mitigating circumstances the defendant
expects to establish through the expert testimony, and to list the names and addresses
of the experts who will establish the mitigation, while imposing no corresponding
duties on the state. See Fla. R. Crim. P. 3.202(b), (c). While rule 3.202 does not by
itstermsrequire reciproca discovery by the State, rule 3.220 spells out very specific
discovery obligations by both sides when the defendant elects to participate in
discovery. By rule, Florida provides for two-way discovery and imposes obligations
on both parties, including alist of expert witnesses. See Fla. R. Crim. P.
3.220(b)(1)(A)(i). Thisisunlike the situation in Wardius where Oregon granted no
discovery rightsto crimina defendants. See 412 U.S. at 475. Thus, we conclude that

rule 3.202 does not violate a defendant's due process rights.
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Issue 3involvesthetrial court'sdenial of Kearse's motion for a continuance in
order to depose the State's mental health expert witness and research the expert's
background in preparation for rebuttal. Thetria court conducted two hearings on
Kearse's motion for a continuance. Thefirst hearing was held severa days before the
resentencing proceeding commenced and was conducted by a substitute judge in the
trial judge's absence. Before jury selection began Kearse again moved for a
continuance and the tria judge heard argument from both sides. Thetria court denied
the continuance on the expert testimony issue, concluding that rule 3.202
contemplated timely action by the parties without long delays. The court found "no
grounds for continuance on the expert testimony issue" and ordered the partiesto
depose the experts during evenings and weekends to avoid delaying the resentencing
proceeding.

The granting of a continuanceiswithin atria court's discretion, and the court's

ruling will only be reversed when an abuse of discretion is shown. See Gorby v. State,

630 So. 2d 544, 546 (Fla. 1993). An abuse of discretion is generally not found unless
the court's ruling on the continuance results in undue prejudice to defendant. See

Fenniev. State, 648 So. 2d 95, 97 (Fla. 1994). This genera ruleistrue even in death

penalty cases. "While death penalty cases command [this Court's] closest scrutiny, it

is still the obligation of an appellate court to review with caution the exercise of
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experienced discretion by atria judge in matters such as amotion for a continuance."

Cooper v. State, 336 So. 2d 1133, 1138 (Fla. 1976); see also Hunter v. State, 660 So

2d 244, 249 (Fla. 1995).

In the instant case, there is no indication that Kearse was prejudiced by the denial of
the continuance. See Hunter. Under these circumstances, the court's denial was not
an abuse of discretion.

Claims 10, 12, and 13 involve juror issues. Kearse contends that the court erred
in denying his motion to interview the jurorsin order to determine whether juror
misconduct had occurred (claim 10). Six weeks after the jury had rendered its
recommendation that a death sentence be imposed, Kearse filed amotion to interview
the jurors. Attached was an affidavit from an assistant public defender who overheard
alunch conversation by severa unnamed jurors during the course of thetridl.
According to the affidavit, one juror stated, "l can't believe that [the defense counsdl]
said that." Another juror replied, "1 watched his face —that was abad thing." Defense
counsdl filed the motion more than a month after being informed by the public
defender about this overheard conversation. The State filed aresponse, arguing that
the equivocal nature of the comments did not warrant ajuror interview. At hearing on
this motion, both sides relied upon their written arguments and made no further

argument. The court denied the motion.



As explained by this Court in Baptist Hospital v. Maer, 579 So. 2d 97, 100

(Fla. 1991), juror interviews are not permissible unless the moving party has made
sworn alegations that, if true, would require the court to order a new trial because the
alleged error was so fundamental and prejudicial asto vitiate the entire proceeding.
This standard was formulated "in light of the strong public policy against allowing
litigants either to harass jurors or to upset averdict by attempting to ascertain some
improper motive underlyingit." Id. Kearse's allegations did not meet this standard
and thus the court did not err in denying the motion.

Kearse also raisestwo juror challenge issues. that the court erroneoudy granted
the State's cause challenge of Juror Jeremy (issue 12) and erroneously denied his
cause challenges of Jurors Barker and Foxwell (issue 13). Thetest for determining
juror competency is whether the juror can lay aside any bias or prejudice and render a
verdict solely on the evidence presented and the instructions on the law given by the

court. SeeLusk v. State, 446 So. 2d 1038, 1041 (Fla. 1984). A juror must be excused

for cause if any reasonable doubt exists asto whether the juror possesses an impartial

state of mind. See Bryant v. State, 656 So. 2d 426, 428 (Fla. 1995). A trial court has

great discretion when deciding whether to grant or deny a challenge for cause based on

juror incompetency. See Pentecost v. State, 545 So. 2d 861 (Fla. 1989). The decision

to deny achallenge for cause will be upheld on appedl if there is support in the record
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for the decison. See Gorev. State, 706 So. 2d 1328, 1332 (Fla. 1997), cert. denied,

525 U.S. 892 (1998). “Inreviewing aclaim of error such asthis, we have recognized
that the trial court has a unique vantage point in the determination of juror bias. The
tria court is able to see the jurors voir dire responses and make observations which

simply cannot be discerned from an appellate record.” Smith v. State, 699 So. 2d 629,

635-36 (Fla. 1997), cert. denied, 523 U.S. 1008 and cert. denied, 523 U.S. 1020

(1998); see dso Taylor v. State, 638 So. 2d 30, 32 (Fla. 1994). Itisthetria court's
duty to determine whether a challenge for cause is proper. See Smith, 699 So. 2d at
636.

Thetria court's finding that Juror Jeremy's views would have substantially
impaired her performance as ajuror is adequately supported by the record.
Throughout questioning by the State and defense counsdl Jeremy stated that her
feelings about the death penalty would impair her ability to follow the law and that she
just could not see herself voting for death when she knew that atrue life sentence was
an dternative. Thus, there was no error in dismissing Jeremy for cause.

In claim 13, Kearse contends that Jurors Barker and Foxwell should have been
excused for cause. In order to preserve such an issue for appeal, Floridalaw requires a
defendant to object to the jurors, show that he or she has exhausted all peremptory

challenges and requested more that were denied, and identify a specific juror that he or
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she would have excused if possible. See Dillbeck, 643 So. 2d at 1028; Trotter v.
State, 576 So. 2d 691, 693 (Fla. 1990). Intheinstant case, Kearse has properly
preserved thisissue. Although neither Foxwell nor Barker served on the jury because
Kearse struck them peremptorily, Kearse sought additional peremptory challenges
after exhausting his allotted number and named two jurors that he would strike with
the extra challenges.

However, even though the issue was preserved for appellate review, the record
shows that the trial court did not abuse its discretion in refusing to excuse Barker and
Foxwell for cause. The voir dire transcript indicates that each met the test of juror
competency in that each could "lay aside any bias or prejudice and render his[or her]
verdict solely upon the evidence presented and the instructions on the law given to
him [or her] by the court." Lusk v. State, 446 So. 2d 1038, 1041 (Fla. 1984).
Originaly, Foxwell expressed his belief in the death penalty and his frustrations with
the crimina justice system. However, when the capital sentencing process was
explained to him, he unequivocally stated that he would follow the law. Defense
counsel challenged Barker because her husband was aretired police officer and
because she originally wanted assurances that a life sentence would be atruelife
sentence and that conjugal visits not be permitted. However, Barker repeatedly stated

that her husband's status as a police officer would not influence her in any way. After



defense counseal explained that she would not receive any assurances about the nature
of alife sentence, she unequivocally stated that she could be fair and impartial and
follow the law. Barker was questioned at length by both sides. A review of this
guestioning supports the court's denia of the cause challenge. Thetrial court did not
abuse its discretion in declining to excuse these challenged venire members.
Although they expressed certain biases and prejudices, each of them also stated that
they could set aside thelr personal views and follow the law in light of the evidence
presented. Thus, we find no merit to this claim.

Kearse aso contends that the court erred in denying his motion to disqualify the
prosecutor (claim 7). Kearse moved to disqualify Prosecutor David Morgan because
Morgan had been elected county court judge in Indian River County where the
resentencing proceeding was to be held. Although Morgan had not yet taken office,
Kearse argued that the State would have "an unfair advantage in its attempt to
convince the jury that they should impose the death penalty” by being represented by
the prosecutor. The court denied the motion, stating that a disqualification on this
basis would prohibit al nominated or elected judges who had not taken office yet from
practicing law and would also affect retired judges who wanted to practicelaw. The
court also stated that there could not be a blanket assumption that such a person would

have an advantage in court and the motion could be reconsidered if any prejudice was
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revealed during voir dire.
Disqualification of a state attorney is proper only when specific prejudice

demonstrated. See Farinav. State, 679 So. 2d 1151, 1157 (Fla. 1996), receded from

on other grounds by Franqui v. State, 699 So. 2d 1312, 1320 (Fla 1997); State v.

Clausdll, 474 So. 2d 1189, 1190 (Fla. 1985). Furthermore, "[a]ctud prgjudiceis

something more than the mere appearance of impropriety.” Meggsv. McClure, 538

So. 2d 518, 519 (Fla. 1st DCA 1989). Under this standard, we conclude that the trial
court properly denied Kearse's motion to disqualify the prosecutor.

Claim 8 involves comments made by the prosecutor. During opening
argument, the prosecutor stated that Kearse "wants to live, even though he denied that
right to Officer Parrish" and urged the jury to show "this Defendant the same mercy he
showed Officer Parrish.” In response, defense counsel moved for amistrial, which the
court denied. The State contends that thisissue has not been properly preserved for
appeal because counsal simply moved for amistrial and did not object or ask for a

curative instruction. However, asthis Court explained in Spencer v. State, 645 So. 2d

377, 383 (Fla. 1994), defense counsel may conclude that a curative instruction will not
cure the error and choose not to request one. Thus, a defendant need not request a
curative instruction in order to preserve an improper comment issue for appeal. 1d.

Moreover, even though Kearse's counseal did not specifically object to the prosecutor's
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comment, counsal's contemporaneous motion for mistrial at the time that the
prosecutor made these comments was sufficient to preserve the issue for appellate

review. See Jamesv. State, 695 So. 2d 1229, 1234 (Fla.), cert. denied, 522 U.S. 1000

(1997).
This Court has found similar prosecutorial commentsto be error. See

Richardson v. State, 604 So. 2d 1107, 1109 (Fla. 1992) (finding that prosecutor

committed error in asking the jury to show defendant as much pity as he showed his

victim); Rhodesv. State, 547 So. 2d 1201, 1206 (Fla. 1989) (finding that the

prosecutor's argument that jury show defendant same mercy shown to the victim on
the day of her death was "an unnecessary apped to the sympathies of the jurors,
calculated to influence their sentence recommendation™) However, "prosecutoria
error aone does not automatically warrant amistrial.” Rhodes, 547 So. 2d at 1206.
We must examine the entire record and the nature of the improper comments made.

See, e.q., Richardson, 604 So. 2d at 1109 (concluding that, in light of the entire

record, one comment by the prosecutor was harmless beyond a reasonable doubt);
Rhodes, 547 So. 2d at 1206 (stating that even though the cumulative effect of the
prosecutor's five egregious comments required reversal, "none of these comments
standing alone may have been so egregious asto warrant amistria™). Inlight of the

record in this case, this single erroneous comment was not so egregious as to require
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reversal of the entire resentencing proceeding.

Clam 9 and part of claim 8 involve comments and instructions to the jury
regarding the nature and reason for the resentencing proceeding. In response to
inquiries by the venire members, the trial court explained that Kearse had been found
guilty by another jury and that an appellate court had remanded the case for
resentencing. The court gave asimilar instruction to the jury during the preliminary
instructions. Kearse claims that the court erred by informing the jury of his previous
conviction (clam 9). Heaso raises as error the prosecutor's comment that this Court
had directed a new proceeding to recommend death (claim 8).

When resentencing a defendant who has previoudly been sentenced to death,

caution should be used in mentioning the defendant’s prior sentence. See Hitchcock v.

State, 673 So. 2d 859, 863 (Fla. 1996). Making the present jury aware that a prior jury
recommended death and reemphasizing this fact could have the effect of
preconditioning the present jury to a death recommendation. Seeid. To avoid this
potentia problem on remand in such cases, this Court approved the following
instruction to explain to the jury why it is considering the sentence:

L adies and gentlemen of the jury, the defendant has been found guilty of
Murder in the First Degree. [An appellate court has reviewed and affirmed the
defendant's conviction. However, the appellate court sent the case back to this
court with instructions that the defendant isto have anew trial to decide what
sentence should be imposed.] Consequently, you will not concern yourselves
with the question of [hig] [her] guilt.

21-



Standard Jury Instructionsin Criminal Cases No. 96-1, 690 So. 2d 1263, 1264 (Fla.

1997). No other ingtruction isto be given by the court asto aprior jury's
penalty-phase verdict or why the case is before the jury for resentencing at this time.

See Hitchcock, 673 So. 2d at 863. Thetrial court's instructions in the instant case

were consistent with this standard instruction. Thus, we find no instructional error by
the court. We further note that defense counsel specifically approved the instruction
when initially given to the venire and did not object when it was read a second time
when new prospective jurors were included in the venire. Defense counsel again
voiced his approval of the instruction which was included in the standard preliminary
instructions given to thejury. Thus, evenif the instruction had been erroneous, the
Issue was not properly preserved.

Theonly real issue hereisthe prosecutor's comment during jury selection that
this Court had affirmed Kearse's conviction, but "said that there should be a
proceeding to recommend death." While this was clearly an erroneous statement by
the prosecutor, defense counseal neither objected to the comment nor asked for a
curative instruction. Kearse argues that the prosecutor's comment constituted
fundamental error which can be reviewed without objection and that no instruction

could curethis error. The State contends that the error was cured by the totality of the
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comments and the court's instructions and that the error did not vitiate the entire
resentencing. The record shows that this was an isolated misstatement by the
prosecutor and, as explained above, the tria court correctly instructed the jury asto the
nature of the resentencing proceeding. Thus, no relief iswarranted on this basis.
Kearse claims that the court erred in admitting photographs depicting the
victim's wounds and a surgical scar from resuscitation efforts at the hospital and also
erred in admitting the medical examiner's testimony detailing the victim's injuries
(clam 21). Before the medical examiner testified, defense counsel objected to the
medical examiner'stestimony, arguing that the victim's injuries were not relevant to
any aggravating circumstance that the jury would be instructed on* and thus should not
be admitted. The State responded that the victim'sinjuries were relevant to show the
resentencing jury the entire context of the homicide so that they would not be making
a sentencing recommendation in avacuum and that the injuries were also relevant to
show that arobbery occurred by showing that force was used. Thetrid court
overruled the defense objection to the testimony, but ruled that specific photographs
must be proffered for the court's approval. The State limited the photographs to five,

half of the number of photographs introduced during Kearse'sfirst trial. Each of the

4 The State did not seek to establish either the cold, calculated, and premeditated or the
heinous, atrocious, or cruel aggravating factors.
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photographs depicted different injuries to the victim.> The prosecutor stated that this
was the "[f]ewest number of photographs' that the State could find. The medical
examiner used these photos to explain the nature of the victim's wounds and the cause
of death. The medical examiner testified that nine of the gunshot wounds penetrated
the victim's body and four more struck his body but did not penetrate it. He further
stated that the victim would have been unable to use his left arm, unable to stand on
his|eft leg, would have been paralyzed by the injuries to his spine, would possibly
have been conscious and capable of speech, and that he died from massive internal
hemorrhage.

Thetest for the admission of evidence isrelevancy asto the "nature of the
crime" and not just as to whether the evidence was admissible to prove any

aggravating or mitigating circumstances. See Wike v. State, 698 So. 2d 817, 821 (Fla.

1997), cert. denied, 522 U.S. 1058 (1998); see dlso § 921.141 (1), Fla. Stat. (1995)
(stating that in a capital sentencing proceeding "evidence may be presented asto any

matter that the court deems relevant to the nature of the crime and the character of the

® The photographs included: the victim'sleft arm depicting a bullet entry which shattered
the bone; the victim's left leg where bullets shattered the two leg bones; the victim's back
depicting impact injuries from bullets that stuck the victim's bulletproof vest and other wounds
where bullets either entered and exited the body or were lodged under the skin; the victim's front
depicting eight bullet impacts, one exit wound, and a surgical scar on the front of the abdomen
from resuscitation efforts by medical personnel; and an x-ray depicting bullets inside the victim's
body and injury to his spine.
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defendant"). Because thiswas aresentencing proceeding, the jury initially knew
nothing about the facts of the case. See Wike, 698 So. 2d at 821. The basic premise
of the sentencing procedure is that the sentencer isto consider al relevant evidence
regarding the nature of the crime and the character of the defendant to determine the
appropriate punishment. Seeid. Had this been the samejury that originally
determined Kearse's guilt, the jury would have been alowed to hear and seethis
evidence and more. Seeid. Kearse's resentencing jury could not be forced to make its
sentencing recommendation in a vacuum, and both the photographic evidence and the

medical examiner's testimony were relevant to the nature of the crime. See Preston v.

State, 607 So. 2d 404, 410 (Fla. 1992). Moreover, thetria court has discretion to
admit relevant photographic evidence, and the fact that photographs are gruesome
does not render the admission an abuse of discretion. Seeid. Accordingly, we find no
error in the admission of the photographs or the medical examiner's testimony.

Inclaim 17, Kearse argues that the tria court erred in giving the jury an
Instruction on victim impact evidence. According to Kearse, the instruction was vague
and thus did not give the jury adequate guidance in how to consider the evidence and
also gave undue influence to the victim impact evidence by caling it to the jury's
attention. We find no merit to this claim. Defense counsel acknowledged that victim

Impact evidence was admissible, but argued that the law did not permit any instruction
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asto the evidence. The State responded that the instruction was necessary to inform
the jury that victim impact was not an aggravating circumstance, to guide thejury inits
consideration of this evidence, and to prevent the defense from arguing that it was
evidence that the State brought inimpermissibly. Thetria court overruled the
defense objection and gave the following instruction:

Now you have heard evidence that concerns the uniqueness of Danny

Parrish as an individual human being and the resultant loss to the

community's members by the victim's death. Family membersare

unique to each other by reason of the relationship and role each hasin

the family. A lossto the family isalossto both the community of the

family and to the larger community outside the family. While such

evidenceis not to be considered as establishing either an aggravating or

mitigating circumstance, you may still consider it as evidence in the case.

Defense counsel did not object to the instruction as a misstatement of the law
and offered no aternative to the State's requested instruction. Instead, defense
counsel simply argued that no instruction was required. Asthis Court has repeatedly
explained, our approval of standard jury instructions does not relieve atria judge of

hisor her responsibility under the law to charge the jury properly and correctly in each

case. See, eq., Standard Jury Instructionsin Crimina Cases (95-1), 657 So. 2d 1152,

1153 (Fla. 1995); In re Use by Trial Courts of Standard Jury Instructions in Criminal

Cases, 431 So. 2d 594, 598 (Fla. 1981). Moreover, this Court's approval of standard
Instructions does not foreclose parties from "requesting additional or alternative

instructions.”" Standard Jury Instructions In Crimina Cases (97-2), 723 So. 2d 123,
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123 (Fla. 1998). The language of the instruction given here mirrors this Court's
explanation of the boundaries of victim impact evidence® and the language in the
victim impact evidence statute.” Moreover, the instruction given helped to guide the
jury's consideration of the victim impact evidence, including that the evidence could
not be viewed as an aggravating circumstance. Thus, the court did not err in giving
this specia instruction.

Clams5, 6, and 18 involve the trial court's consideration of various mitigating
circumstances. Kearse claimsthat the trial court failed to evaluate the nonstatutory
mitigating circumstance of emotional or mental disturbance (claim 6), erred in giving
little weight to his age as a mitigating circumstance (claim 18), and did not conduct a

proper analysis as to the mitigating circumstances in the sentencing order (clam 5).

® See, e.q., Bonifay v. State, 680 So. 2d 413, 419-20 (Fla. 1996) ("Clearly, the boundaries
of relevance under the statute include evidence concerning the impact to family members.
Family members are unigue to each other by reason of the relationship and the role each hasin
thefamily. A lossto the family isalossto both the community of the family and to the larger
community outside the family.").

" Section 921.141(7), Florida Statutes (1997), provides:

VICTIM IMPACT EVIDENCE.—Once the prosecution has provided
evidence of the existence of one or more aggravating circumstances as described
in subsection (5), the prosecution may introduce, and subsequently argue, victim
impact evidence. Such evidence shall be designed to demonstrate the victim's
uniqueness as an individual human being and the resultant loss to the
community's members by the victim's death. Characterizations and opinions
about the crime, the defendant, and the appropriate sentence shall not be
permitted as a part of victim impact evidence.
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For the reasons explained below, we find no error in the trial court's consideration of
the mitigating circumstances.

Campbell v. State, 571 So. 2d 415, 420 (Fla. 1990), requires the sentencing

court to expressly evaluate in its written order each mitigating circumstance proposed
by the defendant. Kearse contends that the sentencing order here only contained a
summary analysis of the mitigation and that this lack of detail does not permit this
Court to perform a meaningful review of the order (claim 5). In a sentencing memo to
thetrial court, Kearse's defense counsdl listed forty nonstatutory mitigating factors.
Kearse claimsthat the tria court failed to properly anayze items 6 through 39 because
each factor was not specificaly listed. Instead, the court categorized these factors as
relating to Kearse's "difficult childhood and his psychological and emotiona condition
because of it." Of these factors, the court concluded that all but fetal alcohol effect
and organic brain damage were established and entitled to some weight. The court did
not abuse its discretion in grouping the nonstatutory mitigating circumstances in this

manner. See Reavesv. State, 639 So. 2d 1, 6 (Fla. 1994) (finding that trial judge

reasonably grouped severd proffered nonstatutory mitigating factors into three
factors).
Kearse also asserts that the tria court failed to evaluate the nonstatutory

mitigating circumstances of emotional or menta disturbance (claim 6). The
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sentencing order explains that the trial court rejected the statutory mental mitigating
circumstance because the disturbance was not "extreme." The order discussesthe
evidence presented and notes that the experts who testified disagreed asto the
severity of Kearse's disturbance. Additionally, the sentencing order shows that the
court did consider Kearse's mental health evidence as nonstatutory mitigation, found
such evidence to exist, and gave each of these nonstatutory factors some weight.
Finally, Kearse claims that the court erred in its evaluation of his age (18 years
and 3 months at the time of the shooting) as amitigator (claim 18). Wherea
defendant is not a minor, no per serule exists which pinpoints a particular age as an

automatic factor in mitigation. See Shellito v. State, 701 So. 2d 837, 843 (Fla. 1997),

cert. denied, 523 U.S. 1084 (1998). Instead, thetria judgeisto evaluate the
defendant's age based on the evidence adduced at trial and at the sentencing hearing.
Seeid. Deciding the weight to be given a mitigating circumstance is within the trial
court's discretion, and its decision is subject to the abuse-of-discretion standard. See
Calev. State, 701 So. 2d 845, 852 (Fla. 1997). This Court has held that the trial judge
Isin the best position to judge a non-minor defendant's emotiona and maturity level,
and this Court will not second-guess the judge's decision to accept age in mitigation
but assign it only dight weight. See Shellito, 701 So. 2d at 844.

Clams 19 and 20 both relate to the trial court's consideration of the



"commission during arobbery" aggravating circumstance. Kearse contends that either
the trial court should have merged this factor with the avoid arrest/hinder law
enforcement aggravator or should not have found this aggravator established at al.

Kearse argues that his caseis smilar to Jonesv. State, 580 So. 2d 143, 146 (Fla

1991), in which this Court concluded that the ""committed during arobbery” aggravator
could not apply even though the taking of the victim officer's gun may have technically
congtituted arobbery. We conclude, however, that the instant case is distinguishable

from Jones. In Jones, while the taking of the officer's service revolver was

"technically an armed robbery, [it] was only incidental to the killing, not the reason for
it." 580 So.2d at 146. Asnoted in our opinion, Jones took the gun and fled after the
officer had been fatally wounded in the chest. Id. at 144-45. Intheinstant case, the
evidence shows that Kearse forcibly took the officer's service pistol, turned the
weapon on the officer, and then killed him. As noted in the court's sentencing order,
"[€e]ven though [Kearse] may have been motivated by his desire to avoid arrest when
he took the gun, the incident still congtituted a robbery under the definition of that
offense” However, thetrial court gave this aggravator somewhat diminished weight
because this was not a planned activity like aholdup. Asexplained in the sentencing
order, Kearse "took the weapon to effect the killing and then kept it to conceal the

fingerprints and other evidentiary mattersit presented." In light of these
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circumstances, we conclude that the trial court properly found this aggravator and it
does not constitute improper doubling.

K earse also argues that the death sentence is disproportionate in this case
because of the quality of the mitigating and aggravating circumstances (clam 4). “Our
proportionality review requires usto ‘ consider the totality of circumstancesin a case,
and to compare it with other capital cases. It is not acomparison between the number

of aggravating and mitigating circumstances.”" Terry v. State, 668 So. 2d 954, 965

(Fla. 1996) (quoting Porter v. State, 564 So. 2d 1060, 1064 (Fla. 1990)).

In the instant case, Kearse claims that the robbery aggravator is so intertwined
with the avoid arrest aggravator that these should be considered one aggravator. He
also contends that the tria court did not properly weigh the "lifetime of mitigation
leading up to thisincident." As discussed above, however, the robbery aggravator was
properly found in this case and did not congtitute doubling. Thetria court aso
considered the various mitigating circumstances urged by Kearse, considered the
suggested factors, and gave some weight to them. The court concluded, however, that
"the statutory and nonstatutory mitigating circumstances found proven are not
individually or in toto substantial or sufficient to outweigh the aggravating
circumstances.” It iswithin the sentencing judge's discretion to determine the relative

weight given to each established mitigator, and that ruling will not be disturbed if
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supported by competent, substantial evidence in the record. See Spencer v. State, 691

So. 2d 1062, 1064 (Fla. 1996); Johnson v. State, 660 So. 2d 637, 646 (Fla. 1995). Nor

does this Court conduct a reweighing of the aggravating and mitigating circumstances.
Absent demongtrable legal error, we accept those aggravating factors and mitigating
circumstances found by thetrial court as the basis for our proportionality review. See

State v. Henry, 456 So. 2d 466, 469 (Fla. 1984).

Thus, the instant case involves two aggravating factors (committed during a
robbery and avoid arrest/hinder law enforcement/murder of alaw enforcement officer)
and anumber of nonstatutory mitigating circumstances and the statutory mitigating
circumstance of age. Thetria court afforded the mitigating circumstances only

"some" or "little" weight. Kearse cites Fitzpatrick v. State, 527 So. 2d 809 (Fla

1988), as evidence that the death sentence is disproportionate in his case. While both
cases involved the murder of alaw enforcement officer in order to avoid arrest,
Fitzpatrick is distinguishable from the instant case. The record in Fitzpatrick
supported the trial court's finding of the statutory mitigators of extreme emotional or
mental disturbance, substantially impaired capacity to conform his conduct to the
requirements of the law, and low emotional age. In addition to eyewitness and family
testimony about Fitzpatrick's "psychotic" and "goofy" behavior, severd experts

testified that Fitzpatrick had an emotional age between nine and twelve years old; a

-32-



neurologist testified that his examination revealed "extensive brain damage with
symptoms resembling schizophrenia'; and all of the experts agreed that Fitzpatrick
suffered from "extreme emotional and mental disturbance and that his capacity to
conform his conduct to the requirements of the law was substantially impaired.” 1d. a
811-12. In contrast, in the instant case the tria court found no evidence of organic
brain damage and concluded that Kearse "exhibited sophistication rather than naivete."
Thus, Kearse's reliance on Fitzpatrick is misplaced.

To the contrary, we find the instant case is comparable to Burnsv. State, 699

So. 2d 646, 651 (Fla. 1997), cert. denied, 522 U.S. 1121 (1998), in which we
concluded that the circumstances were "sufficient to support the death penalty." Burns
also involved a defendant who murdered alaw enforcement officer in order to avoid
arrest. Asintheingtant case, thetria court merged these factorsinto one aggravator
and afforded it great weight. Id. at 650. Also like the instant case, Burns was "devoid
of the statutory mental mitigators,”" and the statutory and nonstatutory mitigators that
were found were afforded only "minimal weight." Id. Accordingly, we rgect Kearse's
contention that his death sentence is disproportionate.
Ashisfina claim, Kearse argues that his death sentence must be vacated

because eectrocution is cruel and unusua punishment (claim 22). Any question

regarding the constitutionality of electrocution has been resolved since Kearse filed
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thisappeal. Seech. 00-2, 8§ 2, Lawsof Fla. ("A death sentence shall be executed by
lethal injection, unless the person sentenced to death affirmatively electsto be
executed by electrocution.") (signed into law by the Governor on Jan. 14, 2000); Sms
v. State, 754 So. 2d 657, 664-65 (Fla. 2000) (holding that the retroactive application of
the choice statute did not violate Ex Post Facto clauses of the state and federal
constitutions).
For the reasons expressed above, we affirm Kearse's sentence of death.
Itisso ordered.
HARDING, C.J., and WELLS, LEWIS and QUINCE, JJ., concur.
ANSTEAD, J., dissents with an opinion, in which SHAW and PARIENTE, JJ,,

concur.

NOT FINAL UNTIL TIME EXPIRESTO FILE REHEARING MOTION, AND IF
FILED, DETERMINED.

ANSTEAD, J., dissenting.
| have severa concerns with the majority’ s treatment of the issues, and
especialy with the conclusion that thisis one of the most aggravated and |east
mitigated murders requiring that the eighteen-year-old defendant be executed.
PROPORTIONALITY
First, and most importantly, | cannot agree that death is the appropriate penalty
in this case under the standards for proportionality we have established. In State v.

Dixon, 283 So. 2d 1, 8 (Fla. 1973), we stated that this Court’ s review processisto
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ensure that the death penalty is reserved for “the most aggravated, the most

indefensible of crimes.” We recently reiterated this view in Cooper v. State, 739 So.

2d 82 (Fla. 1999), wherein we stated that “‘[o]ur law reserves the death penalty only
for the most aggravated and least mitigated murders.’” 1d. at 85 (quoting Almeidav.

State, 748 So. 2d 922, 933 (Fla. 1999) (quoting Kramer v. State, 619 So. 2d 274, 278

(Fla. 1993))). Indeed, despite the existence of multiple aggravating factors, we
vacated Cooper’ s sentence of death because upon review of the record, we found that
the case was one of the most mitigated killings that we have reviewed. Seeid. at 86.

Based on the amount of mitigation presented by the defense and accepted by
the tria court, and the presence of only one serious aggravator, this caseis clearly not
one of the most aggravated, least mitigated of first-degree murders. Rather, the killing
resulted from the impulsive act of an eighteen- year-old who functions on alow
average-borderline intelligence level and has a documented history of emotional
problems. Importantly, thereis no evidence that Kearse set out that night intending to
commit any crime, let alone murder. Infact, he had just picked up apizza and was
returning home to eat it with friends when thistragic incident took place.

First, it isimportant to note that there is only one serious aggravator present
here. Thetria court found two aggravators after concluding that the evidence

supported four aggravating circumstances, three of which merged and could only be
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treated as one: the murder was committed while the defendant was engaged in a
robbery; the crime was committed for the purpose of avoiding arrest; the crime was
committed to disrupt or hinder the enforcement of the laws; and the victim of the
crime was alaw enforcement officer engaged in the performance of his officia duties.
Asrequired by law, thetrial court merged the second, third and fourth circumstances
Into one single aggravator. In addition, the trial court gave the first aggravator
diminished weight because athough it was technically satisfied, the record showed
that unlike adistinct and ordinary robbery, Kearse took the weapon to effect the
killing and then kept it to conceal hisfingerprints. Thus, we are considering a death
sentence based upon only two aggravating factors, one of which thetria court itself
gave diminished weight. In fact both of the aggravators are based upon the same
singlefactual predicate, the defendant’ s impulsive and irrational reaction to his
confrontation with the police officer victim.

Asfor mitigation, the trial court found the defendant’ s age a mitigating factor to
which it attributed “ some” weight. Thetrial court also gave “some” weight to
numerous nonstatutory mitigators, which include the defendant’s: (1) acceptable
behavior at trid; (2) low |Q, impulsiveness, and inability to reason abstractly; (3)
Impulsiveness with memory problems and impaired socia judgment; (4) difficulty

attending to and concentrating on visual and auditory stimuli; (5) difficulty with
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perceptual organizational ability and poor verbal comprehension; (6) impaired
problem-solving flexibility; (7) deficitsin visua and motor performance; (8) lower
verba inteligence; (9) poor auditory short-term memory; (10) mild retardation and
ability to function at athird grade level; (11) developmental learning disability; (12)
dow learning and need for specia assistance in school; (13) severe emotional
handicap; (14) impaired memory; (15) impoverished academic skills; (16) mental,
emotional and learning disabilities; (17) delayed developmental milestones; (18)
severe emotional disturbance as a child; (19) difficult childhood due to socia and
economical disadvantages; (20) impoverished background; (21) improper upbringing;
(22) manourishment; (23) lack of opportunity to bond with natural father; (24) loss of
his father when young boy which forced him to grow up without a male role modd;
(25) upbringing in a broken home and poverty; (26) dysfunctional family; (27)
alcoholic mother; (28) neglect by mother; (29) childhood trauma; (30) physical and
sexua abuse; and (31) lifein the streets after his mother gave up on him at an early
age? Thetrial court rejected Kearse' s alleged factors that he suffers from fetal alcohol
effect and a brain disorder.

The mgority relieson Burnsv. State, 699 So. 2d 646, 651 (Fla. 1997), in

#These factors were not individually listed in the sentencing order. Rather, thetrial court
grouped them together and treated them categorically. Thelist of factorsis contained in the
Defendant’ s Memorandum Regarding Sentencing.
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finding the sentence of death proportional. Burns was a forty-two-year-old adult who
had been stopped by a police officer while trafficking in cocaine. A struggle between
Burns and the police officer ensued, during which the officer waskilled. Thetrial
court found one aggravating factor, two statutory mitigators and several nonstatutory
mitigators. Theseincluded: (1) Burnswas one of seventeen children raised in a poor
rural environment with few advantages, but was intelligent and became continuoudy
employed after high school; (2) Burns contributed to his community, graduated from
high school, worked hard to support his family, with whom he had aloving
relationship, and was honorably discharged from the military, albeit for excessve
demerits after only one month and seventeen days of active duty; and (3) Burns had
shown some remorse, had a good prison record, behaved appropriately in court, and
demonstrated some spiritua growth. Seeid. at 648-49.

Burnsis patently distinguishable from thiscase. First, unlike Kearse, Burns
was in the process of committing a serious felonious criminal offense at the time he
was stopped by the officer. Indeed, the Court in Burns explicitly relied on thisfact to
distinguish the case from another case involving the murder of alaw enforcement
officer in which we had vacated the sentence of death. Second, the extent and weight
of the mitigation in Burns pales in comparison to the mitigation presented herein.

Criticaly, unlike Kearse, Burns was an intelligent forty-two year old adult. There was
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no indication that he suffered from any mental or emotiona difficulties.

Instead, this case is more comparable to Brown v. State, 526 So. 2d 903 (Fla.

1988), and Songer v. State, 544 So. 2d 1010 (Fla. 1989), both of which were cited by

Kearsein his appellate brief. 1n Brown, the defendant killed alaw enforcement
officer after being stopped during an investigation into a recent robbery that Brown
and his companion had committed. We summarized the mitigating evidence as
follows:

According to expert testimony, appellant had an |Q of
70-75, classified as borderline defective or just above the
level for mild mental retardation. At age ten, he had been
placed in a school for the emotionally handicapped.
Although chronologically eighteen, he had the emotional
maturity of a preschool child. The psychologist concluded
that both statutory mental mitigating factors applied, i.e.,
that the murder was an impulsive act committed while
appellant was under the influence of serious emotional
disturbance and while his capacity to appreciate the
criminality of his conduct or conform his conduct to the law
was substantially impaired. Additionaly, there was
testimony that appellant was not avicious or predatory-type
criminal and rehabilitation thus was likely.

526 So. 2d at 908 (footnotes omitted). We held it was error for thetrial court to
override the jury’ s recommendation of life because there was sufficient evidencein
the record to support the jury’ s recommendation. 1d.

In Songer, the defendant killed alaw enforcement officer who apparently

approached Songer while he was deeping in hiscar. Songer had walked away from a
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work release program severd days earlier. Thetria court found one aggravator
(defendant was under sentence of imprisonment) and several statutory mitigators. the
crime was committed while Songer was under the influence of extreme mental or
emotional disturbance, Songer's ability to appreciate the criminality of his conduct or
to conform his conduct to the requirements of law was substantially impaired, and his
age, twenty-three yearsold. Thetrial court also found several nonstatutory mitigators:
Songer's sincere and heartfelt remorse; his chemica dependency on drugs, which
caused significant mood swings; his history of adapting well to prison life and using
the time for self-improvement; his positive change of character attributes, as
manifested in adesire to help others; his emotionally impoverished upbringing; his
positive influence on his family despite his incarceration; and his developing strong
spiritua and religious standards. See 544 So. 2d at 1011.

Like Kearse, the defendant in Songer was not engaged in a serious felonious
offense at the time of the murder. However, unlike Kearse, and arguably more
aggravating, the police officer in Songer was killed by a hail of bullets as he
approached Songer’'s car. Although Songer involved only one aggravating factor
(which this Court diminished due to the fact that Songer had not been imprisoned),
this distinction is minimal compared to the factors presented in this case. Here, the

murder during arobbery aggravator was given diminished weight by the trial court and
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the mgjor factor centered on the fact that Kearse killed alaw enforcement officer.

Although Songer and Brown contained proof of statutory mental mitigators, that

too does not constitute a serious distinction because, athough the tria court here did
not find any statutory mitigators, it found the evidence sufficient to support numerous
nonstatutory mental mitigators. In other words, the court found and gave weight to
Kearse's deprived childhood, his economic and social disadvantages, and his low
intelligence and emotional difficulties. Asnoted above, none of these factors were
found by thetrial court in Burns.

The bottom lineisthat thisis clearly not adeath case. It isnot one of the most
aggravated and least mitigated or among the worst of the worst for which we have
reserved degth asthe only appropriate response. What elghteen-year-old Kearse did
was horrible--but his actionsin light of the bizarre circumstances in this case do not
warrant the ultimate penalty of death.

AGE MITIGATOR

Whether a particular mitigating circumstance exists and the weight to be given

to that mitigator are matters within the discretion of the sentencing court. See

Campbell v. State, 571 So. 2d 415, 420 (Fla. 1990). Thetria court’s conclusions asto

the relative weight will be sustained if “supported by * sufficient competent evidence

intherecord.”” 1d. (quoting Brown v. Wainwright, 392 So. 2d 1327, 1331 (Fla




1981)). In Shellito v. State, 701 So. 2d 837 (Fla. 1997), we stated that “whenever a

murder is committed by a minor, the mitigating factor of age must be found and
weighed but that the weight can be diminished by other evidence showing unusual
maturity.” |d. at 843. However, where the defendant is not a minor, asin the case
herein, “no per serule exists which pinpoints a particular age as an automatic factor in
mitigation.” 1d. “[I]f adefendant’ s ageisto be accorded any significant weight asa
mitigating factor, ‘it must be linked with some other characteristic of the defendant or

the crime such asimmaturity.”” Mahn v. State, 714 So. 2d 391, 400 (Fla. 1998).

Thus, the existence and weight to be given to this mitigator depends on the evidence
presented at trial and the sentencing hearing. See Shellito, 701 So. 2d at 843.

Here, thetria court found age as a statutory mitigating factor. However, the
court gave this factor only “some” weight because “the defendant had already been
through many stages of the criminal justice system” including prison and had
“exhibited sophistication rather than naivete.” The court noted that the obvious intent
of the statute was to give consideration to a youth who acts from immaturity, but found
that that was not the case here. The judge' s conclusion is not supported by the
evidence.

The evidence demonstrates that K earse was elghteen years old at the time of

the offense. Asachild, he was placed in schools for the emotionally handicapped. In
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1991, after the commission of the crime, Kearse underwent a series of
neuropsychological teststo determine hisintellectual functioning. These tests
revealed averbal |Q of 75, placing Kearse in the lower fifth percentile of peoplein his
age group. According to one expert, this score places Kearse in the borderline range
of intelligence and means that he has difficulty receiving, integrating, and sequencing
information. This expert noted that Kearse' s score is sSimilar to the score Kearse
received when tested in 1981, which meansthat his intellectual function did not
significantly increase with age. Further testing indicated that in 1991 (at age el ghteen)
Kearse could spell on athird grade level and do arithmetic on afourth grade level.
According to the defense expert, these scores indicate severe learning problems.
Although the State' s expert disputed severa of the conclusions offered by the defense
experts, the State’ s expert did not challenge the defense’ s evidence as to learning
disabilities except to state his belief that Kearse could at least read on a sixth grade
level in order to take the tests. The State' s expert agreed that the test results suggest
that Kearse has intellectual deficits and subnormal 1Q.

The sentencing order fails to acknowledge this evidence. Further, contrary to
the tria court’s conclusion, the record establishes that Kearse operated at an
intellectual level much lower than his chronological age. Accordingly, | believe the

trial court’s conclusion with regard to this mitigator is erroneous. Greater weight
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should have been given to thisfactor.
STANDARD OF REVIEW FOR CAUSE CHALLENGES

| am also concerned that the magority opinion is not upholding our prior rulings
that any doubts about impartiality should be resolved in favor of granting afor-cause
challenge. Inthiscase, Kearse challenged the trial court’ s for-cause determination as
to threejurors. juror Jeremy who was excused for cause based on her anti-death views
and jurors Barker and Foxwell who were not excused for cause despite their pro-death
views. The mgjority holds that the trial court did not err in excusing juror Jeremy
because she stated that her feelings about the death penalty would impair her ability to
Impose a death sentence. The mgority further holds that the trial court did not err in
denying Kearse' s for-cause challenge as to the other two jurors because, “[a]lthough
they stated certain biases and pregjudices, each of them aso stated that could set aside
their personal views and follow the law in light of the evidence presented.” Mgority
op. a 18-19. Thisanaysisisincomplete.

In Singer v. State, 109 So. 2d 7 (Fla. 1959), this Court stated “that if thereis

basis for any reasonable doubt as to any juror’s possessing that state of mind which
will enable him to render an impartial verdict based solely on the evidence submitted
and the law announced at thetrial he should be excused on motion of a party, or by the

court on itsown motion.” 1d. at 23-24. The Singer opinion emphasized that “ajuror’s



statement that he can and will return a verdict according to the evidence submitted and
the law announced at the trial is not determinative of his competence, if it appears
from other statements made by him or from other evidence that he is not possessed of
astate of mind which will enablehimto do s0.” Id. at 24. We stressed that the test
should not be “whether the juror will yield his opinion, bias or prejudice to the
evidence, but should be that whether heis free of such opinion, prejudice or bias or,
whether heisinfected by opinion, bias or prejudice, he will, nevertheless, be able to
put such completely out of his mind and base his verdict only upon the evidence given
a thetrid.” 1d.

This Court applied the samerulein Hill v. State, 477 So. 2d 553 (Fla. 1985), in
anayzing whether ajuror should have been excused for causein light of that juror’s
views on the death penalty. During voir dire, the juror expressed a strong biasin favor
of the death penalty and, based on media accounts of the events, had formed an
opinion asto the guilt or innocence of the participants. However, the juror stated that
he believed he could set his opinion aside and listen to the evidence presented in
court. During voir dire, the following was also said:

PROSECUTOR: Have you ever thought
about what type of case would deserve a degth
sentence?

JOHNSON: Yes, sir, premeditated
murder, and felony murder.
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When asked by defense counsal how he was going to keep
his preconceived opinion from affecting his deliberations,
Mr. Johnson answered as follows:

Weéll, basicdlly, like | said, | have not
associated that opinion with Mr. Hill. It was
just ablank feeling that . . . someone that
shoots someone el se should be punished.

| feel anyone that shoots anyone elsein the
type of incident as much as | know about it
now, the death penalty should be imposed
upon them. That's basically what | felt at the
time.

(Emphasis supplied). Later intheinquiry, with regard to
the imposition of the death penalty, defense counsel asked:

Do you fed like from under the facts that you
know now, do you fedl like this might be an
appropriate case?

JOHNSON: | don't fed | have redlly been
given any more facts than | have before
coming into the courtroom.

DEFENSE COUNSEL: You formed an
opinion before though?

JOHNSON: Yes, gir.

DEFENSE COUNSEL: Haveyou
discarded that opinion?

JOHNSON: Not necessarily.

DEFENSE COUNSEL: Do you fed that
in al cases of premeditated murder that the
death penalty should be applied?

JOHNSON: It'sahard question to answer.

DEFENSE COUNSEL: Yes, Sit, sureis.
JOHNSON: I'm not saying in al cases,
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dependent upon the evidence.

DEFENSE COUNSEL: Areyou il
inclined towards the death penalty in this case
if in fact thereis aconviction?

JOHNSON: Yes, sir.

DEFENSE COUNSEL: That'sthe
presumption that you came into this court
with?

JOHNSON: Yes, sir.

Id. at 555. This Court held that juror Johnson should have been excused for cause and

explained that

[i]t is exceedingly important for the trial court to ensure that
a prospective juror who may be required to make a
recommendation concerning the imposition of the death
penalty does not possess a preconceived opinion or
presumption concerning the appropriate punishment for the
defendant in the particular case. A juror is not impartial
when one side must overcome a preconceived opinion in
order to prevail. When any reasonable doubt exists asto
whether ajuror possesses the state of mind necessary to
render an impartial recommendation as to punishment, the
juror must be excused for cause.

Id. at 556 (emphasis added).

Here, the trial court denied defense challengesto jurors Barker and Foxwell for
cause based on their views as to the appropriate punishment, and Kearse was forced to
peremptorily strike both jurors. The majority opinion correctly states the test for
determining juror competency. The majority also correctly states the concept that a

juror should be excused for cause if any reasonable doubt exists as to whether the



juror possesses an impartia state of mind. See mgjority op. at 16. However, contrary
to the summary conclusion of the mgjority opinion, it appearsthetrial court erred in
refusing to excuse jurors Barker and Foxwell for cause, and the mgjority failsto
acknowledge our holdings that any reasonable doubt requires excusal of the juror.
Juror Barker stated that she favored the death penalty. During voir dire, she
further stated that in deciding whether to recommend life or death, she would “have to
be assured that the perpetrator would not be put into prison where conjuga visits
would be alowed or perhaps the fact that he could get out on atechnicality.” Shethen
claims that she could recommend alife sentenceif she “was assured that there would
be no chance of parole a any time.” Defense counsdl informed juror Barker that there
would be no such assurances during trial and asked whether that would be a concern
for her. Thejuror responded that she would have to “weigh the evidence and decide.”
She later admitted that there were circumstances where life would be the appropriate
penalty. Although juror Barker claimed that she would weigh the evidence and decide
accordingly, | am concerned with her initial comment that she would require
assurancesthat alife sentence meant atrue life sentence. Her statementsindicate that
the defense would have the burden of assuring her that the defendant would remain in
prison for the rest of hislife. Despite juror Barker’s promise to weigh the evidence,

her initial statements created a reasonable doubt as to her ability to consider life asone
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of the permissible forms of punishment.

Juror Foxwell expressed frustration with the criminal system, stating: “I don’t
understand Floridalaw as far as he' s already been tried and convicted, | mean, why in
the heck do we have to go through al this expense again to sentence him?* After a
brief explanation by defense counsd, juror Foxwell asserted that he could listen to the
evidence and follow the law. However, he then stated that he was a strong proponent
of the death penalty because there is nothing worse than taking alife. Foxwell told
the defense counsal that he would “have to do alot of talking” to change hismind.
The following colloquy occurred next:

Defense counsal: All things being equal, would it be
fair to say that just knowing what you know as of now about
the evidence you' re going to hear, would it be fair to say
that you' re going to tend to recommend death under these
facts based upon your fedlings?
Mr. Foxwell: Well you' ve aready told us he’'s been
convicted. Now you got to convince us another way, right?
Defense counsdl: That'swhat I'm saying. If that’ sthe
way you fedl, correct?
Mr. Foxwell: Yes.
The next day, the State asked juror Foxwell whether he could listen to the evidence
and make a determination based on the law asinstructed. The juror responded: “I
would try my damndest.” He further stated that he would consider whatever evidence

the defense presented in mitigation.

That juror Foxwell stated that he would listen to the evidence and would follow
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the law is not dispositive if such assurances are insufficient to overcome his earlier
statements concerning his preconceived view about punishment. See Singer. Juror
Foxwell clearly stated that the defense would have to “change hismind” in order to
overcome his belief that death was the appropriate penaty. His statements during voir
dire created areasonable doubt as to hisimpartidity and the trial court should have
ruled in favor of the defense and excused juror Foxwell for cause.’

WITHDRAWAL OF WAIVER OF VENUE

Article, section 16 of the Florida Constitution guarantees defendants the right

“to have a speedy and public tria by an impartial jury in the county where the crime
was committed.” This Court has construed this right as an important one which “must

not be lightly treated.” O’ Berry v. State, 47 Fla. 75, 86, 36 So. 440, 444 (1904); see

also Rhoden v. State, 179 So. 2d 606, 607 (Fla. 1st DCA 1965) (noting that right to

jury tria in county where crime was committed is aright that should be “jealoudly
guarded”). Undoubtedly, Kearse had the constitutional right to be tried in Port St.

Lucie County since that iswhere the crime was committed. He waived that right,

*Because K earse was forced to use two of his peremptory strikes in order to remove
jurors Barker and Foxwell from the panel, exhausted his peremptory challenges, and was denied
additional peremptory strikes, the denial of the for-cause challenges constitutes reversible error.
SeeHill, 477 So. 2d at 556 (“[I]t isreversible error for a court to force a party to use peremptory
challenges on persons who should have been excused for cause, provided the party subsequently
exhausts all of his or her peremptory challenges and an additional challenge is sought and
denied.”).
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however, when he requested a change of venue due to pretrial publicity.

Thetrial court in this case concluded that a defendant could not withdraw a
waiver of venue. Nevertheless, this Court has recognized the proper withdrawal of a
waiver of another similar constitutional right—theright to ajury tria. In fact, the same
congtitutional provision that guarantees defendants the right to be tried in the county
where the crime occurred aso guarantees defendants the right to be tried by an
impartid jury. See Art. 1, § 16(a), Fla. Const.

In Floyd v. State, 90 So. 2d 105 (Fla. 1956), the defendant waived hisright to a

jury trial and then later attempted to withdraw that waiver. This Court held that a
defendant may withdraw awaiver of jury tria if he or she does so in good faith and the
withdrawal will not cause delay or harm to the State:

It would appear to usthat the fundamental and cherished
right of tria by jury will best be protected and be caused to
“remain inviolate” if the withdrawal of the waiver to such a
trial isrefused by a court only when it is not seasonably
made in good faith, or is made to obtain adelay, or it
appears that some real harm will be done to the public, i.e,,
the State, such as unreasonable delay or interruption of the
administration of justice, real inconvenience to the court
and the State, or that additiona expense to the State will be
occasioned thereby.

Id. at 106. Because there was nothing to show that the State or the court would have
been inconvenienced in any way if the motion was granted and no valid ground for

denying the motion had been asserted, this Court held the trial court had abused its
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discretion in denying Floyd' s motion to withdraw the waiver of jury triad. 1d. at 107.
The same principle should apply here.

Because Kearse has a constitutional right to be tried in the county where the
crime occurred and specifically requested to betried in St. Lucie county,® Kearse
should have been permitted to withdraw his earlier waiver of venue. The motion
appears to have been made in good faith, and thereis no evidence in the record that
the State or the court would have been inconvenienced.

Importantly, the record reflects that many phases of the proceedings occurred in
St. Lucie County and it does not appear the state would have been harmed if this case
remained there. During Kearse' sinitid trial, and despite the change of venue to
Indian River County, the tria court transferred the case back to St. Lucie County for
sentencing, from which the notice of appea was subsequently filed. On apped, this
Court remanded the case to St. Lucie County for resentencing. The crime occurred in
St. Lucie County, the pretrial hearings were being held in St. Lucie County, and the
trial court did not anticipate any problems with obtaining an available courtroom in St.

Lucie County. Because ajury had to be impaneled in either county, there was no

9As the mgjority points out in its opinion, the record reflects that Kearse initially
requested that resentencing be held in Indian River County. However, the maority failsto
mention that after the recusal of Judge Walsh, the defense renewed its motion to establish venue
in St. Lucie County and at a hearing on the matter, Kearse stated that he would prefer to be tried
in St. Lucie County.
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showing that holding the resentencing in St. Lucie County would cause additional
delays. Although the court was concerned with pretria publicity and its effect on the
ability to find impartia jurors, thereis no evidence that it would be difficult or
Impossible to obtain an impartia jury in St. Lucie County. Thetrial wasoriginaly
held in 1991 and the resentencing took place in 1996, five yearslater. Thus, at this
stage of the proceedings, there was no showing that the parties could not have
obtained an impartia jury.

Further, Kearse's motion appears to have been made in good faith. He argued
that holding the resentencing in Indian River County could prejudice his case because
of adifference in the number of African Americansin Indian River County compared
to St. Lucie County. He pointed out that the percentage of African Americansin the
population in St. Lucie County was amost twice the percentage of African Americans
in Indian River County. In addition to the differencesin the racial makeup of the two
counties, Kearse noted the fact that the prosecutor had recently been elected ajudgein
Indian River County. Under these circumstances, the trial court abused its discretion
in denying Kearse' s request to be resentenced in St. Lucie County.

PROSECUTOR’ S“NO MERCY” ARGUMENT
During the State’ s opening statement to the jury, the prosecutor identified the

facts he believed the evidence would show and then concluded with the following
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remarks:

Now | don’'t know what the Defenseis going to show
you in an attempt to mitigate this horrible crime. We have
some idea based on voir dire, but we'll have to wait and
see. But whatever that mitigation is, | would ask you now,
listento it, consider it and then ask yourself what does this
have to do with the true character of the Defendant on
January 18th, 1991 when he took that gun and pulled that
trigger 14 times.["]

We are here because this Defendant is guilty of murder.
We are here because the Defendant wantsto live, even
though he denied that right to Officer Parrish. The bottom
line, Ladies and Gentlemen, iswe're here seeking justice
on behalf of Officer Danny Parrish. A voice we' re going to
bring from six years ago demand justice. We are here
asking you to show this Defendant the same mercy he
showed Officer Parrish, except in this courtroom it will be
In accordance with the law.

Defense counsal moved for mistrial on the “no mercy” argument. Following the trial
court’s denia of the defense motion, the prosecutor reiterated its* no mercy”
argument, stating “at the end of this proceeding, we're going to ask you to show this
Defendant the same consideration that he showed Officer Parrish almost six years ago
[by sentencing him to death].”

The majority opinion agreesthat the prosecutor’ s remarks were improper.

UThisremark is also troubling because the prosecutor essentially istelling the jury that
whatever the defense presents as mitigation about the defendant’ s background does not matter.
Although this too was an improper expression of the prosecutor’s personal opinion on evidence
that had not yet been submitted, it was not objected to at trial and appellate counsel did not
present thisissue on appeal. Thus, thisissueis not presently before the Court.
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However, the mgority holds that the prosecutor’s “no mercy” comment during
opening statement to the jury was not prejudicial. The opinion relies on Rhodesv.

State, 547 So. 2d 1201 (Fla. 1989), and Richardson v. State, 604 So. 2d 1107 (Fla.

1992), in support of its conclusion that although the “no mercy” comments were
improper, they do not require reversal. Both cases can be distinguished by the smple
fact that they involved statements made during closing argument.

Here, the prosecutor’ s remarks are especially troubling because the comment
was made during opening statement. The defense did not present opening remarks at
this stage of the proceeding, having reserved the right to make an opening statement at
alater time. The purpose of opening statement is to recite the facts the attorney

believes will be proven by the evidence at trial. See Occhiconev. State, 570 So. 2d

902, 903 (Fla. 1990). Arguments and personal opinions are inappropriate. See First
v. State, 696 So. 2d 1357, 1358 (Fla. 2d DCA 1997) (reversing for new tria where
prosecutor expressed personal belief during opening statement that defendant’ s alibi
witnesswasa“liar”). The prosecutorial comments here set the course for the entire
proceeding because they established that justice could only be served by imposing
desath (i.e., the same fate met by Officer Parrish). Thus, the jury started listening to
the State' s evidence immediately after the prosecutor’ s erroneous remarks. Under

these circumstances, it is difficult to say that the prosecutor’ s final words had no effect
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on thejurors minds.

SHAW and PARIENTE, JJ., concur.
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