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PRELIMINARY STATEMENT

Appel | ant was t he def endant and Appel | ee was t he prosecutionin the
Cimnal Division of the Crcuit Court of the N neteenth Judicial
Crcuit, in and for St. Lucie County, Florida. In the brief, the
parties will be referred to as they appear before this Honorabl e Court.

The followi ng synbols will be used:

"R Record on Appeal ,
“T Trial Transcript
"SR’ Suppl erent al Record

STATEMENT OF THE CASE

Appellant, Billy Leon Kearse, was charged by indictnent wth
preneditated murder R2. Appellant was al so charged with one count of
robbery R4. Jury selection began on Cctober 14, 1991. Appellant was
found guilty of first-degree nurder as charged R343. Appellant was
found gquilty of robbery as charged R343. The trial court sentenced
Appel lant to death for the nurder R369. The trial court departed from
t he recormended gui deline sentence and sentenced Appellant to life in
prison for the robbery R351-352. A tinely notice of appeal was filed
R371.

This Court affirmed Appellant’s conviction, affirned his life

sentence, and vacated his death sentence and renmanded for a new

sentenci ng R401-424. Kearse v. State, 662 So. 2d 677 (Fla. 1995). This
Court issued its mandate on Decenber 11, 1995 R400.

The penalty phase occurred on Decenber 9, 1996. The jury
recommended a sentence of death R575. On March 24, 1997, the trial
court sentenced Appellant to death and filed its sentenci ng order R706-

09. Atinmely notice of appeal was filed R696. This appeal follows.



STATEMENT COF THE FACTS

The rel evant facts are as follows: On January 18, 1991, Appell ant
had just driven with Rhonda Pendl eton to pick up a pizza when probl ens
with the car began to occur T1934- 36, 1838-40. Appellant then drove in
the wong direction on a one-way street T1936, 1839. Oficer Danny
Parrish arrived and asked Appellant for identification T1940, 1842.
Appel l ant gave Parrish several alias nanes which did not match any
driver’s |license history T1940, 1843. Appell ant was ordered to pl ace his
hands on the car T1971. A scuffle ensued and Appellant grabbed
Parrish’s weapon and fired fourteen shots T1947, 1859, 1571-72. Ni ne
shots struck Parrish and four shots struck his bull et-proof vest T1694.
The police checked the license plate and determ ned that the car was
registered to an address in Ft. Pierce T1399-1401. Appel I ant  was
arrested at that tinme T1412-13. Appel I ant confessed that he shot
Parrish after a struggle had ensued T1571-72.1

Em |y Baker, the licensed nental health counselor, testified that
in 1981 she worked with abused, neglected, and ungovernable children
T1990-1997. A petition for ungovernability was fil ed agai nst Appel | ant
due to poor school attendance and behavioral problens at school
T2000, 2002. Appel l ant was conm tted to youth hall which was set up |ike
an or phanage-type horme T2002. Appellant was rel eased to t he supervi si on
of hi s nother under the Suspected Child Abuse and Negl ect Program ( SCAN)
T2002. Appellant’s nmother, Bertha Kearse, enrolled in hone parenting
formJuly 26, 1981 to March 17, 1982. It was feared that Appel |l ant was
runni ng away froman abusive situation T2004. There were concerns that

Appel I ant was bei ng abused T2013. Bertha Kearse acknow edged that she

! These guilt facts relating to the shooting are essentially
identical to the facts laid out in this Court in its earlier decision
in Kearse v. State, 662 So. 2d 677 (Fla. 1995).

2



was whi ppi ng Appellant every day T2014. Ms. Kearse had a really
[imted interaction with Appellant T2014. The Kearse famly was
dysfunctional and because of al cohol and abuse, Appellant had to fend
for himself T2015. Appellant was | eavi ng honme because his nother was
buyi ng beer and was fighting with her boyfriend T2016. Appel | ant becane
scared due to this T2016. Appel | ant was beaten by hi s not her throughout
hi s upbringing T2018. Ms. Kearse participated in the SCAN Program at
a superficial level to get the authorities off her back T2018. There
was not a lot of change in her parenting skills or behavior T2018.
Baker testified that Appellant started comng to the attention of
t he del i nquency system T2022. H s crines were primarily burglaries and
petty theft. There was not a |ot of aggressive behavior T2024. The
aggression was only in the context of someone being aggressive to him
T2024. Appellant was in the situation of wanting to be with ol der boys
even if it was just in the context of being boosted through a wi ndow by
them 1In other words, sonething they called “kiddie burglaries” T2025.
It was the situation of a little skinny kid being boosted through a
wi ndow by ol der boys T2026. Appellant was retained i n ki ndergarten and
the first grade. Functionally, he was slow T2026. Wen he was seven
years old his math score was .3 which was at a kindergarten | evel T2027.
Dr. Desai did a psychiatric report in 1987. Desai eval uated Appel | ant
when he was in mddl e school T2028. Appellant would listen to his mnd
-- telling himwhat to do right and what to do wong T2028. Thi s showed
an early sign of sonme sort of auditory hallucination process or
di sassoci ati ve process where the enotions separate from the person
T2028- 29. Abused children sonmetines disassociate T2029. Appel | ant
heard his mnd talk to himand this is consistent with other eval uations

T2029. Appellant cane froma pretty dysfunctional famly T2029.



When Appel lant was in the fourth grade he was readi ng at approxi -
mately a first grade |level T2031. When he was thirteen years, seven
nont hs, he was reading at the first grade | evel and overall performng
at a second grade |l evel T 2031. During 1985 and 1986 he was admi ni str a-
tively placed in the sixth grade at St. Lucie School T2031. The records
of what the teachers said was consistent with soneone who is severely
and enotional | y handi capped T2033. In the school roomthere was no doubt
that Appellant was operating at a retarded | evel T2033. At the age of
thirteen Appellant was functioning at a third or fourth grade |eve
T2034. Appellant was failing all subjects in school and it was again
reconmended that he be placed in the severely disturbed program T2034.
In WMarch, 1987, Appellant was placed in a full-tine enotionally
handi capped program T2034. Various test scores showed that Appell ant
had t he equi val ent 1Qscore of 69 T2037. Appellant woul d be adm ni stra-
tively advanced through school because the school could not keep a
person behind a grade nerely because they could not read or wite T2038-
40.

Baker testified that the other children that had attitudes which
woul d not surprise her if they kill but that Appellant was not that type
of person T2045. Appellant was not violent in the sense that he would
perform an unprovoked attack, but he was hyperactive T2045-46.
Appel lant got in some fights but he was not mean or violent T2046. At
t he age of eight or nine, Appellant would stay out all night to get away
fromthe drinking and his famly T2055. Twenty-five percent of the
daily beatings he received were for things he did not do T2055.
Soneti mes he was bei ng beaten naked while in the bathtub T2055. At the
age of seven or eight, Appellant’s puni shnent woul d i ncl ude bei ng forced

to wal k around the block naked while people in the street would be



| aughing at him T2056. Appel lant’ s nother would beat him with an
extensi on cord and coat hangers T2056. These were not spanki ngs T2056.
Appel lant’s nother was also beaten as a child with extension cords
T2057. By the tine Appellant had reached the age of ten, his nother
started | ocking the doors when he went out so he would either have to
sleep in a car or behind sonmeone’s house and get up in the norning
T2060. Appell ant began runni ng away fromhone at the age of six due to
drinking and abuse T2060. It was typical for Appellant’s nother to
drink two or three six-packs of beer T2061. Appellant started drinking
at the age of four or five T2061. He was taking nmarijuana at the age
of twelve and thirteen T2061. Appel lant’s stepfather also had a
dri nki ng problem T2063. Al cohol created a violent atnosphere in the
house T2063. Appellant’s mother would send himto the store to buy
i quor T2064. Appellant woul d be beaten by a gang for the noney on the
way to the store T2064. Then Appellant’s nother would beat him for
| osing the noney T2064. Appellant was twi ce hit by a car and received
a fractured ankle at age 10 or 12 T2075. As an infant Appellant fel

into a bucket of bleach T2076. Appellant also fell out of a wi ndowonto
his head T2076. Appel I ant al nost drowned three tines T2076. The
friends of Appellant’s nmother would have sex with Appellant T2077. He
was nol ested by at the age of 12 by a sixteen-year-old T2077. Appel | ant
woul d not get involved in fights unless he was backed into a corner
T2085. The record of this information cones from a reliable source
T2086. Appellant has a panic disorder T2095. Baker is an expert in
pani ¢ di sorders T2066. 1In 1981, Dr. Kushner found a nunber of problens
related to brain damage T2121. Appellant has a short term auditory
menory and his long-termauditory nenory was | ess than adequate T2121.

Appel | ant has poor fine motor skills T2122. He has very poor planning



efficiency T2122. He has poor common sense which is typical of a child
who has low intellectual capacity and brain damage T2122. He has a
borderline to | ow average intelligence range and |l earning disabilities
consistent with fetal al cohol syndronme T2123. The Wechsl er Intelligence
Test showed a verbal 1Q of 74 and a full-scale 1Q of 78 T2124.
Appellant’s deficits are consistent with brain damage T2125. Because
of the damage Appel | ant tends to be i npul sive T2125. Appel |l ant does not
have the ability to reason clearly and to | ook at his options T2125.
The damage he suffered could be frominjury, accident, or prenatal issue
T2130.

Sharon Kraft testified that she had a masters degree in rehabilita-
tion counseling and educational guidance T1763. Kraft handl ed
Appel l ant’ s referral at Engl ewood Center T1764. Appellant had to repeat
both the first and second grades for severely enotionally handi capped
children T1765,1768. Appellant’s problens got worse with the passage
of time T1768. Kraft came into contact with Appellant on a daily basis
T1769. Appellant’s nother never responded to requests for her to cone
in T1770. Appel lant’ s nother never participated in any prograns
designed to assist Appellant T1771. Appellant was very small for his
age and appeared to be a neglected child T1771. Appellant responded
favorably to a structured environnent T1774. Al of Appellant’s grades
were Ds and F s T1777. Appellant was a follower T1777. Appel |l ant had
a problem concentrating T1777. Appellant was overly active and could
not screen out noises like ordinary children T1778. He was tested in
1984 and the tests reveal ed that he was not functioning at a | evel that
he was supposed to T1781. In the seventh grade, Appellant was
functioning at athird grade | evel T1782. At the age of thirteen he was

functioning at the | evel of an 8-year-old T1782. As tine passed the gap



in his dysfunction was getting greater T1782. Appellant took the w de
range achi evenent test T1783. Appellant scored at .8 percentile which
is the bottom1 percent of all students who take the test T1785. It is
rare to see atest score that | owT1786. |t appeared that Appellant was
functioning at a retarded | evel T1786. Appellant was noved t hrough the
grade system because there was a policy that you can not continuously
retain a child T1787. Appel | ant was passed adm nistratively T1787
Kraft has had some of her former students sentenced to the death penalty
and it never surprised her when she heard their nanes T1788. But Kraft
was surprised when she heard that Appellant had killed soneone, it was
inconsistent with the person she knew T1789. Appel lant did have
behavi oral problenms while at school T1793-1800. However, the records
do not change Kraft’s opinions T1802. Appellant was having a | ot of
probl ens T1802. Appel |l ant appeared hungry all of the time, nmal nourished
and negl ected T1803. Appellant would constantly run away from hone
because he felt safer in the streets than at hone T1803.

Kurt Kraft was a teacher at the Engl ewood Center which is a program
for severely enotionally disturbed children T1757. Engl ewood is a
special center set up for students classified as being severely
enotionally disturbed T1757. Appellant was smaller in size than
students his age and had |l earning disabilities T1759. Appellant nade
very little gains academcally T1759. Appel  ant was enotionally
handi capped T1760. Appel lant was enotionally dysfunctional T1760.
Appel | ant appeared to be at a retarded | evel T1760.

Danny Dye was the dean of the St. Lucie School in 1985 T1822
Appel lant was in school there at that tine T1823. It was a school for
severely enotionally disturbed children T1823. The maxi mum nunber of

students was 25-30 T1823. Appel lant was classified as a severely



enotional ly di sturbed child T1823. The school is closely supervised--
a highly structured setting T1824. Appellant’s nother was not concerned
with the probl ens that Appellant was having at school T1825. Appell ant
appeared to be a neglected child T1826. He was usually dirty and
snel l ed bad occasionally T1826. It is fair to say that he was not
getting significant support from hone T1826. Appellant came from an
i mpoveri shed background T1827. Appellant tried very hard and wanted to
pl ease his teachers. He gave themvery little trouble T1828. Appell ant
did not malinger and did the best he could with his intellectual
abilities T1828.

Dr. Fred Petrilla, alicensed clinical psychol ogist, was decl ared
an expert in the field of psychol ogy T2138, 2144. Petrilla eval uated
Appel l ant and spent 20 hours wth Appellant T2146. Petrilla gave
Appellant the WAIS-R test which neasures intelligence in 1991 and
recently T2153. In 1991, Appellant had a verbal 1Qof 75 T2155. This
test indicates that Appellant was having a |l ot of difficulty receiving,
integrating, and sequencing information given to him T2155. The test
in 1983 showed a verbal 1Q of 74 T2155. The tests were a red flag
indicating a probability of sonething going on as far as enotional
probl ens, neuropsychol ogi cal dysfunctioning, and/or the |ikelihood of
brain dysfunctions T2156. Appel lant is very distractable and had
probl ens concentrating T2158. Appellant tends to act up because he is
frustrated by | earning problens T2158. Appellant perforned poorly on
the vocabul ary skills portion of the test which neans he was probably
culturally deprived, was not stinmulated at hone and was not | earni ng at
school T2158. His overall 1Q was 79 T2159. A synbol digit nodality
test is a test to indicate suggestibility of a cerebral brain dysfunc-

tion T2159. A score of 100 is in the 50 percentile T2163. Appel |l ant



scored 33 T2163. For soneone Appellant’s age the average score is 54
T2164. Wthin a reasonabl e degree of psychol ogi cal probability the test
suggested a probability of brain dysfunction T2164.

Petrilla testified that Appellant has a breakdown i nvol vi ng nenory
and concentration areas of the brain particularly the tenporal |obes
T2168. Appel |l ant has very poor nenory and verbal skill and very, very
poor attention and concentration skills T2170. Duress woul d aggravate
Appel lant’ s problens T2170. More problens woul d occur because he is
excitable and a lack of skills are detrinmental to himT2170. More than
two or three word statenments tend to confuse Appellant T2171. People
with Appellant’s probl ens becone insecure, indecisive, easily |ead and
then they get distractable and take things personally T2172. They
overreact to situations and do not act in a manner which conforns to the
situation T2172. Wen Appellant took the tests at the age of eighteen
his reading and spelling skills were at the recogni zed | evel of a third
grader T2174. Petrilla admnistered the entire Hal stead-Reitan test
T2176. The left lobal test showed a mld brain dysfunction T2179. The
test was readm nistered in 1991 T2183. Appellant did better this tine
T2183. Both test scores, in 1991 and 1996, showed mld brain dysfunc-
tion, al nost noderate particularly affecting the | eft hem sphere T2185.

Dr. Petrillatestifiedthat thereis no questionthat Appellant has
auditory problens evidenced since the age of eight T2187. Thr ee
different intelligence tests by three different people since Appellant
was ei ght years old all basically turned out the sane T2188. The Firo-B
test, Rodan test show that Appellant is very unsure of hinself, very
insecure, very indecisive, msinterprets information and will react
conpul si vel y when confronted T2192. The MWI -2 test in 1991 showed t hat

Appel I ant was very inpul sive T2194. The test did not suggest nalinger-



ing T2194. Appellant is oversensitive, tends to react without thinking
and there is no doubt that the test shows that Appellant reacts w thout
t hi nki ng T2195.

Dr. Petrilla tesified that tests show that Appellant has | earning
di sabilities T2201. The brai n dysfuncti on appears to be devel opi ng over
tinme; it has been | ong-standi ng T2201. This conclusion is based on test
results, developnental history, home environment, psychological and
psychiatric tests T2202. Dr. Petrilla finds that the killing was
comm tted when Appel | ant was under an extrene enotional distress and he
is still under an extrene enotional distress T2202. Also due to
Appel I ant’ s dysfunction he was incapable of conformng his conduct to
that which is required by law at the tine of this killing T2203-04
Wthin a reasonable degree of psychological probability Appellant
suffers from brain dysfunction T2208. A person can have brain injury
and the CT scan or MR showing that he is normal T2225. The brain
dysfunction results in enotional problens coupled wth abusive
envi ronnent plus growi ng up on the streets without any father led to the
conclusion that there was substantial inpairnent.

Donna Li pman, a neuropharnmacol ogi st, deals with the effects of
drugs on the nerves and the brain T2239. Lipman was decl ared an expert
in the field of neuropharmacol ogy T2244. Li pman testified that
Appel | ant had a pervasi ve neurodevel opmental problemfroma very early
age T2247. Lipman had to consider fetal alcohol insult while Appell ant
was in the uterus T2247. Lipnman | earned that Appellant’s nother drank
whi | e pregnant T2248. She was a very small |ady T2248. By cal cul ations
her bl ood alcohol content would vary between 160 and 170 mm per
deciliter T2248. 100 is considered DU in sone states T2248. Appel | ant

did not have fetal al cohol syndrome T2249. He did not neet the criteria
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T2250, but Appellant did have hyperkinetic behavior as a child and
t hroughout his |ife T2250. Oher things are indicative of neurol ogi ca
conplaints one of which is fetal alcohol effect which is a mlder form
of fetal al cohol syndrome T2250. Appellant was underwei ght at birth and
smal|l through his early years as a child T2250. This is consistent with
fetal al cohol effect T2250.

Li pman testified that educationally Appellant was subnormal. H's
IQ did not increase appropriately with age as it should T2251.
Appel | ant had a pervasi ve devel opnental disability frominfancy T2251.
He was underwei ght, premature, and small through his early life T2251.
Thus, Appellant met the criteria for fetal al cohol effect T2251. Lipman
testified that the brain is nost vulnerable during the third trinmester
of pregnancy T2252. For the final few weeks of gestation the brain
massi vely accel erates developnment and it is during that period that
al cohol is nost toxic to the brain T2252. The history of testing in
this case shows a dysfunction of the brain T2254. Lipnman | ooked at the
three scans, the MR, the PEC scan and the SPEC scan T2254-55. There
was some suggestion of damage to the left side T2256. The SPEC scans
are suggestive of low flowin the mddle brain bits of the brain but
not hing definitive T2257. Lipman testified that insults of the brain
can be rehabilitated although it is recomrended that rehabilitation
attenpts occur before at age 6 T2258. No one ever took such actions in
this case T2258. The school records and psychol ogi cal records are all
consistent with fetal alcohol effect T2259. That is drinking progres-
sivel y during pregnancy, hyperactivity, intelligence not increasing with
age appropriately T2259. Hyper response to stress and i npul si veness nay
be expl ai ned by fetal al cohol effect T2262. Appellant’s fear inpul sive-

ness i s apparent T2267. Appellant does not think about his actions he
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just explodes T2268. The explosions are consistent with the history
T2271.

Li pman conferred w th neuropsychol ogi sts and psychol ogi st T2289.
One of those was Dr. Lawence Levine T2290. Levine told Lipman about
Appel lant’ s 1 Q score of about 80 which was subnormal for people in the
age of 20-25 T2291. Appellant scored in the 50th percentile for a 9%
year old child T2291. On the California Verbal Learning Test Appell ant
gave a bel ownormal perfornmance T2291. Levine said the tests were
consistent with brain dysfunction T2293. Lipman al so consulted with
Al an Freidman, the author of the MWPI T2294. Friedman indicated that
Appel | ant answered the questions honestly T2295. Appel |l ant had a test
score of 13 and 10 which is below the majority of the sanple of nales
with disabilities T2296. As many as 25% of Friedman’s psychiatric
patients achi eve higher scores T2297. Appel l ant scored 90 on the
CGol dberg Score Scale T2300. A score greater than 60 indicates
psychoticism and stress is likely to push others away T2300. Fet al
al cohol effect relates to damages to the infant’s brain while feta
al cohol syndrome relates to obvious bone deformty T2304.

Peggy Jacobs testified that she is the defendant’s aunt T1807.
Appel lant was born when his nother was 15 or 16 years old T1811.
Appel | ant’ s not her drank al cohol a |ot when she was pregnant with the
def endant T1812. She constantly drank to excess T1812.

Ear nest Jacobs i s Appellant’s uncle who testified that Bertha drank
a | ot when she was pregnant T1814-17. Bertha was approxi mately 15 when
Appel | ant was born T1817. M. Jacobs saw Appell ant fall out of a w ndow
and do foolish things T1817. Appellant had fallen out of the w ndow
whi | e sneaki ng out of the house T1818. Appellant woul d sl eep under M.
Jacobs’ car T1819.

12



Betty Butler is Appellant’s aunt T1978. Butler testified that
Appel I ant’ s not her di d not know howto show appropriate affection T1980-
81. Appellant’s nother woul d di scipline Appel |l ant by beati ng hi mT1981.
This happened often T1981. Appel | ant devel oped physically and
enotionally | ater than others T1983. He could not talk |ike other small
kids his age could talk T1983. He had slurred speech T1983. He could
not tie his shoes T1984. He coul d not understand what he was being told
T1984. Appellant tried to |l earn but could not T1985. Wen he coul d not
| earn he woul d get disappointed and give up and T1986. At sone point
intime he just started running in the streets for days on end T1986.
Thi s happened consistently T1987. It appeared that Appellant was
enotionally affected by the fact that his father was not around where
his two brothers had their biological fathers around T1988. Appell ant
fell out of a window nore than one tine T1989.

Bertha Kearse testified that she was Appellant’s nother T1971
Ms. Kearse was 15 years ol d when Appellant was born T1971. Appel | ant
was born Cctober 26, 1972 T1972. Ms. Kearse heard that Appellant’s
bi ol ogi cal father was dead T1974. She last heard from him when
Appel | ant was two years old T1974. Ms. Kearse testified that she was
dri nki ng when she was pregnant T1974. She drank a lot T1974. Ms.
Kearse |ife was working and drinking T1976. Ms. Kearse testified that
she could not afford prenatal care while pregnant T1977.

Dani el Martel is a forensic neuropsychol ogi st T2335. Martel opined
that Appellant was not suffering from extreme nental or enotional
distress at the time of the crine T2369. Nor was Appellant unable to
conformhi s conduct to the requirenments of the | aw and he di d appreci ate
the crimnality of his conduct T2369. There is no evidence of any

nment al di sorder or any panic disorder T2370. Fetal alcohol effect is
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not a nental disorder T2370. Martel’s opinion is based on Appellant’s
bi rth wei ght being normal, the fact that Appellant wanted to wal k early
and the fact that Appellant wanted to talk normally T2374. These
devel opnental features are inconsistent with fetal al cohol effect T2374.
Martel believed that Appellant was a big kid T2375. Martel found that
it was a difficult call to tell whether there was brain damage T2376.
Appel l ant has sone areas of weaknesses but not brain damage T2376.
Martel recognizes that he was limted in performng tests on Appell ant.
T2377. Dr. Petrilla did nore extensive testing T2377. Martel found the
test scores to be within the normal range and two tests showed that
Appel lant was mldly inpaired T2380. Appellant does suffer frompseudo
denmentia, that is, depression T2381. Appellant does not have brain
damage; he just does not apply hinself in school T2386. Appellant al so
has an anti soci al personality disorder T2389. Martel testified that the
system tried to reach out to Appellant but he pushed away T2395.
Appel | ant has an anti soci al personality which includes i npul si veness and
a reckless disregard for others T2399. Appellant does not neet the
mental mtigation circunstances because he has no history of a severe
nmental disorder other than his conduct as a child T2402. Mar t el
testified that Friedman was not a great expert in the MWl T2408.
Martel did not speak with any of the defendant’s famly nenbers or
relatives T2442-43. Martel recognized that reasonable clinica
practitioners often disagree and their disagreenents can be reasonabl e
T2444. WNartel did not |ook at the defendant’s birth records T2458. He
has no idea for what Appellant’s weight at birth was T2460. Marte
testified that teachers docunented that Appellant never tried in school
T2470. 1t was not just Appellant’s capacity that prevented him from

| earning but it was his lack of willingness to | earn that prevented him
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fromlearning T2472. MNartel testified that none of his teachers said
that Appellant was operating at a retarded |evel T2473. Appellant’s
tests scores were | ow because he did not try T2474.

SUMMARY OF THE ARGUMENT

1. The crime in this case occurred in St. Lucie County. Wen
the case was tried for the guilt phase, Appellant had waived his
constitutional right to be tried where the crinme occurred. After this
Court had vacated Appellant’s death sentence and ordered a new
sent enci ng proceedi ng, Appel | ant sought to w t hdraw his wai ver of venue
in St. Lucie County. The trial court ruled that Appellant could not
withdraw his waiver. This was error.

Appel lant had a right to withdraw his waiver of the constitutiona
right to have his case where the offense occurred. The law is clear
that it is an abuse of discretion to deny the w thdrawal of the waiver
of a constitutional right unless the withdrawal is nade in bad faith or
if there would be harmto the public. 1In this case the wi thdrawal of
t he wai ver was not nmade in bad faith nor would there be any harmto the
public by holding the new sentencing proceeding where the offense
occurred.

In addition, resentencing proceedings are de novo on all issues.

Thus, Appel |l ant woul d have had the choi ce of having the new proceedi ng
where t he of fense occurred. This case nust be reversed and renanded for
a new sent enci ng.

2. Appel | ant obj ected to the conpel | ed nental heal th eval uati on.
The triggering event for a conpelled nental heal th eval uati on under Rul e
3.202(a) isthe state’s filing of a witten notice of intent to seek the
death penalty within 45 days of the arraignnent. In this case the state

failed to file its witten notice within 45 days of arraignnent
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Moreover, the state failed to file its notice within 45 days of this
Court’s nmandate for resentencing which arguably could be deened
equi val ent to an arrai gnnent for the purposes of resentencing. Because
the triggering event for a conpel | ed mental eval uati on never occurred --
the tinely filing of a notice of intent to seek the death penalty -- it
was error to grant the state’s notion to compel a nental health
exam nation over Appellant’s objection.

3. Appel lant noved for a continuance on the ground that he
needed to depose and investigate the background and be ready to rebut
the testimony of two state witnesses who had only recently been |isted
as witnesses by the state. In fact, as of three days prior to the
penalty phase, it was not possible to adequately depose the state
wi tnesses. The trial court noted that the case was not ready to be
tried due to the newy listed witnesses, but denied the continuance on
the ground that Rul e 3.202 contenpl ated that capital proceedi ngs woul d
be done w thout preparation. The trial court did not deny the
conti nuance because it was not needed. It is an abuse of discretion to
deny a reasonabl e continuance due to the recent listing of a wtness.
The trial court erred in denying the continuance.

4. The death penalty is not proportionally warranted in this
case.

5. For a neani ngful appellate review, mtigating circunstances
nmust be expressly eval uated, and the wei ghing process detail ed, by the
trial court inits witten sentencing order. |In this case the tria
court did a summary evaluation of 34 mtigating circunstances in this
case. This cause nmust be reversed and renmanded for resentencing.

6. The trial court erredinfailing to evaluate the nonstatutory

mtigating circunstances of enotional or mental disturbance.
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7. The penalty phase was noved to Indian R ver County from St.
Luci e County. The prosecutor in this case had just been el ected a judge
by the voters of Indian R ver County. It was error to deny Appellant’s
notion to disqualify this prosecutor

8. Appellant filed a notion to prohibit the prosecutor from
arguing that the jury should show Appellant the same nercy that he
showed the victim The prosecutor told the jury that the bottomline
as to whet her Appellant should Iive should be that the jury should give
Appel | ant the same nmercy he gave the victim Such argunent is inproper
and prejudicial .

9. Appel I ant was denied a fair and rel i abl e sentenci ng where the
jury was repeatedly told that the Florida Suprenme Court had affirmed his
conviction and was al so told by the prosecutor that the Florida Supremne
Court had sent the case back for a recommendation of death.

10. There was cl ear evidence of jury m sconduct in that a nunber
of jurors discussed the case anongst thenselves in violation of the
trial court’s order not to do so. The trial court erred in denying
Appellant’s notion for leave to interview the jurors.

11. It was error to conduct pretrial conferences in Appellant’s
absence. Appellant’s absence fromthe hearings was not harni ess.

12. The trial court erred in granting a state’s challenge for
cause of a prospective juror who had consci enti ous scrupl es agai nst the
death penalty, but who did not have an unyielding conviction and
rigidity against the death penalty.

13. Appellant challenged prospective jurors Barker and Foxwel |
for cause. Barker could not consider a |life sentence unless she could

be assured that there woul d be no possibility of a conjugal visit in the



future. Foxwell placed a strong burden on Appellant at sentencing. It
was error to deny the cause chall enges.

14. The conpelled nmental health evaluation constitutes a one-
sided rule of discovery in violation of the Fifth, Sixth, E ghth and
Fourteenth Amendnments to the United States Constitution.

15. The conpelled nmental health evaluation violated the ex post
facto clauses of the United States and Florida Constitutions.

16. Appellant was subjected to a conpelled nental health
eval uation by a prosecution expert in violation of the Fifth, Sixth,
Ei ght h and Fourteenth Amendnents to the United States Constitution.

17. The instruction on victiminpact evidence in this case told
the jury to consider victiminpact evidence, but did not informthe jury
how such evidence was to be used. The instruction gave open-ended
discretion to the jury on how to use the evidence. The instruction
gi ves undue inmportance to victiminpact evidence by highlighting it to
the jury. It was error to give the instruction.

18. The trial court failed to exercise its discretion in
eval uating age as a mtigating circunstance.

19. The trial court erred in considering the aggravating
circunstance that the capital felony was conmtted while Appellant was
engaged in the comm ssion of the crime of robbery where it was based on
t he sane aspect of the offense as other aggravating circunstances.

20. The trial court found the aggravating circunstance that the
capital felony was commtted while Appellant was engaged in the
conm ssion of the crinme of robbery. It was error to find that
circunstance in this case.

21. The state presented phot ographs show ng surgi cal scars onthe

victimand presented detailed evidence of the victinms injuries. The
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introduction of this highly prejudicial evidence denied Appellant due
process and a fair, reliable sentencing.

22. El ectrocution is cruel and unusual .



ARGUMENT
PO NT |

THE TRI AL COURT ERRED | N DENYI NG APPELLANT’ S REQUEST TO HAVE
THE NEW PENALTY PHASE |IN THE COUNTY WHERE THE OFFENSE
OCCURRED.

A. The Trial Court Abused Its Discretion In Denying Appellant’s
Withdrawal Of The Waiver Of His Constitutional Right To Be
Tried In The County Where The Offense Occurred.

The of fense for whi ch Appel | ant was to be sentenced occurredin St.
Lucie County R2. Appellant had earlier waived his constitutional right
to be tried in St. Lucie County. Appellant was tried and and received
ajury recommendation in lIndian R ver County. After the recomrendati on,
venue was returned to St. Lucie County for the final sentencing hearing.
On appeal this Court vacated Appellant’s sentence of death and renanded
this case to St. Lucie County for a new penalty phase R400-425.

The case was returned to St. Lucie County where all pretrial
heari ngs were hel d. Appellant argued that venue was in St. Luci e County
and alternatively sought to withdraw his earlier waiver. On June 21
1996, Appellant sought to withdraw his earlier waiver of his constitu-
tional right to be tried where the offense occurred -- in St. Lucie
County T79-80. The state objected. The trial court indicated that
t here was no probl emhaving a St. Lucie courtroomavail abl e T90-91, and
he could not see why Appellant could not receive a fair trial in St
Lucie County T93. The trial court deferred ruling and the hearing was
reset. On August 26, 1996, Appellant again sought to withdraw his
wai ver of venue T111. Appellant personally indicated that he wanted to
be tried in St. Lucie County T114-115. The trial court ruled that

Appel | ant had previously wai ved his right to venue by originally seeking



a change of venue and could not withdraw the waiver T121-122.2 The
penal ty phase was held in Indian R ver County.

The Florida Constitution is clear that the accused has a constitu-
tional right to be tried where the offense occurred:

Florida’s Constitution gives a defendant the right to be
tried in the county where the crine took place.

State v. Stephens, 608 So. 2d 905, 906 (Fla. 5th DCA 1992); Bundy V.
State, 455 So. 2d 330, 338 (Fla. 1984) (constitutional right under

article I, section 16); OBerry v. State, 36 So. 440, 444 (Fla. 1904)

(concl uding that constitutional right to be tried where crine occurred
was “inportant right” which “nust not be treated |lightly” and change of

venue constituted reversible error); Rhoden v. State, 179 So. 2d 606,

607 (Fla. 1st DCA 1965) (this constitutional right should be jeal ously
guarded); Collins v. State, 197 So. 2d 574 (Fla. 2d DCA 1967).

This Court has noted the “doubtful validity” of conducting the
trial at a venue other than the placed where the crine occurred w thout
t he consent of the defendant:

The defendant has the constitutional right to a trial where
the of fense occurred and a change of venue granted w t hout
an appropriate notion or the consent of the defendant is of
doubtful validity. North v. State, 65 So. 2d 77 (Fla. 1952),
aff’d North v. Florida, 346 U S. 932, 74 S.C. 376, 098
L. Ed. 2d 423 (1954). See also Ward v. State, 328 So. 2d 260
(Fla. 1st DCA 1976).

Stone v. State, 378 So. 2d 765, 768 (Fla. 1980). It has al so been noted
that the right to be tried where the offense occurred is ancient and
i nseparable fromthe jury system

the defendant’s right to jury trial in the county where
the offense was conmitted is as old as the jury system

2 On Decenber 9, 1996, Appellant agai n renewed his notion for venue
in St. Lucie County and the trial court again denied the notion T169-
170.
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itself, and is inseparable historically and doctrinally from
that system It is a right carefully included in the
constitutional of the original states of this union, witten
there by colonists who rebelled at the idea of prosecutors
carrying citizens away for trials in far places, where they
were strangers. Florida s Constitution assures the Liberty
Countians, as it has assured all our forebears since 1885,
that they will be tried at home, by a jury of their own
county, for crinmes allegedly commtted at hone; that they
will betried abroad only for crines conmtted abroad. There
i s but one constitutional exceptionto the rule, namely, “the
inmpossibility of securing an inpartial jury in that county.”
Hewitt v. State, 43 Fla. 194, 199, 30 So. 795, 796 (1901)....

Beckwith v. State, 386 So. 2d 836, 838 (Fla. 1st DCA 1980).

Appel lant had the right to withdraw his waiver of the constitu-
tional right to be tried where the offense occurred. A w thdrawal of
such a waiver should be exercised liberally in favor of a defendant.

Pangburn v. State, 661 So. 2d 1182, 1189 (Fla. 1995). A trial court

abuses its discretion if it denies the withdrawal of a waiver of a
constitutional right unless it is shown that the w thdrawal was not nmade
in good faith or would cause sone real harmto the public. Floyd v.

State, 90 So. 2d 105, 106 (Fla 1956); Pangburn v. State, 661 So. 2d

1182, 1189 (Fla. 1995). A state may not constitutionally prohibit a
defendant’ s withdrawal of a waiver of a constitutional right. Stevens
v. Marks, 383 U S 234, 8 S. . 788, 15 L.Ed.2d 724 (1966); Fifth,
Si xth, Eighth and Fourteenth Amendnents to the United States Constitu-
tion.

In Floyd, supra at 106, the defendant noved to wi t hdraw his wai ver

of a constitutional right (toa jury trial) and this Court held that the
wi t hdrawal should only be denied where it appears that real harmwl|
be done to the public or the withdrawal is not made in good faith or is
made for the purpose of delay. 1In Floyd this Court held that it was an

abuse of discretion to deny the defendant’s wi thdrawal of the waiver
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because the state or trial court would not be inconvenienced by the
wi t hdrawal of the waiver:

In denying the motion to withdraw the waiver, the court
stated that since the defendant was, at the time of arraign-
ment, represented by counsel the waiver of trial by jury
woul d not be set aside. There was nothing to show that the
State or the court would be inconvenienced in any way, or
that any valid ground, within the rul e we have adopt ed above,
exi sted for denying the notion. It was not shown that
justice woul d have been del ayed or inpeded....

W think the denial of the notion to w thdraw t he wai ver was
an abuse of discretion under the facts and circunstances of
this case.

90 So. 2d at 107. In Cochran v. State, 383 So. 2d 968 (Fla. 3d DCA

1980) again there was an abuse of discretion because the wi thdrawal of
t he wai ver had not been shown to be in bad faith:

Here, the notion for w thdrawal of waiver was filed and rul ed
upon approxi mately two nmonths before scheduled trial date.
There was nothing to indicate an attenpt to del ay nor was the
good faith of the defendant questioned.

* * %

Cochran’s notion for withdrawal of her waiver of jury tria
shoul d have been granted and that the denial was an abuse of
di scretion. In soruling on this point, we need not consider
the ot her issues raised on appeal.

The trial court’s ruling on defendant’s notion to wthdraw
her waiver of jury trial is reversed, and the case is
remanded for a newtrial by jury.
Rever sed and remanded.
383 So. 2d at 969. The abuse of discretion for denying the w thdrawal

of a waiver has also been applied to penalty phase proceedings in

capital cases as denonstrated by Pangburn v. State, 661 So. 2d 1182

(Fla. 1995) (withdrawal of waiver of jury at penalty phase). In
Pangburn, this Court noted that discretion on ruling on the wi thdrawal

of the waiver of a constitutional right “is to be exercised liberally
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in favor of granting a defendant’s request to withdraw.” 661 So. 2d at
1189. In Pangburn, the trial court denied the w thdrawal based on the
wong standard and this Court held that it was an abuse of discretion
to deny the w t hdrawal because the w t hdrawal was not shown to have been
made i n bad faith nor woul d there have been substantial harmby granting
the withdrawal. 661 So. 2d at 1189. |In Pangburn, the refusal to permt
the withdrawal of the waiver required a new penalty phase proceeding.
Li kewi se, the refusal to all oww thdrawal of the waiver in this case was
an abuse of discretion and a new penalty phase is required.

In this case it cannot be said that Appellant’s withdrawal of his
wai ver of the constitutional right to be tried where the crinme occurred
was made in bad faith or would cause any harmto the public, court or
state. The trial court never found that there would be any del ay or
i nconveni ence in keeping the penalty phase in St. Lucie County.® In
fact, keeping the penalty phase in St. Lucie County where the crine
occurred woul d do the opposite. Al participants in the case were from
St. Lucie County. None were from Indian River County. Keepi ng the
penal ty phase in St. Lucie County certainly woul d be nore conveni ent and
cause |ess disturbance than noving the case away from the St. Lucie
witnesses, St. Lucie attorneys, and St. Lucie trial judge to Indian
River County. The trial court never found that there woul d be any harm
by having the penalty phase in St. Lucie County. Nor is there any
evi dence to support any harm by having the penalty phase in St. Lucie
County. The state cannot legitimately claim that harm woul d occur
because of an inability to seat a fair and inpartial jury in St. Lucie

County. \Were the defendant chall enges a venue other than where the

3 Al proceedings inthis case prior to the actual selection of the
penalty phase jury were in St. Lucie County where the crine occurred.
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crime occurred due to the state’s claimthat an inpartial jury cannot

be seated, an actual attenpt to seat the jury in the county where the

crime occurred must first be tried to show such harm Beckwi th v.

State, 386 So. 2d 836, 839 (Fla. 1st DCA 1980); Stone v. State, 378 So.

2d 765, 768 (Fla. 1980). “The state cannot be damaged in any way by a
persevering attenpt to enpanel a jury, and the attenpt may be success-
ful....” 1d. Mreover, there is nothing in the record to show that a
fair and inpartial jury could not be seated in St. Lucie County. Al nost
six years had passed between the time of the of fense and the new penal ty
phase.* This passage of tinme was nore than sufficient to create a
cooling off period to aneliorate any concerns regarding possible

conmunity prejudice. See Patten v. Yount, 467 U S. 1025, 104 S. C.

2885, 81 L.Ed.2d 847 (1984) (passage of tinme between first and second
trial is highly relevant fact); WIllie v. Miggio, 737 F.2d 1372, 1387

(5th Gr. 1984) (passage of 2 years between nurder and WIllie s second

penalty hearing dissipated unfair prejudice); Wsconsin v. Duquette,

Sr., 542 NW2d 237 (Ws. App. 1995) (lapse of 6 years); Swindler v.

Lockhart, 885 F.2d 1342, 1348 (8th Gr. 1989) (7 nonths). Appellant
real i zed that the passage of time had aneliorated any concerns he had
about venue and he wanted to be sentenced in the community where he was
raised -- in St. Lucie County where the offense occurred.

In addition, it nust be noted that Appellant would naturally w sh
to have venue in the county where the crime occurred (St. Lucie) as
opposed to Indian R ver County due to the racial differences in the
make-up of the two counties. The present case involves the death of a

white police office at the hands of a black man. Indian R ver County

4 The offense occurred on January 18, 1991 R2.
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has a nmuch snal | er bl ack popul ation in conparison to St. Lucie County.?®
Raci al nmake-up of counties has been a legitimte concern in eval uating

venue. State v. lLozano, 616 So. 2d 73, 76 (Fla. 1st DCA 1993) (where

defendant is H spanic, it was error to nove venue to Leon County where
the population of H spanics was low in conparison to the H spanic
popul ation in the county where the of fense occurred (Dade)). Obviously,
Appel | ant woul d rather have the penalty phase in the county where the
crinme was conmmtted than in Indian R ver County.

In addition, Appellant believed that the state had an unfair
advant age i n having the new penalty phase in Indian R ver County due to
the fact that the person who woul d represent the state had been recently

el ected as a judge by the people of Indian R ver County. See Point VIT,

Supra. It cannot be said that Appellant was not acting in good faith
of withdrawing his waiver of the constitutional right to have the
penalty phase in the county where the offense occurred. It was error
to deny the withdrawal of the waiver.

B. Resentencing Proceeds De Novo

As not ed above, it was error to deny Appellant’s w thdrawal of his
wai ver. In addition, the venue for Appellant’s resentenci ng shoul d have

been in St. Lucie County because resentencings proceed de novo on all

issues. This Court has nade it clear that resentencings proceed de

novo:

Resent enci ng shoul d proceed de novo on all issues ... a prior
sentence, vacated on appeal, is a nullity.

Teffeteller v. State, 495 So. 2d 744, 745 (Fla. 1986); King v. Dugger,

555 So. 2d 355, 358 (Fla. 1990). Thus, after reversal for a new penalty

5 St. Lucie County has a black popul ation of 16.3% while Indian
Ri ver County has a bl ack popul ation of 8.6% 1990 U.S. Census Data.
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phase in this case, the venue should be in St. Lucie County. For

exanpl e, in Nunes v. Margate CGeneral Hosp., Inc., 435 So. 2d 916, 917-18

(Fla. 4th DCA 1983), the right to a jury trial had been wai ved and t here
was a subsequent reversal on appeal. The appellate court held that the
def endant shoul d be af forded the opportunity to nmake the choi ce anew as

to have a jury or non-jury trial. The case of Sinpson v. State, 418 So.

2d 984 (Fla. 1982) al so denonstrates this point. WIIlie Sinpson killed
a police officer in Palm Beach County. 418 So. 2d at 984 (Delray
Beach) . The trial was noved to Duval County. 418 So. 2d at 984.
Si npson was convi cted and he appeal ed to the Flori da Suprene Court. |d.
Si npson’ s convi ction was reversed on appeal and a newtrial was ordered.
418 So. 2d at 987. The new trial took place in the county where the

crime occurred -- Pal mBeach County. Sinpson v. State, 474 So. 2d 384

(Fla. 4th DCA 1985) (Sinmpson convicted for second degree nmurder).
Anot her exanple is the case of Gore v. State, 475 So. 2d 1205 (Fl a.

1985) where the nurder occurred in Indian River County but venue was
noved to Pinellas County. A resentencing was |ater ordered. The de

novo sentencing occurred in Indian R ver County where the crine

occurred. Gore v. State, 706 So. 2d 1328 (Fla. 1997).

Li kewi se, where this case was reversed and sent back for a de novo

penal ty phase Appellant should again have the choice of having a new
penal ty phase where the crinme occurred (St. Lucie County). This cause

must be reversed and remanded for a new penalty phase.
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PONT 11

THE TRI AL COURT ERRED | N OVERRULI NG APPELLANT" S GBJECTI ON TO
A MOTION TO COWLY WTH A MENTAL HEALTH EXAM NATI ON WH CH
FAILED TO COVWPLY WTH RULE 3.202 OF THE FLORI DA RULES OF
CRI' M NAL PROCEDURE.

Appel lant was arraigned in 1991. He was later convicted and
sentenced to death. On appeal a new sentencing proceedi ng was or der ed.
The mandate for the resentencing issued on Decenber 14, 1995 R400.
Florida Rul e of Crimnal Procedure 3.202 becane effective on January 1,
1996. The state filed a notice of intent to seek the death penalty on
June 4, 1996 R487. Appel l ant objected to the conpelled nental
exam nation on the ground that the state failed to tinely file its
notice of intent to seek the death penalty within the 45 days required
by Rule 3.202 SR3. Noting that the rul e becanme effective on January 1,
1996, the trial court overruled Appellant’s objection SR23. This was

error.
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As Rul e 3.202(a) nmakes clear, the triggering event for a conpelled
mental exam nation is the state’s filing of a notice of intent to seek
death within 45 days of arrai gnnent:

(a) Notice of Intent to Seek Death Penalty. The provisions
of this rule apply only in those capital cases in which the
state gives witten notice of its intent to seek the death
penalty within 45 days fromthe date of arraignment. Failure
togivetimely witten notice under this subdivision does not
preclude the state from seeking the death penalty.

(enphasis added).® (bviously, the state failed to file its witten
notice within 45 days of arraignnent. Even if it is argued, contrary
to the express wording of the statute, that the date of the arrai gnnent
shoul d not be used because the rule was not in effect at that tine, the
state’s notice of intent to seek death was still untinely. The state
never filed its notice within 45 days of this Court’s mandate (Decenber
14, 1995) for resentenci ng which arguably coul d be deenmed equi val ent to
an arraignment for the purpose of resentencing. Nor did the state file
the notice within 45 days of the effective date of the rule on January
1, 1996 -- which requires the filing to be within 45 days. Instead, the
state’s notice was filed in June of 1996 which was clearly untinely
under any cal cul ati on.

Because the triggering event for a conpelled nental evaluation

never occurred -- the tinely filing of a notice of intent to seek the
death penalty -- it was error to grant the state’s notion to conpel a

nmental heal th exam nati on over Appellant’s objection. This cause mnust

be remanded for a new resentencing.

6 As noted above, the failure to file such a notice within 45 days
does not preclude the seeking of the death penalty -- it nerely
precl udes a conpelled nmental exam nati on.
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PONT 11

THE TRIAL COURT ERRED I N DENYI NG APPELLANT' S MOTI ON FOR
CONTI NUANCE

Thi s case was set for sentencing on Decenber 9, 1996. On Novenber
30, 1996, Appellant was notified by the state of its witnesses -- Dr.
Martel | and Dr. Mayberg R575; T172. The prosecution represented that Dr.
Martel I woul d not exam ne Appel l ant until Decenber 6, 1996 R538-39. On
Decenber 3, 1996, Appellant filed for a continuance in order to depose
the witness and research his background and to be ready to address or
rebut his testinmny R545-547. Appel  ant renewed his notion for
conti nuance on hearings on Decenber 3, 1996, and Decenber 6, 1996 SR25-
26, 30; T204. Appellant’s notions were deni ed SR30, 214-215. On the day
of the penalty phase, Decenber 9, 1996, Appellant renewed his notions
for continuance, or alternatively to strike Drs. Martell and Mayberg as
wi t nesses, and infornmed the court that he had been ready to go to tri al
but needed to prepare for the added w tnesses before he could give his
opening statenent to the jury:

MR UDELL: ... W' re seeking a continuance because t hey have

only recently listed their witnesses. W’re ready. In the
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absence of these wi tnesses who were just |isted, we' re ready.

Now 1’1l be real surprised if you ask M. Mrnman, and he
knows whether 1’ve del ayed these tests being done, | think
he’ll be the first to tell you M. Udell’s run up and down

St. Lucie County two dozen tines in the |ast nonth getting
orders to transport. These SPECT scans, the PET scans, the
MR’'s just don't get done nmmgically when you ve got an
inmate. Especially one under these circunstances. W have

tried to get this done quicker than we did. It wasn't our
fault. The |l ast test got cancel ed because it was set a nonth
ago. Literally Billy -- literally Billy was in the car on

his way down to have the test in Mam when we get a cal

fromMam saying that the bariumor whatever it is that they
infject hhmwith is in Tanpa and it’s raining and the plane
can't take off. So we literally had to get on the phone to
the sheriff’s office and say, turn around. We haven’t
del ayed this. W have done everything we could to get these
tests done in a tinely fashion and, in fact, they' re all

done. | don’t doubt that they have been prejudiced by the
fact that, well, they coul dn’t ask Li pman what’s your opini on
because he hasn’t seen sone of the test results. It sounds

li ke they' re asking for a continuance, too....

And even if it’s true that we haven’t given them sonething
which they're entitled to which we haven't, it doesn’t change
the fact that M. Kearse is being prejudiced. H's |lawer is
to be picking a jury on a capital case and has no idea what
to tell this jury what the State’s witnesses are going to
say.

Judge, | ask you for a week, we’'ll do it during Christnmas,
we'll do it at night, but I need to know, | need to take the
deposition of Dr. Martell and Dr. Mayberg before we pick the
jury, before we do opening statement, and before | can do
what | need to research their background, what they have
publ i shed, what they have testified to before so | can ask
t hem questions at deposition. Not in trial for the first

tine. | don't want to informthis jury, for first time take
Dr. Martell through 1,500 pages, ask which ones he relied on
to effect his opinion, I want to know that now.

Judge, personally the last thing | want to do is continue

this case. |’ve cleared ny cal endar for these two weeks, did
nothing but this case for the last two weeks, 1’ve done
not hi ng but | ose sleep for the ast two weeks. | want to try
this case as nmuch as anybody and | think M. Kearse is

entitled to conpetent Counsel, effective Counsel and there-
fore request either one, either continue the case and/or
alternatively strike Dr. Mayberg and Dr. Martell as wt-
nesses. Nothing further.
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T201, 204-05. The trial court recognized that normally a case is not
ready to be tried where there is a newy listed witness because there
is aright to depose the witness and prepare for his testinony, but Rule
3. 202 cont enpl at ed everyt hi ng bei ng done w t hout preparation and deni ed
t he conti nuance:

THE COURT: | recognize that normally an issue such as this
where there’s an exam nation by a new doctor and the right
to depose that doctor and then get rebuttal witnesses and
then to depose them m ght normal |y mean that the case wasn’t
ready for trial. But again, as | say, the fact that this
rule contenplates all of this being done rapidly.... But I
seem -- what | seemto be hearing both sides hearing they
want nmore and they want to do nmore. So as far as | can see,
there is no grounds for continuance on the expert testinony
i ssue.

T212-13. The trial court did not deny the continuance because it was
not needed.
The general rule is that granting or denying a notion for

continuance is within the discretion of the trial court. WXke v. State,

596 So. 2d 1020 (Fla. 1992). However, it is an abuse of discretion to
deny a short and reasonabl e continuance due to the opposing party’s

recent disclosure of awitness. Brown v. State, 426 So. 2d 76 (Fla. 1st

DCA 1983); Smth v. State, 525 So. 2d 477 (Fla. 1st DCA 1988).

In Smth, supra, the Court noted that there is a pal pabl e abuse of

di scretion where a continuance is denied which infringes on counsel’s
right and opportunity to investigate and al so noted that adequate tine
to investigate is a right “inherent in the right to counsel”

The common thread running through those cases in which a
pal pabl e abuse of discretion has been found, is that defense
counsel must be afforded an adequate opportunity to investi-
gate and prepare any applicabl e defense. TLoren v. State, 518
So. 2d at 346; Brown v. State, 471 So. 2d 9 (Fla. 1983),
di sapproved on ot her grounds by Bundy v. State, 471 So. 2d
9 (Fla. 1985) ; Harley v. State, 407 So. 2d 382 (Fla. 1st DCA
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1981). Adequate tine to prepare a defense is a right that
“is inherent in the right to counsel.”

525 So. 2d at 479.

In Smth, ten days prior to sentencing the defendant was notified
t hrough di scovery of the intent to use psychol ogist Dr. Trisha Biggers
as a wtness. 525 So. 2d at 478. Smith sought a continuance at
sentencing in order to depose Biggers and investigate her report. 525
So. 2d at 478-79. The trial court denied the continuance noting that
9 days was sufficient for a deposition and the conti nuance had only been
requested on the day of sentencing. 525 So. 2d at 479. The appellate
court held that the trial court had abused its discretion in denyingthe
continuance noting that the defense had been given but 1 day of actual
notice that Dr. Biggers would be called as a witness and that there was
insufficient tine to adequately depose and investigate Dr. Biggers and
her findings. 525 So. 2d at 480. The error was deened harnful where
the trial court’s sentencing decision could have been i nfluenced by Dr.
Bi ggers. 525 So. 2d at 480.

Inthis case, the denial of the continuance was even nore i nport ant
than in Smth. In this case Appellant noved for continuance 3 days
bef ore sentencing; whereas Smth noved for a continuance on the day of
sentencing. In this case, Appellant only received the supple-nenta
di scovery listing two experts 3 days prior to sentencing; whereas Smth
had 10 days notice. Moreover, in this case the expert would not even
exam ne Appellant until 3 days prior to trial R538-39. |In this case,
Appel | ant never received any actual notice that Dr. Martell was going

to be called as a witness;’” whereas Smth had at | east a one day noti ce.

"In fact, the state’s other expert, Dr. Mayberg, was never call ed
as a witness in this case.
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In this case the conti nuance was needed to fully depose and investigate
Dr. Martell who the state relied on for rebutting the two inportant
statutory mtigating circunstances. |n other words, the continuance in
this case neant the difference between |ife and death whereas in Snith
t he continuance was the possible difference in a departure sentence of
approximately 5 years. Appellant is entitled to at |east the same ri ght
to adequate investigation of a state expert in a death penalty case as
Smith had in a case involving a | esser sentencing situation.

In Brown v. State, 426 So. 2d 76, 80 (Fla. 1st DCA 1983), the Court

al so noted the inportance of the right to investigate and that “it is
founded on constitutional principles of due process and cast in the
light of notions of aright toafair trial.” In Brown, the defense was
not informed of a hypnosis session until 3 days before trial. 426 So.Z2d
81. Defense counsel did not have an opportunity to depose the police
hypnotist until the day before trial. 426 So. 2d at 81. The appellate
court held that due process demanded a fairer means to prepare a defense
and particularly noted the importance of investigating experts:

Surely, due process demands that counsel be afforded a fairer
nmeans by which to prepare his defense to this critical

evidence. In discussing the use of information gained from
scientific techniques that has been placed into evidence,
Prof essor Paul C G annelli of Case Wstern Reserve Univer-

sity, notes:

Ef f ecti ve cross-exam nation and ref utati on presup-
pose adequat e noti ce and di scovery of the evi dence
the opposing party intends to introduce at
trial.... Securing the services of experts to
exam ne evi dence, to advi se counsel, and to rebut
t he prosecution’s case i s probably the singl e nost
critical factor in defending a case i n whi ch novel
scientific evidence is introduced.

G annel li, The Admissibility of Novel Scientific Evidence:

Frye v. United States, a Half-Century Later, 80 Col um L. Rev.
1197, 1240, 1243 (1980).
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426 So. 2d at 81.

The Court held it was a pal pabl e abuse of discretion to deny the
notion for continuance. 426 So. 2d at 81.

Li kewi se, it was an abuse of the discretion to deny Appellant’s
notion for continuance. The denial of a continuance deni ed Appell ant
due process and a fair and reliable sentencing in violation of the
Fifth, Sixth, E ghth and Fourteenth Amendments to the United States
Constitution and Article I, Sections 9 and 17 of the Florida

Consti tution.

PONT IV

THE DEATH PENALTY IS NOT' PROPORTI ONALLY WARRANTED IN THI S
CASE.

35



"Any review of the proportionality of the death penalty in a
particul ar case nmust begin with the premse that death is different.”

Fitzpatrick v. State, 527 So. 2d 809, 811 (Fla. 1988). Because death

is a unique punishnent, it is to be inposed only "for the nost

aggravated, the nost indefensible of crines.”" State v. D xon, 283 So.

2d 1, 8 (Fla. 1973).
The nature of the instant killing does not nake it one of the nost
aggravated and indefensible of crines to warrant the death penalty.

Appel I ant went out, not | ooking for trouble or to conmt a crine, to get

a pizza on the night of the incident. Appel l ant was stopped on a
routine traffic matter. He pani cked. Appel lant and the officer
struggled for the officer's gun. Appellant, still in a panicked state,

shot the officer. The victinmls status as a police officer does not

justify the death penalty. Songer v. State, 544 So. 2d 1010 (Fl a

1989). The killing in this case was, if anything, |ess aggravated than
the killing of police officers in other cases where the death sentence

was vacated and |ife was i nposed. See Fitzpatrick v. State, 527 So. 2d

809, 811 (Fla. 1988) (defendant took hostages and stated that he woul d
shoot the police, when the police arrived the defendant killed two

officers); Brown v. State, 526 So. 2d 903 (Fl a. 1988) (defendant ordered

out of car by officer, as officer tried to cuff the defendant, the
def endant junped himand the two nmen struggl ed, the defendant shot the
of ficer who then said "please don't shoot", defendant then killed the

officer wwth two shots -- life inposed); Washington v. State, 432 So.

2d 44 (Fla. 1983) (defendant pointed gun at officer and told himto
freeze, defendant then fired four bullets into officer). Nor does the
fact that the victimwas shot nultiple times set the instant offense

apart fromother capital cases so as to call for the death penalty. See
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Robertson v. State, 611 So. 2d 1228 (Fla. 1993); Shere v. State, 579 So.

2d 86, 89 (Fla. 1991) (one shot fired, then 5 or 6 shots, then 2 shots
to head and one to the heart); MKinney v. State, 579 So. 2d 80 (Fl a.

1991) (7 gunshot wounds plus 2 lacerations). Wile the nature of the
killing certainly does not excuse the crime, it is clear that the manner
of the crime is not the nobst aggravated type for which the unique
puni shment of death is reserved.

In addition, the quality of the mtigators and aggravators shows
that, in conparison to the other cases, the death sentence is not
proportionally warranted. Al though there were two aggravating
circunstances found by the trial court in this case,® the trial court
found that one was so insignificant that it essentially had no weight.
In finding the aggravator that the crime was committed during the
conm ssion of a robbery, 8§ 921.141(5)(d), the trial court noted only

that technically did Appellant’s actions constitute a robbery and that

the weight of this circunstance was di m ni shed because the taking was
not a planned activity such as occurs in a purse snatching or hol dup:

The evidence shows that Defendant forcibly took Ofice
Parish’s service pistol, turned that weapon on the officer
and killed him Even though the Defendant nay have been
notivated by his desired to avoid arrest when he took the
gun, the incident still constituted a robbery under the
definition of that offense. The taking was not incidental
to the killing. The Suprene Court so ruled in the prior
appeal and also found that this circunstance did not
constitute doubling. The Court finds that this aggravator
has been proven beyond a reasonable doubt. Its weight

however, is dimnished sonewhat as stealing the officer’s
pi stol was “not a planned activity” such as occurs in a purse
snat ching or a hol dup. Wiletechnically defendant’s actions
constituted robbery, the reality is that defendant took the

8 The trial court found the aggravators that the of fense was during
the comm ssion of a felony and the | aw enforcenent aggravators which
were nerged i nto one aggravator R706-707.
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weapon to effect the killing and then kept it to conceal the
fingerprints and other evidentiary matters is presented.

R706 (enphasis added). As the trial court also noted, the taking of the
gun was to shoot the officer which in turn was to avoi d bei ng arrested.
Wiile this Court had held that this technically does not double with the
aggravator of avoid arrest, in practical terns the reason to take the
gun (i.e. the robbery) was to avoid arrest. In practical ternms this
during the course of a robbery aggravator is so intertw ned and so part
of the avoid arrest aggravator that it deserves no additiona
consideration. There is only one real aggravating circunstance in this
case -- that Appellant panicked and grabbed an officer’s gun and shot
himwhile the officer was trying to arrest him This one rapid incident
reflects the total aggravation in this case. There was a lifetinme of
mtigation leading up to this incident. Under the totality of the
circunstances, it cannot be said that this is one of the nost aggravated
and least mtigated cases for which the death penalty is reserved.
Inaddition, this Court has consistently held that one aggravating
circunstance will not support a death sentence where mtigating

circunstances are present. E.g. dark v. State, 609 So. 2d 513 (Fl a.

1992): MKinney v. State, 579 So. 2d 80, 85 (Fla. 1991); N bert v.

State, 574 So. 2d 1059, 1063 (Fla. 1990); Songer v. State, 544 So. 2d

at 1011; Smalley v. State, 546 So. 2d 720, 723 (Fla. 1989); Renbert v.

State, 445 So. 2d 337 (Fla. 1984). Because one aggravating circunst ance

only technically existed, the same rule should apply in this case

Appellant’s |ife should not be | ost on the basis of a technicality which
creates an aggravati ng circunstance.

The mtigation in this case was substantial, it cannot be said t hat
this is an unmtigated crime for which the death penalty is reserved.

The evi dence showed that the of fense was comm tted whil e Appell ant was
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under the influence of a nental or enotional disturbance. Emly Baker,
an expert in panic disorders T2095, testified that Appellant suffers
froma panic disorder T2095. Appellant does not have the ability to
reason clearly and look at his options T2125. Due to deficits
consistent with brain damage, Appellant tends to be inpulsive T2125.
Dr. Petrilla testified that duress aggravates Appellant’s problens
T2170. More probl enms occur because he is excitable and a | ack of skills
are detrimental to him T2170. People with Appellant’s enotional and
nment al probl ens do not act in a manner which conforns to the situation
which they are placed in T2172. Appellant tends to react wthout
t hi nki ng T2195.

In addition, Appellant’s age was 18 years, 3 nonths, but his
enotional and functioning level was much less. Throughout his life
Appel l ant essentially functioned at a retarded or near retarded |evel
T1786, 2033, 2037, 2124, 2155. Appel lant went to schools for severely
enotionally handi capped children T2034,1757,1823, because he was
severely enotionally handi capped T1760, 2033. Even at this |evel of
school he was adm ni stratively advanced rather than bei ng advanced due
to learning T2038-40, 1765, 1768. At the age of 13, Appellant was
functioning at a third for fourth grade | evel T2034. Appellant even had
to repeat both the first and second graded for severely enotionally
handi capped children T1765, 1768. At the age of 13, Appellant was
functioning at the level of an 8 year old T1782. As tinme passed,
Appel l ant’ s dysfunction was increasing T1782. Appellant took a w de
range achi evement test which he scored at the bottom 1 percent T1785.
Appel | ant had a |l ot of difficulty receiving, integrating, and sequenci ng
information given to him T2155. Wen Appel |l ant was ei ghteen years old

he had the reading and spelling skills of a third grader T2174. In
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sunmary, Appellant’s enotional and functioning | evel was nuch | ess t han
an 18 year ol d.

In addition, the trial court found 33 non-statutory mtigating
circunstances sone of which are very significant R708-709. These
include mtigators 5 and 7-39 proposed by the defense R691-692, which
include but are not Iimted to, the followi ng. “Defendant’s behavi or
at trial was acceptable” which is inportant. “Low 1Q inpulsive and
unabl e to reason abstractly” and “M1dly retarded and functioned at a
third or fourth grade level.” These are inportant mtigating factors.

The trial court accepted as mtigation that “The defendant was
severely enotionally handicapped” and has “Mental, enotional and
learning disabilities.” Cbviously, this is very powerful mtigation.

The trial court also found that Appellant had a “Difficult
chi l dhood”, an “Inpoveri shed background” and an “I nproper upbringing.”
The difficult/abusive chil dhood offers an insight as to what went on in

Appellant’s life and howit resulted in tragedy. In Hegwood v. State,

575 So. 2d 170 (Fla. 1991), this Court recogni zed how very significant
this type of mtigation can be:

A great part of Hegwood' s ill-fated life appears to be
attributable to his nother, described by witnesses as a hard-
drinking, lying drug addict and convicted felon who tended
to abandon her children and who turned Hegwood in and
testified against him apparently notivated by the reward
noney offered in this case. Based on the nental health
expert’s testinony the jury may have believed that Hegwood
was nentally or enotionally deficient because of his
upbri ngi ng.

575 So. 2d at 173. This evidence is even nore mtigating because it
shows how Appel | ant coul d have becone nental | y and enoti onal | y defi ci ent
due to his upbringing. Appellant never had anyone to show himhow to
deal with difficulties properly. The trial court found as mtigation

t hat Appellant was “Raised in a dysfunctional famly”. |In other words,
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Appel | ant was never provided the enotional support from his parents
that was required to evolve into a healthy individual. This is further
borne out by the trial court’s finding as mtigation that Appellant had
an “Al coholic nmother” and that there was “Negl ect by nother.”

The trial court also found that Appellant’s “Father died when
Def endant was young and he grew up without a nale role nodel” and thus
there was “No opportunity to bond with [his] natural father.” This

Court has recognized this as mtigating. Sinclair v. State, 657 So. 2d

1138 (Fla. 1995).

The trial court also accepted as mtigation in this case that
Appel lant was “subjected to physical and sexual abuse” and that he
suf fered “Chil dhood trauna.”

Finally, the trial court found that Appellant “was nmal nouri shed”
and that his “Mther gave up on Defendant at an early age and rai sed
hinself in the streets” as mtigating factors in this case. The
mtigating factors in this case take this case fromthe arena of the
nost aggravated and least mitigated for which the death penalty is
reserved. ®

In Fitzpatrick v. State, 527 So. 2d 809 (Fla. 1988), this court

held that the presence of the two statutory nental mitigating factors

plus the defendant's low enotional age lifted the case from the

® Gher mtigating circunstances found by the trial court that are
not nentioned above include: “Defendant cane from a broken home and
rai sed i n poverty”; “Social ly and economi cal | y di sadvant aged”; “Severely
enmotionally disturbed child”; “Delayed developnental mlestones”;
“I npoveri shed academ c skills”; “lnpaired nmenory”; “Slow |earner and
needed special assistance in school”; “Developnentally |earning
di sabl ed”; “Poor auditory short-term nenory”; “Lower ver bal
intelligence”; “Deficits in visual and notor performance”; “Inpaired
cognitive flexibility”; “Inpaired problemsolving ability”; “Difficulty
with perceptual organizational ability and poor verbal conprehension.”
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"unm tigated" cases that the death penalty is reserved for and reduced
the sentence to life inprisonnent:

Thus, the trial judge's findings of the mtigating
circunstances of extrene enotional or nental disturbance,
substantially inpaired capacity to conform conduct, and | ow

enotional age were supported by sufficient evidence. In
contrast, the aggravating circunstances of hei nous, atrocious
and cruel, and cold, <calculated and preneditated are

conspi cuously absent. Fitzpatrick's actions were those of
a seriously enotionally disturbed man-child, not those of a
col d- bl ooded, heartless killer. W do not believe that this
is the sort of "unmtigated" case contenplated by this Court
in Dixon. Indeed, the mtigation in this case is
substanti al .

512 So. 2d at 512. Likew se, Appellants actions were the result of a
pani cked, severely enotionally handi capped 18-year-old, and not those
of a col d-bl ooded, heartless killer. As additional reasons for hol ding
death to be disproportionate this Court has found the defendant's
dysfunctional famly life, which included beatings and negl ect, conbi ned
with youth and immaturity effectively make the death penalty

proportionally unwarranted. Livingston v. State, 565 So. 2d 1288, 1292

(Fla. 1988). Like in Livingston, Appellant had a very dysfunctiona
famly life. Appellant was abandoned at the age of three, his nother
rejected him causing himto be mal nourished and roam ng the streets
foraging for hinself T1986, 2015. Wien his nother did attend to
Appel lant, it was through beatings wth an extension cord and coat
hangers T2056. Like in Livingston, Appellant was young and his
intellectual functioning was marginal. Appellant's chronol ogi cal age
was 18 years, 3 nonths, but his functioning age was nuch |ess.
Throughout his life Appellant functioned at a retarded | evel and tested
lowintellectually. At the age of 8, Appellant had a verbal 1Q of 74
and a full scale score of 78 T2124. At the age of 13, Appellant tested

at the age of 5 to 8 T1782. At the age of 18, Appellant scored | ower
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than 99% of his age group in tests nmeasuring his ability to integrate
information T1785. The record is replete with other tests and findi ngs
as to Appellant's functioning well below his chronological age
T1765, 1768, 1782. As nenti oned above, Appellant's brain dysfunction and
enotional handicaps conbined to create a nental or enptiona
di sturbance. This is not one of the nost unmtigated cases for which
the death penalty is reserved. Appel l ant’ s death sentence nust be

vacat ed.

PO NT V

THE TRIAL COURT ERRED I N FAI LI NG TO EXPRESSLY EVALUATE THE
M TI GATION I N I TS SENTENCI NG ORDER

In its witten sentencing order the trial court did a summary
eval uation of 34 mtigating circunstances as foll ows:

Itens 6 through 39 are a laundry list of factors that
essentially relateto defendant’s difficult chil dhood and hi s
psychol ogi cal and enotional condition because of it. Wile
the Court finds that the greater weight of the evidence does
not establish fetal alcohol effect -- or organic brain
damage, there was evi dence regardi ng t he remai ni ng condi ti ons
and the Court has considered individu-ally and will give sone
wei ght to each of these suggested factors.

R709.
In Hudson v. State, 23 Fla. L. Wekly S71, 72 (Fla. Feb. 5, 1998),

this Court explained that summary analysis of mtigation was inproper
and that because the weighing process had not been detailed in the
witten sentencing order, this Court could not perform a neani ngful
revi ew of the sentencing order:

As Hudson alleges in his second issue, this sunmary anal ysi s
of both statutory and nonstatutory mtigation plainly does
not evaluate inwiting the evidence presented or explain the
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reason for the trial court’s weighing of the mtigation
evi dence. Thus, this sentencing order is in violation of our
1990 decision in Campbell v. State, 571 So. 2d 415 (Fla.
1990) . W repeat here the sentencing requirenments we
reiterated in walker v. State, 22 Fla. L. Wekly S537 (Fla.
Sept. 4, 1997):

Since the ultinmate penalty of death cannot be renedied
if erroneously inposed, trial courts have the undel e-
gabl e duty and solemn obligation to not only consider
any and all mtigating evidence, but also to “expressly
evaluate in [their] witten order[s] each mtigating
circunstance proposed by the defendant to determne
whether it is supported by the evidence.” Campbell,
571 So. 2d 367, 371 (Fla. 1995) (reaffirm ng Campbell
and establishing enunerated requirenments for treatnent
of mtigating evidence).

This bedrock requirenment cannot be net by treating
mtigating evidence as an academ c exerci se which nay
be summarily addressed and disposed of. To clarify
Campbell:

This evaluation nust determine if the
statutory mtigating ci rcumst ance is
supported by the evidence and if the
nonstatutory mtigating circunstance is
truly of a mtigating nature. A mtigator
is supported by evidence if it is mtigating
in nature and reasonably established by the

greater weight of the evidence. Once
established, the mtigator is weighed
agai nst any aggravati ng circunstances. It

is within the sentencing judge' s discretion
to determne the relative weight given to
each established mtigator; however, sone
weight must be given to all established
mtigators. The result of this weighing
process must be detailed 1in the written
sentencing order and supported by sufficient
competent evidence 1in the record. The
absence of any of the enumerated
requirements deprives this Court of the
opportunity for meaningful review.

Ferrell, 653 So. 2d at 371 (enphasis added). Cdearly
then, the “result of this weighing process” can only
satisfy Campbell and its progeny if it truly conprises
a thought ful and conprehensi ve anal ysis of any evi dence
that mitigates against the inposition of the death
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penalty. W do not use the word “process” lightly. |If
the trial court does not conduct such a deliberate
i nqui ry and t hen docunent its findings and concl usi ons,
this GCourt cannot be assured that it properly
considered all mtigating evidence. In such a
situation, we are precluded fromneani ngful ly revi ewi ng
the sentencing order. I1d. Since that is precisely the
case here, we nust vacate the sentence of death and
remand for proper evaluation and weighing of all
nonstatutory mtigating evidence...

This Court vacated Hudson's death sentence because there had not been
a sufficiently detailed witten evaluation given to Hudson’s chil dhood
and fanily background. ¥

In this case there was even | ess analysis of 34 mtigating factors
which related to, but not limted to, such itens as Appellant’s |ow IQ
and 1inability to reason abstractly, Appellant’s being a severely
emotionally handicapped person,; his impoverished background and neglect
by his mother; Appellant’s being malnourished and living on the streets;,
and the fact that Appellant had been subjected to abuse. As noted above
the trial court merely performed a summary analysis of these mitigating

circumstances.

Jackson v. State, 22 Fla. L. Weekly S690, 692 (Fla. Nov. 6, 1997),

is another good example of the failure to explain the mitigating factors

10 The eval uati on was as foll ows:

There was testinmony concerning defendant’s earlier
years and famly background and, though unfortunate,
the court finds that this testinony did not establish
anything substantial or extraordinary. It was
established by the evidence, however, that the
def endant cooperated with the police in locating the
body of the victimand the court finds this to be a
single non-statutory mtigating circunstance.

23 Fla. L. Wekly at S72.



where the trial court merely 1lists the mitigators before accepting or
rejecting them:

The sentencing order also fails to adequately address the
nonstatutory mitigating circumstances. The order merely
lists the nonstatutory mitigators before rejecting them. The
order should address the relevant testimony and explain why
the experts’ testimony, in conjunction with the testimony of
Jackson’s family and friends, does not support the
nonstatutory mitigators the court rejects. Additionally,
because the court rejects the statutory mental mitigators,
the order should explain why the evidence offered by the
experts does not amount to nonstatutory mental mitigation.

To ensure meaningful review in capital cases, trial courts
must provide this Court with a thoughtful and comprehensive
analysis of the mitigating evidence in the record.

22 Fla. L. Weekly at S692. In the present case, the trial court did not
even bother to list the mtigators before sumarily giving them sone
wei ght .

More inportantly, in Jackson, supra, this Court explained that

because the trial court rejected the statutory nmental mtigating
circunstances its “order should explain why the evidence offered by the
experts does not anount to nonstatutory nmental mtigation.” 22 Fla. L.
Weekly at S692. 1In the present case, the trial court enphasized that
he was rejecting any enotional or mental disturbance because it was not
“extreme” R708.% However, the trial court never explainedif or why the
evi dence denonstrated nonstatutory nental mtigation as he is required
to do as exenplified by Jackson. The trial court’s order denied

Appellant’s rights under the Fifth, Sixth, E ghth and Fourteenth

11 Specifically, the trial court indicated:

“Wiile the experts who testified disagreed, the court
finds that any nmental or enotional disturbance was not
“extrenme” R708.
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Anrendments to the United States Constitution and Article |, Sections 2,
9, 16 and 17 of the Florida Constitution.

Thi s cause nmust be renmanded for resentencing.

PO NT VI

THE TRI AL COURT ERRED | N FAI LI NG TO EVALUATE THE NONSTATUTCORY
M Tl GATI NG Cl RCUVMSTANCE OF EMOTI ONAL OR MENTAL DI STURBANCE.

In Cheshire v. State, 568 So. 2d 908, 912 (Fla. 1990) this Court

held it was error to restrict the mtigating circunstance of enotiona
or nental disturbance by use of a nodifier such as “extrene” despiteits

presence in the statutory | anguage:

Florida’ s capital sentencing schene does in fact require that
enotional disturbance be “extrene.” However, it clearly
woul d be unconstitutional for the statetorestrict the trial
court’s consideration solely to “extreme” enotional
di sturbances. Under the case | aw, any enotional disturbance
relevant to the crime nust be considered and wei ghed by the
sentencer, no matter what the statutes say. Lockett,; Rogers.
Any other rule would render Florida s death penalty statute
unconstitutional. TLockett.

568 So. 2d at 912.
In Jackson v. State, 22 Fla. L. Wekly S690, 692 (Fla. Nov. 6

1997), this Court further explained that because the trial court
rejected the statutory mental mtigating circunstances its “order should
explain why the evidence offered by the experts does not anount to
nonstatutory nental mtigation.” 22 Fla. L. Wekly at S692.

In the present case, the trial court enphasized that he was

rejecting any enotional or nental disturbance because it was not



“extrene” R 708.'* However, the trial court never explained if or why
the evidence denonstrated nonstatutory nental mtigation as he is
required to do as exenplified by Jackson. The trial court’s order
deni ed Appellant’s rights under the Fifth, Sixth, E ghth and Fourteenth
Amendnents to the United States Constitution and Article I, Sections 2,
9, 16 and 17 of the Florida Constitution.

Thi s cause nmust be renmanded for resentencing.

12 Specifically, the trial court indicated:
“Wiile the experts who testified disagreed, the court
finds that any nmental or enotional disturbance was not
“extrenme” R708.
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PONT VIT

THE TRIAL COURT ERRED |IN DENYING APPELLANT'S MOTION TO
DI SQUALI FY THE PROSECUTCOR

As noted in Point I, over Appellant’s objections the penalty phase
was not held in St. Lucie County where the crine occurred. The penalty
phase was held in Indian R ver County. The prosecutor (David Mrgan)
who woul d be trying the penalty phase had been el ected a judge by the
voters of Indian R ver County only a few weeks prior to the penalty
phase. Appellant noved to disqualify Judge Morgan from prosecuting the
penalty phase due to the fact that he would be advocating to his
constituents who had recently elected him T143-146. The trial court
deni ed the notion T149. This was error.

This Court has indicated that the appearance of inpropriety may
require the disqualification of the prosecutor froma case and that such
disqualification is to be determ ned on a case-by-case basis:

Bogl e argues t hat, under these circunstances, the trial judge
erred in alloning the state attorney’s office of the
Thirteenth Judicial Crcuit to prosecute himat the second
penalty phase proceeding.... W have stated that the
appear ance of inpropriety created by certain situations nmay
demand disqualification, we have eval uated such situations
on a case-by-case basis.

Bogle v. State, 655 So. 2d 1103, 1105 (Fla. 1995).

In the present case there certainly would be an appearance of
inmpropriety by allowi ng Judge Morgan to prosecute the penalty phase to
voters who had recently elected him to the bench. There is an

appearance of inpropriety by having Judge Mrgan argue to his
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constituents that Appellant be sentenced to death. 1In being a newy
el ected judge in Indian R ver County, Judge Mdrrgan carried a certain
status in the eyes of the community. |In the eyes of the jury, a judge
carries the aura of being inpartial and aloof froman interest in the
out come of the proceedings. Due to the jury’s viewof the judge, judges
cannot do anything that can be construed as advocacy in a case:

The very status of the judge as interrogator inevitably nmeans
that the answers given by the wtness wll assunme an
i mportance in the mnd of jurors otherw se | acking if counse
i nstead asked the questi ons.

Moton v. State, 659 So. 2d 1269, 1270 (Fla. 4th DCA 1995). It has been

particularly noted howjuries see a person who i s a judge as soneone who
is highly credible:

Any remarks and comments that the judge nmakes are |istened
to closely by the jury and are given great weight. Because
of the credibility that the comments are given and because
they woul d |ikely overshadow the testinony of the w tnesses
t hensel ves and of counsel ...

Ehrhardt, Florida Evidence, 1998 edition, § 106.1, p.33. A jury,

view ng judges as neutral, would not believe that their newy el ected
judge woul d be asking themto sentence a person to death unless it was
the right thing to do. This fact is particularly worrisone where a
jury’s recomrendation is deened to be the conscience of the community
and one of the elected |eaders of the community is advocating death.
Jurors “serve as denocratic representatives of the community, expressing
the community’s will regarding the penalty to be inposed.” Stevens v.
State, 613 So. 2d 402, 403 (Fla. 1992). The trial court constitutes an
el ected neutral official of the cormunity and, as such, Judge Mrgan’s
advocacy for the death penalty has an appearance of inpropriety in this

case.
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In addition, the appearance of inpropriety can have a negative
i mpact on the adversary systemin addition to the defendant’s confi dence
in the system

Qur adversary system hangs on the slender threat of the
integrity of the | awer. Waken or damage that threat or the
confidence that the people repose in it and the systemis
destroyed. That very integrity is perhaps the single nost
important ingredient in the noral fiber of the lawer. It
must never be breached or conprom sed. The | awer nakes the
system work and w thout him and his functions the system
woul d col |l apse. Nor can the system survive when its judges
fail to enbody integrity, inpartiality and justice. 1In this
regard, the burden on judges exceeds that on | awers to avoid
even the appearance of inpropriety.

* * %

What confidence in the inpartiality of the judiciary will a
defendant in a crimnal case have when he appears before the
j udge knowi ng that as a | awer the judge secretly conferred
with the prosecutor in a case which was bei ng def ended by his
firm and counseled the prosecutor on how to obtain a
conviction in that very type of case? WII he not, with sone
reason, feel that the judge s synpathies are still with the
pr osecut or ?

In re Speiser, 445 So. 2d 343, 344-345 (Fla. 1984) (Ehrlich, J.,

di ssenting). Li kewi se, what confidence in the integrity of the
adversary systemcould the public and Appel |l ant have when Appellant is
bei ng prosecuted by a man who has recently been el ected judge by the
peopl e who are going to pass judgnent on whether Appellant is going to
live or die.?*

Final |y, even el ected judges who have not yet taken the bench have
the responsibility to conduct thenselves to avoid any appearance of
inmpropriety, to further confidence in the integrity of the adversary

system and to close out their activities so as to pronote these goal s.

13 See Cannon 2A of the Code of Judicial Conduct (A judge shall
act at all times in a manner that pronotes public confidence in the
integrity and inpartiality of the judiciary).
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In re Davey, 645 So. 2d 398 (Fla. 1994); In re Speiser, 445 So. 2d 343

(Fla. 1984). Thus, Judge Mdrgan had the responsibility of not taking
on new adversarial functions once he had been el ected judge.* This is
especially true in a capital case. Judge Mrgan shoul d have given the
case to his co-counsel to try instead of prosecuting the penalty phase
hi nsel f.

Appel I ant was deni ed due process and a fair and rel i abl e sentenci ng
in violation of the Fifth, Sixth, E ghth and Fourteenth Amendnents to
the United States Constitution and Article I, Sections 2, 9, 16 and 17
of the Florida Constitution.

For the reasons stated in this point, Appellant’s death sentence

must be reversed and this cause remanded for a new penalty phase.

PONT Vi1l

THE TRIAL COURT ERRED | N DENYI NG APPELLANT’ S MOTI ON FOR
M STRI AL AFTER THE PROSECUTOR MADE | MPROPER AND | NFLAMVATORY
REMARKS WHI CH RENDERED THE PENALTY PHASE UNFAI R AND VI OLATED

¥4 Cannon 5G of the Code of Judicial Conduct dictates that a judge
shall not practice law. See alsolnre Piper, 271 O. 726, 534 P.2d 159
(1975) (reprimand of judge who continued | aw practice by finishing work
undertaken previously). Again, an elected judge s conduct falls under
t he Code of Judicial Conduct. |In re Piper, supra; Cannon 7E (successfu
candi dat e) .
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APPELLANT' S R GHTS UNDER THE FIFTH, SIXTH, EIGHTH AND
FOURTEENTH AMENDVENTS TO THE UNI TED STATES CONSTI TUTI ON AND
ARTI CLE I, SECTIONS 9, 16 AND 17 OF THE FLORI DA CONSTI TUTI ON.

It is axiomatic that a prosecutor may not nake statenents

cal cul ated to arouse passions and prejudice. Viereck v. United States,

318 U. S. 236, 247, 63 S.C. 561, 566, 87 L.Ed.2d 734 (1943). As the
United States Suprene Court stated | ong ago:

[While [the prosecuting attorney] may stri ke hard bl ows, he
is not at liberty to strike foul ones. It is as nuch his
duty to refrain frominproper nethods to produce a wongfu

conviction as it is to use every legitimte nmeans to bring
about a just one.

Berger v. United States, 295 U S 78, 88, 556 S . 629, 79 L.Ed. 1314
(1935).

The Suprene Court’s adnonition applies with particular force in a
capi tal sentencing proceeding: “Because of the surpassing inportance
of the jury' s penalty determ nation, a prosecutor has a hei ghtened duty
to refrain from conduct designed to inflame the sentencing jury’s

passions and prejudices.” Lesko v. lLehman, 925 F.2d 1527, 1541 (3d

Gr.), cert. denied, 502 U S 898, 112 S. . 273, 116 L.Ed.2d 226

(1991); see also Hall v. Wainwight, 733 F.2d 766 (11th Gr. 1984) (“it
is of critical inportance that a prosecutor not play on the passions of

ajury with aperson’s life at stake”), cert. denied, 471 U S. 1107, 105

S. Q. 2344, 85 L. Ed.2d 858 (1985). As this Court repeatedly has stated,
argunments “nust not be used to inflame the m nds and passions of the
jurors so that their verdict reflects an enotional response to the crine
or the defendant rather than the |ogical analysis of the evidence in

light of the applicable law.” Bertolotti v. State, 476 So. 2d 130, 133

(Fla. 1985); see also Garron v. State, 528 So. 2d 353, 359 (Fl a. 1988)

(when “comments in closing argunment are intended to and do inject
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el ements of enotion and fear into the jury’ s deliberations, a prosecutor
has ventured far outside the scope of proper argunent”).

Appel lant filed various notions to preclude the prosecution from
maki ng inflamatory, prejudicial remarks to the jury -- specifically
seeking to prohibit the prosecutor from comment that the jury shoul d
show t he defendant the sanme nercy he showed the victi mR483-484.

However, the prosecutor directly told the jury that the bottomline

is that they were seeking justice for the victimand the jury should
gi ve Appellant the sane nmercy he showed the victimin deciding whether

he should |ive:

MR MORGAN. ... W are here because the Defendant wants to
live, even though he denied that right to Oficer Parrish.
The bottomline, Ladies and Gentlenen, is we're here seeking
justice on behalf of Oficer Danny Parrish. A voice we're
going to bring fromyou six years ago demand justice. W are
here asking you to show this Defendant the sane nercy he
showed Officer Parrish, except in this courtroomit will be
in accordance with the | aw

T 1149. Appellant noved for a mstrial which was denied T 1150-1151.

Cearly, the prosecutor’s remarks were inproper and highly

prejudicial. Rhodes v. State, 547 So. 2d 1201 (Fla. 1989); Ri chardson

v. State, 604 So. 2d 1107 (Fla. 1992). In Rhodes, this Court said,
regarding a similar plea by the prosecutor:

Finally, the prosecutor concl uded his argument by urging the
jury to show Rhodes the sane nmercy shown to the victimon the
day of her death. This argument was an unnecessary appea
to the synpathies of the jurors, calculated to influence
their sentence recomendati on.

Id. at 1206.
In Richardson, this Court, citing Rhodes, agreed that “the state
committed error in asking the jury to show Richardson as much pity as

he showed his victim.” Richardson, at 1109.



Such a comment, essentially asking the jury to disregard the law
and recommend death simply amounted to prejudicial error in this case

because it precluded the jury from rationally considering what

recommendation they should make. Rutherford v. Lyzak, 698 So. 2d 1305
(Fla. 4th DCA 1997). Sentencing hearings naturally tend to evoke an
enotional response fromjuries, and that is why the final decision on
what puni shment a defendant receives rest with the nore experienced

court. State v. Dixon, 283 So. 2d 1 (Fla. 1973). Thus, i nproper

penal ty phase cl osi ng argunments nore readily becone fundanental | y wong
because jurors’ synpathies and passions easily slip from their
restraints, and find easy expression with a death reconmendati on. Such
was the case here.

This cause nust be remanded for a new sentencing free from

prejudi cial comments that the bottomline of the sentencing hinged on

whet her the jury showed Appell ant the sane nercy he showed the victim

PONT I X

REPEATEDLY | NFORM NG THE JURY OF THE FACT THAT AN APPELLATE
CQURT HAD AFFI RVED THE CONVI CTI ON BUT HAD SENT THE CASE BACK
FOR RECOMVENDATI ON OF A DEATH SENTENCE DEPRI VED APPELLANT OF
A FAI R AND RELI ABLE SENTENCI NG

On 3 separate occasions the trial court informed the jury that

Appel I ant had been found guilty by another jury and that an appellate

court had reviewed his case and had remanded the case for resentencing
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T304, 523, 1137. By enphasizing this instruction 3 tines, the jury had
the fact pounded in their heads that another jury had sentenced
Appel | ant to death and that the case will be scrutinized by an appel | ate
court.

However, probably the nost egregi ous conduct occurred when the
prosecutor followed the instruction by informng the jury that the
Suprene Court had directed there “be a proceeding to recommend death”:

MR COLTON:  You heard what Judge Trowbri dge said about the
fact that this Defendant has been found guilty and the
Suprene Court has affirmed that conviction, and has said t hat
there should then be a proceeding to recommend death. Do you
have any concern or probl em about that?

T470 (enphasis added). It is outrageous to informthe jury that the
Supreme Court has mandated that the jury recommend the death penalty.

Such conduct clearly constitutes fundamental error. See Pait v. State,

112 So. 2d 380 (Fla. 1959) (conmment about defense having right to appeal
constitutes fundanental error).

The repeated enphasis of the instruction that an appellate court
had reversed t he case exacerbates the prosecutor’s comments. GCbvi ously,
a jury should not be nmade aware, either directly or indirectly, of a
prior jury' s action or that there will be review by an appel | ate court.
Mor eover, the repeated enphasis that an appellate court will reviewthe
case also has the effect of suggesting a dilution of the fina

responsibility of the jury. See Blackwell v. State, 76 Fla. 124, 79 So.

731, 735 (Fla. 1918) (comrent that -- if error is commtted, Suprene
Court will correct it -- reversed); Pait v. State, 112 S. 2d 380 (Fl a.
1959) (comment that -- defense has right to appeal, but state doesn’t --

fundanmental error); United States v. Fiorito, 300 F.2d 424 (7th Gr.
1962); Caldwell v. M ssissippi, 472 U.S. 320, 105 S. Ct. 2633, 86 L. Ed. 2d

231 (1985).
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Wil e this Court recogni zed the instruction that was given in this
case, it certainly did not condone the repeated enphasis of such an
i nstruction. In fact, this Court recognized the inpropriety of

reenphasi zing the prior jury action and potential of preconditioning a

jury to bring a death recommendati on t hrough reenphasis. Htchcock v.

State, 673 So. 2d 859, 863 (Fla. 1996). More inportantly, this Court
has never condoned t he outrageous prosecutorial conduct of telling the
jury that the Supreme Court has nandated that they inpose a
recommendati on of death. Appellant was deni ed due process and a fair
and reliable sentencing in violation of the Fifth, Sixth, E ghth and
Fourteenth Amendnments to the United States Constitution and Article |

Sections 2, 9, 16 and 17 of the Florida Constitution. This cause nust

be remanded for a new sentencing.

PO NT X

THE TRI AL COURT ERRED | N DENYI NG APPELLANT" S MOTI ON FCOR LEAVE
TO TO | NTERVI EW JURCRS.

After the jury nade its sentencing reconmmendation, Appellant
recei ved information of juror m sconduct. Appellant filed and argued
a nmotion for leave to interview the jurors R674,674; T2703. The
m sconduct alleged was that two or nore jurors had discussed the case
anmong thensel ves outside of deliberations in violation of the tria
court’s instruction not to do so R674; T144, 1698, 2525, 26583. The noti on

was supprted by a sworn affidavit froma wi tness who indicated that two
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jurors had discussed the case at lunch and specifically referred to
defense attorney Udell by stating, “I can't believe Udell said that.”
and “I watched his face -- that was a bad thing” R676-677. The tria
court denied the notion T2704. This was error.

Due process required the trial court to grant Appellant’s notion
for leave to interview the jurors to ascertain the degree of jury
m sconduct and the degree of prejudice fromthe m sconduct. The refusa
to permt the interview violated Appellant’s rights to due process and
a fair and reliable sentencing. Fifth, Sixth, E ghth and Fourteenth
Amendnents to the United States Constitution and Article I, Sections 9
and 16 of the Florida Constitution.

In this case there is no doubt that jury m sconduct occurred when
jurors discussed the case outside the delibeations after they had
specifically been instructed by the trial court not to do so R676-677;
T1114, 1698, 2525, 2683. It is reversible error for the trial court to not
all ow the defendant the opportunity to show prejudice from the jury

m sconduct. Lamar v. State, 583 So. 2d 771, 773 (Fla. 4th DCA 1991).

An interview would be the only way to discern how many jurors were
di scussing the case outside deliberations in violation of the tria
court’s order and the extent of the m sconduct. However, due to the
prohibition of an interview, the extent of the msconduct was |eft
unresol ved, leaving open the spectre that the m sconduct may have
i nfluenced the fact-finding process. Due process requires that the
m sconduct not be ignored, especially in a capital case. This cause

must be reversed for a new sentenci ng proceeding.



PO NT XI

THE TRI AL COURT ERRED | N CONDUCTI NG PRETRI AL CONFERENCES | N
APPELLANT" S ABSENCE.

The trial court erred in conducting two pretrial conferences in
Appel I ant’ s absence. This denied Appellant’s rights pursuant to Article
I, Sections 2, 9, 16 and 17 of the Florida Constitution; the Fifth,
Sixth, E ghth and Fourteenth Amendnents to the United States

Constitution; and Florida Rule of Cininal Procedure 3.180.

Appel | ant was i nvoluntarily absent fromtwo pretrial hearings. The
first took place on January 30, 1996. The trial court indicated for the
record that Appellant was absent T2. The second hearing took place on

June 21, 1996. Again, Appellant’s absence was noted for the record T69.
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The right to be present has been held to be a fundanmental conponent
of due process pursuant to Florida law and the United States

Constitution. Francis v. State, 413 So. 2d 1175 (Fla. 1982); Turner v.

State, 530 So. 2d 45 (Fla 1987); Coney v. State, 653 So. 2d 1009 (Fl a.

1995); Snyder v. Massachusetts, 291 U.S. 97, 54 S.Ct. 330, 78 L. Ed. 674

(1934). Florida Rules of Grimnal Procedure 3.180(a)(3) requires the

presence of the defendant at any pre-trial conference unless waived in
witing. |In addition, for any waiver to be effective there nust be an
inquiry denonstrating that the waiver of the defendant’s presence is

knowi ng, intelligent and voluntary. See Coney v. State, 653 So. 2d

1009, 1013 (Fla. 1995) (“court must certify through proper inquiry”);
Turner v. State, 530 So. 2d 45, 49 (Fla. 1987) (defendant nust be made

aware of rights he was waiving to knowingly and intelligently waive);

Butler v. State, 676 So. 2d 1034 (Fla. 1lst DCA 1996). There was no

valid waiver in the present case.

There was no waiver of Appellant’s presence in witing fromthe
January 30, 1996 heari ng. Subsequent to that hearing, there is a
docunment that is represented to be a witten waiver of Appellant’s
presence fromall future pretrial proceedings that was filed in open
court on February 6, 1996 R445;T30.'* However, there was absolutely no
inquiry of Appellant to verity that he had actually participated in any
witten waiver. Mre inportantly, even if Appellant had partici pated
inthe witten waiver, there was absolutely no inquiry of Appellant to
ensure that he was knowi ngly, intelligently and voluntarily waiving his
right to be present in all future proceedings. This type of inquiry is

particularly inmportant in Appellant’s situation where he has a low I Q

> The nane “Billy Kearse” is printed on the waiver which is not
not ari zed R445.
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and functions at an elenentary school level. The trial court never
inquired or informed Appellant of what types of hearings the future
proceedi ngs would entail. How could the trial court certify that
Appel lant’ s waiver was knowing, intelligent and voluntary w thout
knowi ng whet her Appel | ant understood the nature of the future hearings?

Turner v. State, 530 So. 2d 45, 49 (Fla. 1987) (defendant nust be made

aware of rights he was waiving to knowingly and intelligently waive).
Wthout a proper inquiry, it cannot be said that there was a valid
wai ver in this case.

At the January 30, 1996, pretrial conference the parties, in the
absence of Appellant, discussed where venue would be in this case T18-
23.1% Mbst of the hearing on June 21, 1996, in the absence of Appell ant,
centered on whether the case wold be tried in St. Lucie County or Indian
Ri ver County T79-101.

In Pomeranz v. State, 23 Fla. L. Wekly S8 (Fla. Decenber 24,

1997), this Court held that it was error to conduct a pretrial
conf erence i nvol vi ng di scussi ons invol ving the nmoving of the trial from
Martin county to St. Lucie County in the defendant’s absence. 23 Fla.
L. Weekly at S10. However, the error was harm ess in Poneranz because
he fully consented to the nove to St. Lucie County:

At the June 4, 1993, conference, the trial court and counse
di scussed the issue of noving the trial from Martin County
to a nore adequate facility in St. Lucie County.

* * %

However, we find that no prejudice occurred in this instance
because while defendant counsel tentatively agreed to the
nove, no final decision was made on this issue until June 23,
1993, at a hearing attended by Poneranz, at which tine
Pormreranz gave his consent to noving the trial to St. Lucie

16 Appellant’s attorney al so waived Appellant’s right to be tried
within 90 days of the issuance of the mandate at this hearing T3.
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County. We therefore find that the error caused by Poneranz’
absence fromthe June 4, 1993, conference was harni ess.

23 Fla. L. Wekly at S10 (enphasi s added).

As in Poneranz, in this case it was error to hold a pretrial
conference on venue in Appellant’s absence. However, wunlike in
Ponmeranz, the error cannot be deened harn ess. Unli ke in Poneranz
Appel lant did not consent to having the case tried where it was tried.
Appel I ant sought to have the case in St. Lucie as opposed to where it
was tried. Thus, the error cannot be deened harniess as in Poneranz.

Appel I ant’ s presence at t hese hearings was inportant. H s presence
woul d not have constituted a nere shadow of his attorney. The issue of
where the trial was to take place was inportant. At the January 30,
1996, hearing prosecutor Colton inforned the trial court that he wanted
to make certain on the record that the venue for this case “will be here
in St. Lucie County” T18. M. Colton used future tense in stating that
venue would be in St. Lucie County. Prosecutor Mrgan added that
Appel lant needed to be present and personally “forego the previous
notion for change of venue” T20. Thus, Appellant’s absence fromthe
January 30, 1996, hearing cannot be deemed harm ess since he woul d have
been nmade aware of the prosecution’s position that the case could be
tried in St. Lucie County and woul d have been able to agree but for the
fact he was not present. At the next hearing the prosecution would
reverse its position and request that the case be in Indian R ver
County.

Appel lant’ s presence at the June 21, 1996, hearing would al so be
inmportant. For exanple, at this hearing the state was to argue that
Appel I ant “changed his m nd about St. Lucie County” and thinks he can
receive a fair trial there because he had been acquitted of another

charge in St. Lucie County T83. The state was naki ng an argunent based
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on what they believed Appellant was now thinking. I f Appellant was
present he could have addressed the issue of what he was thinking.
One’ s reasoning for wanting to be tried in the community where the crime
occurred and where he was raised all of his life could be subjective.

See Francis v. State, 413 So. 2d 1175, 1179 (Fla. 1982) (absence for

jury selectionis not harm ess due to the subjective types of input from
a defendant in selecting the jurors to try him. Appellant may have
wanted to be tried in the community where the crinme occurred rather than
in a foreign community such as Indian River county where the black
popul ati on was extrenely low in proportion to where the crime occurred
and he was raised. Again, Appellant’s presence would have been
inmportant to explain his mndset which the state had sought to use
against him in the venue discussion. Appel  ant’ s absence cannot

legitimately be deenmed harni ess.

17 See State v. lLozano, 616 So. 2d 73, 76 (Fla. 1st DCA 1993)
(recogni zing that racial nakeup of community where defendant is to be
tried may be a legitimte concern to a defendant).
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PONT XI'1
THE TRI AL COURT ERRED | N DENYI NG APPELLANT’ S OBJECTI ON TO THE
GRANTING OF THE STATE' S CHALLENGE FOR CAUSE AGAINST A
PROSPECTI VE JURCR.

As this Court recently explained in Farina v. State, 680 So. 2d 392

(Fla. 1996), it is per se reversible error to exclude a qualified juror
for cause and a juror in a capital case will not be deened unqualified
to serve sinply because she voices conscientious or religious scruples
against the infliction of the death penalty unless there is sone
unyi el ding conviction or rigidity which would nake her unqualified to
serve:

The Davis Court established a per se rule that requires the
vacation of a death sentence when a juror who is qualified
to serve is nonetheless excused for cause. See generally
Davis,; see also Gray, 581 U S at 659, 107 S.C. at 2052;
Davis, 429 U.S. at 123, 97 S. . at 400 (Rehnquist, J.,
di ssenting). The Davis Court relied on an earlier case in
which the Court held that “‘a sentence of death cannot be
carried out if the jury that inposed or recommended it was
chosen by excl udi ng venirenen for cause sinply because they
voi ced general objections to the death penalty or expressed
consci entious or religious scruples against itsinfliction.””
Id. at 122, 97 S.Ct. at 399 (quoting Witherspoon v. Illinois,
391 U S 510, 522, 88 S .. 1770, 1777, 20 L.Ed.2d 776
(1968)).

Inthis instance, we are bound by the deci sions of the United
States Suprene Court. |In Chandler v. State, 442 So. 2d 171,
173-75 (Fla. 1983), this Court relied on Davis to vacate
deat h sentences when two jurors were di sm ssed for cause over
t he defendant’s objection. we found that “at |east two of
the venire nenbers for whom the State was granted cause
chal | enges never cane close to expressing the unyielding
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conviction and rigidity regarding the death penalty which
woul d allow their excusal for cause under the Wwitherspoon
standard.” I1d. at 173-74.

680 So. 2d at 397-398 (enphasis added).

In Farina, the prospective juror had been renoved for cause because
of her feelings about the death penalty. The excusal for cause was hel d
to be reversible error because the juror indicated that she would “try”
to be fair and had not expressed an unyielding conviction and rigidity
regardi ng the death penalty.

In the present case, prospective juror Jereny expressed that she
was no |onger a proponent of the death penalty T385, and felt that
bef ore hearing any evidence she would likely not vote for the death
penalty T387. However, Jereny also explained that “I’ma |aw abiding
citizen, |1 know I could follow the |aw T387. When asked by the
pr osecut or whet her the evidence could change he m nd, Jereny indicated
that it was possible T387. At best, this shows that Jereny had sone
consci enti ous scrupl es agai nst the death penalty, but it falls short of
t he unyi el ding conviction and rigidity regarding the death penalty that
was noted as the standard for cause excusal in Farina. It was error to
grant the cause challenge over Appellant’s objection T1093. The
i mproper granting of the cause chall enge deni ed Appel |l ant due process
and a fair jury at the penalty phase in violation of the Fifth, Sixth,
Ei ghth and Fourteenth Amendnents to the United States Constitution and
Article I, Sections 2, 9, 16 and 17 of the Florida Constitution. This

cause nust be remanded for a new sentencing. Farina, supra; Davis v.

Georgia, 429 U S 122, 97 S.Ct. 399, 50 L.Ed.2d 339 (1976).
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PO NT Xl I

THE TRI AL COURT ERRED | N DENYl NG APPELLANT" S CAUSE CHALLENGES
OF PROSPECTI VE JURORS BARKER AND FOXWELL.

Appel I ant chal | enged prospective jurors Barker and Foxwell for
cause and the trial court denied these cause chal | enges T1089-90; 1098-
1100. It was error to deny the cause chall enges. Appellant used al
of his perenptory chall enges and requested additional challenges and
specifically pointed to objectionable jurors on the panel T1105-1108.
H s request was denied T1108. Appellant renewed all of his notions
prior to the jury being sworn T1111. Jurors that Appellant had
chal l enged for cause -- Walker, Al drich, Matthews and Gass actually
served on the jury. It was error to deny the cause chal |l enges on Bar ker
and Foxwel | .

It is well-settled that if there is any reasonable doubt as to a
juror's possessing the state of mnd which will enable her to render an
inmpartial verdict based solely on the evidence submitted and the |aw

announced at trial, she should be excused. Singer v. State, 109 So. 2d

7, 22 (Fla. 1959); Hanilton v. State, 547 So. 2d 630, 632 (Fla. 1989).

Cl ose cases involving a challenge to the inpartiality of a potentia
juror should be resolved in favor of excusing the juror rather than

| eavi ng doubt as to his or her inpartiality. Phillips v. State, 572 So.

2d 16 (Fla. 4th DCA 1990); Longshore v. Fronrath Chevrolet, Inc., 527

So. 2d 922 (Fla. 4th DCA 1988). Appellant's chall enges shoul d have been

gr ant ed.
Prospective juror Barker indicated that she would not consider a
life sentence unl ess she coul d be assured that Appellant woul d have no

possibility of a conjugal visit and there was no possibility of parole:
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M5. BARKER Ch, yes, | think so. | too had a very troubled
night last night. 1 was -- westled with nyself with a death
penalty or life in prison wthout the hope of parole. |
woul d have to be assured that the perpetrator would not be
put into a prison where conjugal visits would be allowed or
perhaps the fact that he could get out on a technicality.
| am a proponent of the death penalty, | always have been

It isnt anything that | felt likely should happen. 1 could
go both ways. As long as | was assured that there would be
no chance of parole at any tinme, | could be swayed for life
in prison.

MR UDELL: Well, 1 don’t think you re going to hear any
evi dence about that.

MB. BARKER Excuse nme?

MR UDELL: | don’t think anybody from the Departnent of
Corrections is going go conme in here and tell you the | aw or
any of that. The law is, there are only two possible

sentences in this case, death in the electric chair or life
i mprisonnment without eligibility for rel ease. The words, |
can't change the words, | can’t define them they seemto
speak for thenself.

M5. BARKER: 1t’'s just that we do read about conjugal visits.

T883-84 (enphasi s added).

Prospective juror Foxwell indicated that Appellant had been
convicted and it was an unnecessary expense to go through sentencing
again and that the defense would have to do “a | ot of tal king” before
he coul d be convinced not to vote for inposition of the death penalty:

MR FOXWELL: Agree with M. King on one thing here now.
don’t understand Florida law as far as he’'s already been

tried and convicted, | nmean, why in the heck do we have to
go through all this expense again to sentence hin? | don’t
understand that. | just don’t understand that.

* * %
MR UDELL: ... Wy are you for the death penalty? Again,

"’ m not questi oni ng.

MR FOXWELL: That’'s a horrible thing, taking a life. What
coul d be any worse than that? Huh?
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MR UDELL: Probably not hing.

MR FOXWELL: | can't.

MR UDELL: That’s why we inpose it as a possibility then.
MR

FOXWELL: That's why you got the death penalty. That's
how | feel.

MR UDELL: Is it --

MR FOXWELL: Unless you change nmy mind, but you' re going to
have to do a lot of talking.

MR UDELL: | hope not to. | find that the nore I got to
talk the worst case | got. Ckay. Unlike the -- | like the
other side to be doing all the talking and all the expl ai ni ng
on every case.

Al'l things being equal, would it be fair to say that just
knowi ng what you know as of now about the evidence you're
going to hear, would it be fair to say that you're going to
tend to recommend death under these facts based upon your
feel i ngs?

MR FOXWELL: Wll you ve already told us he's been
convicted. Now you got to convince us another way, right?

MR UDELL: That’'s what I'’msaying. |If that’s the way you
feel, correct?

MR FOXWELL: Yes.

T 703, 709- 710 (enphasi s added).

It was error to deny Appellant’s cause chall enge to Barker where
she could not vote for life unless she was assured there would be no
conjugal visits and to Foxwell where he would automatically place a
strong burden on Appel |l ant and apply a presunption of death. The error
deni ed Appellant due process and a fair jury at the penalty phase in
violation of the Fifth, Sixth, E ghth and Fourteenth Amendnents to the
United States Constitution and Article I, Sections 2, 9, 16 and 17 of

the Florida Constitution.
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PO NT XV

THE COWVPELLED MENTAL HEALTH EVALUATI ON CONSTI TUTES A ONE-
SIDED RULE OF DI SCOVERY IN VIOQLATION OF THE FI FTH, SIXTH,
El GATH AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

Florida Rule of Crimnal Procedure 3.202 is in plain violation of

the rule of Wardius v. Oreqon, 412 U S. 470, 474, 93 S. C. 2208, 2211-

12, 37 L.Ed.2d 82 (1973) in that any discovery which a defendant is
required to provide nust require reciprocal discovery from the
prosecution. Rule 3.202 requires the defendant to disclose his nental
mtigation to permt the state to conpel a nental exam nation

(b) Notice of Intent to Present Expert Testimony of Mental
Mitigation. Wien in any capital case, in which the state has
given notice of intent to seek the death penalty under
subdivision (a) of this rule, it shall be the intention of
the defendant to present, during the penalty phase of the
trial, expert testinony of a nental health professional, who
has tested, evaluated, or exam ned the defendant, in order
to establish statutory or nonstatutory nental mtigating
ci rcunstances, the defendant shall give witten notice of
intent to present such testinony.

(c¢) Time for Filing Notice; Contents. The defendant shal l
give notice of intent to present expert testinony of nental
mtigation not |ess than 20 days before trial. The notice
shall contain a statement of particulars listing the
statutory and nonstatutory nental mtigating circunstances
t he def endant expects to establish through expert testinony
and the nanes and addresses of the nental health experts by
whom t he def endant expects to establish nmental mtigation,
i nsofar as is possible.

In Wardi us, supra, the United States Suprenme Court was faced with
the constitutionality of a notice of alibi rule that required a
def endant to give notice of alibi along with the place he clainedto be
at the tinme of the offense and a list of alibi wtnesses. 412 U S. at
471. The statute, onits face, did not require the prosecution to |i st
the witnesses it intended to call to rebut the alibi defense. 1d. at

475. The Court held the statute to be unconstitutional. |t stated:
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The State may not insist that trials be run as a "search for
truth" so far as defense w tnesses are concerned, while
mai nt ai ni ng "poker game" secrecy for its owm wtnesses. It
is fundanentally unfair to require a defendant to divul ge the
details of his own case while at the sane tine subjecting him
to the hazard of surprise concerning refutation of the very
pi eces of evidence which he disclosed to the state.

412 U.S. at 475-476 (footnote omtted).

The courts have relied on the Wardius principle to strike down
various discovery schenes which were deened to not give reciprocal
rights to defendants. The federal courts have struck down the Illinois

notice of alibi rule based upon Wardius. United States Ex Rel. Hairston

v. Warden, Etc., 597 F.2d 604 (7th Cir. 1979); United States Ex Rel.

Veal v. DeRoberts, 693 F.2d 642 (7th Gr. 1983). In Mauricio v.

Duckworth, 840 F.2d 454 (7th Gr. 1988) the Court held a conviction to
be unconstitutional where a trial court's discovery order required a
defendant to list all of his witnesses but the prosecution did not |ist
its rebuttal alibi witnesses. It stated:

The trial court's discovery order, in effect, permtted the
State access to information it did not al so afford Mauri ci o,
full reciprocity, as mandated by wardius, cannot be said to
have characteri zed t he di scovery process and consequent |y due
process was deni ed.

840 F.2d at 459 (footnote omtted).
The Ceorgia Supreme Court recently overturned its prior decision

giving the prosecution broader discovery rights than are given to

defendants. Rower v. State, 264 Ga. 323, 443 S. E 2d 839 (Ga. 1994).
The CGeorgia Supreme Court had previously held that the prosecution was
entitled to discovery of scientific reports of all experts consulted by

the defense. Sabel v. State, 248 Ga. 10, 282 S.E. 2d 61 (Ga. 1981).

However, the Ceorgia statute only required the prosecution to reveal

reports which it intended to use at trial. OCGA § 17-7-211(b). In
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Rower, supra, the CGeorgia Suprenme Court held this inbalance to violate

VWardi us, supra. The Court stated:

The di scovery rights granted to the state under Sabel are not
reciprocal, but are, in fact, greater than the statutory
di scovery rights granted to the defendant by OCGA § 17-7-211.

Wi | e due process does not prevent a state from"experinent-
ing with broad systens of di scovery” in crimnal cases, there
must be "a bal ance of forces between the accused and his
accuser." Wardius v. Oregon, 412 U S. 470, 474, 93 S Ct.
2208, 2211-12, 37 L.Ed.2d 82 (1973). W therefore hold that,
with regard to scientific reports, the state is entitled to
only those discovery rights specifically granted to the
def endant by OCGA § 17-7-211. To the extent that Sabel
conflicts with this holding, it is overrul ed.

443 S.E. 2d at 842.

The discovery rule at issue here is clearly violative of Wardius
in at |east three respects.

(1) It requires the defendant to file witten notice of his
intent to present nmental mtigation through the testinony of a nenta
heal t h professional who has exam ned him However, it does not inpose
any corresponding duty on the prosecution to declare its intent to
present w tnesses concerning any aggravating circunstance or in rebuttal
to any mtigating circunstance.

(2) It requires the defendant to give a statenment of particulars
listing all statutory and non-statutory nmental mtigating circunstances,
if he intends to call a nental health professional who exam ned him
It does not require the prosecution to |ist what aggravators it intends
to present. It does not require a statenent of particulars as to
aggravation or as to its rebuttal of mtigation. |Indeed, the Florida
Suprene Court has specifically held that the prosecution is not required

to provide notice of the aggravators it intends to pursue. Menendez v.

State, 368 So. 2d 1278, 1282 n.21. (Fla. 1978).



(3) It requires the defendant to list the mental health experts
who have exam ned hi mand who he expects to establish nental mtigation.
It does not inpose any requirenent on the prosecution to list any
wi t nesses whether to support aggravation, to rebut nmental mtigation,
or to rebut any other type of mtigation.

Rule. 3.202 is exactly the sort of one-sided rule condemed in
Wardius and its progeny. It provides discovery to the prosecution
alone. It does not provide any reciprocal rights to the defendant. It
requires a defendant to file a statenment of particulars describing his
statutory and non-statutory nmental mtigation and to list the mental
heal th professionals who he intends to call as witnesses. It does not
require the prosecution to nake any correspondi ng disclosures. This
clearly violates Wardi us and deni es due process under the Florida and
United States Constitutions. It also denies the unique need for
reliability required in a capital case required by the Florida and

United States Constitutions. Tillman v. State, 591 So. 2d 167 (Fla.

1991); Gardner v. Florida, 430 U S. 349, 97 S.C. 1197, 51 L.Ed.2d 393
(1977).

PO NT XV

THE COVPELLED MENTAL HEALTH EXAM NATI ON VI OLATED THE EX POST
FACTO CLAUSES OF THE UNI TED STATES AND FLORI DA CONSTI TUTI ONS.

Appel I ant al so obj ected to the conpel |l ed nental heal th exam nation
on the ground that it violated the ex post facto clauses of the United
States and Florida Constitutions. It was error to overrule the
objection and grant the state’s notion for the conpelled nental

exam nati on
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The offense took place in January of 1991. Florida Rule of
Crimnal Procedure 3.202 becane effective January 1, 1996. The
application of Rule 3.202 to this case violated Article I, Sections 9
and 10 of the United States Constitution and Article I, Section 10 of
the Florida Constitution.

The United States Suprenme Court has stated the test for determ ning

a violation of the Ex Post Facto d ause in Waver v. Gaham 450 U. S

24 (1981):

"Two critical elenments nust be present for a crimnal or
penal lawto be ex post facto: it must be retrospective ...
and it nust disadvantage the of fender affected by it."

450 U. S. at 29.

Here, the rule at issue clearly fails under this test. It applies to
events occurring after the of fense and severel y di sadvant ages Appel | ant .
It severely burdens his presentation of mtigation. Under the current
rule, in order to present nmental mtigation through a nmental health
pr of essi onal who had exam ned him M. Kearse nust outline his statutory
and non-statutory nental mtigation, |ist the professional who exam ned
him and be subjected to a conpelled nmental health exam nation by a
prosecution expert. None of these restrictions existed at the tine of
his alleged offense. This is a substantial disadvantage.

In Talavera v. Wainwight, 468 F.2d 1013 (5th G r. 1972) the court

struck down the retrospective application of a newrule nmaking it harder

to obtain a severance as violative of the Ex Post Facto d ause of the

United States Constitution. The Court stated:

"W think it sufficient to repeat without |lengthy citation
what is now an axiom of American jurisprudence: The
Constitution prohibits a state fromretrospectively applying
a new or nodified law or rule in such a way that a person
accused of a crimnal offense suffers any significant
prejudice in the presentation of his defense.”



Id. at 1015-1016.
The current rule far nore severely inpinges on the presentation of
penalty phase than the rule at issue in Talavera had on a trial.

This Court has stated for a violation of the Ex Post Facto d ause

of the Florida Constitution:

In Florida, a lawor its equivalent violates the prohibition
agai nst ex post facto lawif two conditions are net: (a) it
is retrospective in effect; and (b) it dimnishes a
substantial substantive right the party woul d have enjoyed
under the law existing at the tinme of the alleged offense.

Dugger v. Wllianms, 593 So. 2d 180, 181 (Fla. 1991).

The Court in WIllians went on to explain that a | aw may be ex post
facto even if it is procedural in nature:

it istoo sinplistic to say that an ex post facto violation
can occur only with regard to substantive | aw, not procedura

l[aw. Cearly, some procedural matters have a substantive
effect. Wwere this is so, an ex post facto violation also
i s possi bl e.

Id. at 181.

This statute clearly di mnishes “a substantial substantive right,”
i.e. the right to present mtigating evidence.

The application of Rule 3.202 to the case at issue would also
violated Article I, Section 9 of the Florida Constitution. Article X
Section 9 states:

SECTION 9. Repeal of criminal statutes. -- Repeal or
amendment of a crimnal statute shall not affect prosecution
or punishment for any crine previously commtted.

This section forbids the retroactive application of an anmended or
repeal ed statute which affects "prosecution or punishnent." State v.

Pizzaro, 383 So. 2d 762, 763 (Fla. 4th DCA 1980); Skinner v. State, 383

So. 2d 767, 768 (Fla. 3d DCA 1980). This provision clearly affects both

prosecution and punishnent. It severely affects the presentation of
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m tigation evidence. The application of this rule to M. Kearse

violated both the Florida and United States Constitutions.

PO NT XV

APPELLANT WAS SUBJECTED TO A COWPELLED MENTAL HEALTH
EXAM NATI ON BY A PROSECUTI ON EXPERT IN VIOLATION OF THE
FI FTH, SI XTH, ElI GHTH AND FOURTEENTH AVENDMVENTS TO THE UNI TED
STATES CONSTI TUTI ON.

The entire concept of conpelled nental health evaluations for
penalty phase violates the United States and Florida Constitutions.
O dering a conpelled nental health eval uation, when a defendant seeks
to introduce the testinony of a penalty phase nental health expert who
has exami ned him violates the Fifth and Sixth Arendnents to the United
States Constitution.

The Fifth Arendnent to the United States Constitution provides,

anong other things, that "[n]o person ... shall be conpelled in any
crimnal case to be a witness against hinself[.]" Fifth Amendnent,
United States Constitution. It is very well-settled that this
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protection applies to defendants facing penalty phase proceedings.

Estelle v. Smith, 451 U S. 454, 101 S . C. 1866, 68 L.Ed.2d 359 (1981).

Thus, if Appellant’s statenents are conpelled, then the above-quoted
Fifth Anmendnent protection wuld have been violated in admtting into
evidence Dr. Martell’s testinony based upon such statenents.

In addition, it cannot legitinmatley be argued that by introducing
nmental health testinony at the penalty phase, Appellant had wai ved his
Fifth Amendnment privilege. There is acritical distinction between the
use of expert nmental health testinony as to conpetency or sanity and its
use at a penalty phase. Courts have consistently recogni zed that
insanity is an affirmative defense and that the states and Congress are
to be given wide leeway in the definition of insanity and the burden of
proof and persuasion as to insanity. The United States Supreme Court
has held that it is constitutional for a state to require a defendant

to prove his insanity beyond a reasonabl e doubt. Leland v. Oregon, 343

US 790, 72 S . 1002, 52 L.Ed.2d 1302 (1952). This has continued to
be the law despite the general rule that the burden is on the

prosecution to prove each el enment beyond a reasonabl e doubt. In Re

Wnship, 397 U S 358, 90 S C. 1068, 25 L.Ed.2d 368 (1970); see also
di scussion in United States v. Freeman, 804 F.2d 1574 (11th Gr. 1986).

The Court in Leland also approved the right of the states to adopt
different tests for insanity such as "right and wong" or "irresistible
impul se.” 343 U.S. at 800. Indeed, this Court has flatly stated "there

is noconstitutional right”" to plead insanity. Parkinyv. State, 238 So.

2d 817, 822 (Fla. 1970).
Mtigating evidence in a capital case is treated differently. A
def endant has a constitutional right to present evidence in mtigation

of his sentence at a capital sentencing hearing. Sovereignties may not
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[imt the introduction of evidence in mtigation of sentence at a
capi tal sentencing hearing by way of the express wording of a statute,

Lockett v. Chio, 438 U.S. 586, 98 S.Ct. 2954, 57 L.Ed.2d 973 (1978), by

restricted interpretations of statutes that all ow such evi dence on their

face, Penry v. Lvynaugh, 492 U S. 302, 109 S.C. 2934, 106 L. Ed.2d 256

(1989), by evidentiary rule, Geen v. Georgia, 442 U S. 95 99 S . C.

2150, 60 L.Ed.2d 738 (1979), by instructions to the jury, Htchcock v.

Dugger, 481 U S. 393, 107 S.Ct. 1821, 95 L.Ed.2d 347 (1987), by jury
verdict form MIls v. Muryland, 486 U S. 367, 108 S.Ct. 1860, 100
L. Ed.2d 384 (1988); MCoy v. North Carolina, 494 U S. 433, 110 S. Ct.

1227, 108 L.Ed.2d 369 (1990), or even by failure of the sentencer to
gi ve i ndependent wei ght to circunstances that are presented, Eddi ngs v.
Gkl ahoma, 455 U.S. 104, 102 S.Ct. 869, 71 L.Ed.2d 1 (1982).

A state can put few, if any, restrictions on the presentati on and
consideration of mtigation. A state has far greater leeway in the
restriction and definition of the insanity defense. A state can
narromy define insanity but can not so narrowy define mtigation.

Conpare Leland, supra with Htchcock, supra. This supports the

concl usion that a conpel |l ed nmental eval uation for penalty phase viol ates

the Fifth and Si xth Anendnents.
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PONT XVI|

THE TRIAL COURT ERRED IN G VING THE JURY AN | NSTRUCTI ON ON
VI CTI M | MPACT EVI DENCE

Appel | ant objected that even if it is permssible to introduce
victiminpact evidence, it was inproper to give the jury an instruction
on vi cti minpact evi dence T2536-37. Appel |l ant’ s objection was overrul ed
T2537. The instruction on victiminpact evidence violated the Fifth,
Sixth, E ghth and Fourteenth Anendnents to the United States
Constitution and Article 1, Sections 9 and 17 of the Florida
Consti tution.

The jury was instructed on victiminpact evidence as foll ows:

Now you have heard evi dence that concerns the uni queness of
Danny Parrish as an i ndividual human bei ng and the resultant
loss to the community’'s nmenbers by the victims death.
Fam |y nenbers are unique to each other by reason of the
rel ationship and role each has in the famly. Aloss to the
famly is a loss to both the community of the famly and to
the |l arger conmunity outside the famly. Wile such evidence
is not to be considered as establishing either an aggravati ng
or mtigating circunstance, you may still consider it as
evi dence in the case.

R2691- 2692.
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The flaw of the instruction is that it tells the jury to consider
victim inpact evidence without informng them as to use of such
evidence. The instruction is vague as to how the jury is to use the
evi dence. Clains of vagueness in “capital punishnent statutes are
anal yzed under the Ei ghth Arendnent and characteristically asserted t hat
the challenged provision fails adequately to informjuries what they
must find to inpose the death penalty and as a result |eaves them and
appel | ate courts with the kind of open-ended discretion which was held

invalid in Furman v. Ceorgia, 408 U S 238, 92 S.C. 2726, 33 L.Ed.2d

346 (1972).” Maynard v. Cartwight, 486 U S. 356, 108 S.Ct. 1853, 1957-

59 (1988). Simlarly, in Espinosa v. Florida, 505 U S _ , 112 S. C.
2926, 120 L.Ed.2d 854 (1992), the Court held “our cases further

establish that an aggravating circunstance is invalid in this sense if
its descriptionis so vague as to | eave the sentencer wi thout sufficient
gui dance for determning the presence or absence of the factor.”

In addition to giving open-ended discretion in the use of this
evidence, the instruction gives undue inportance to victim inpact

evi dence by highlighting it to the jury. Hall v. State, 83 So. 513,

522, 78 Fla. 420 (Fla. 1919) ("It is inproper to segregate [through

instruction] ... any fact from all the material facts sought to be
established, and by calling attention "to ... the fact it is given"
undue inportance ..."); MIls v. State, 625 S . W2d 47 (Tex. App. 1981)

(charge which singles out limted parts of evidence is error).

The prosecutor tried to justify the instruction by arguing that
the proposition in the instruction had been lifted from casel aw
However, it is a mstake to lift statenents fromjudicial opinions and

to feed themto the jury in an instruction. See Bankers Miltiple Line

Ins. Co. v. Farish, 464 So. 2d 530, 533 n.3 (Fla. 1985) ("The fact that
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a statenent of reasoning may be set forth in a judicial opinion does not

nmean that it is a proper jury instruction); Wlhelmv. State, 568 So.

2d 1, 3 (Fla. 1990) ("when used in a statute as a valid inference does
not mean that a jury instruction utilizing those words is also

necessarily valid"); United States v. Burke, 781 F.2d 1234, 1240 (7th

Gr. 1985) ("It is amstake to |ift |anguage out of a passage such as
this and insert it inajury instruction. Language in judicial opinions
is not nmeant to be given undigested to the jury").

It was error to give the instruction.
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PO NT XVI | |

THE TRIAL COURT FAILED TO EXERCISE ITS DI SCRETION IN
EVALUATI NG AGE AS A M TI GATI NG CI RCUVBTANCE.

The power to exercise “judicial discretion” does not inply that a

court may act according to mere whim or caprice. Carolina Portland

Cenent Co. v. Baungartner, 99 Fla. 987, 128 So. 241, 247 (1930). As

explained in Parce v. Byrd, 533 So. 2d 812 (Fla. 5th DCA) rev. deni ed,

542 So. 2d 988 (Fla. 1988) exercise of discretion requires a valid
reason to support the choi ce between alternatives:

[Judicial discretion] is not a naked right to choose between
alternatives. There nust be a sound and | ogi cal valid reason
for the choice nuade. If a trial court’s exercise of
di scretion is uphel d whi chever choice is nmade nerely because
it is not shownh to be wong, and there is no valid reason to
support the choice made, then the choice nade nmay just as
wel | have been decided by a toss of a coin. In such case
there would be no certainty in the |aw and no guidance to
bench or bar.

533 So. 2d at 814 (e.s.). See also Thomason v. State, 594 So. 2d 310,

317 (Fla. 4th DCA 1992) (Farmer dissenting) gquashed 620 So. 2d 1234
(Fla. 1993) (“Judicial discretionis not the raw power to choose between
alternatives”, nor is it “unreviewable sinply because the trial judge
chose an alternative that was theoretically available to hinf).
Inreview ng death sentences great certainty is required to ensure

t hat concl usions are based on proper grounds. MIlls v. Maryland, 486

U S 367, 108 S.C. 1860, 1866, 100 L. Ed.2d 384 (1988). The trial court

deni grated age as nitigating based on Appellant’s “sophistication” and
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because he had been through the crimnal justice systemR708. However,
the trial court gives absolutely no reasoning to support these bare
concl usions or how they negate age as a mtigator for an 18 year ol d.

In Ellis v. State, 622 So. 2d 991 (Fla. 1993), this Court has

recogni zed one group to which the age mtigating factor nust apply --
peopl e under 18 years of age. However, Ellis is not neant to
automatical ly exclude all persons 18 years and older. |In fact, it makes
no sense to require the finding of this factor for a person of unusua
maturity who is 3 nonths younger than Appellant, but to automatically
exclude this factor for an intellectually and enotionally immature
person as Appellant due to 3 nonths of age.

The trial court denigrated Appell ant’s being 18 years of age as the
age mtigator due to his alleged “sophistication” R708. However, the
trial court offered no reason supporting its concl usion that Appellant
was sophisticated. This conclusion seens at odds with the nonstatutory
type mitigation that the trial court found which showed that throughout
his |ife Appellant essentially functioned at a retarded or near retarded
| evel T2033, 2037, 2124, 2155, and that he has “nental, emotional, and
learning disabilities,” was “severely enotional |y handi capped” and was
“mldly retarded and functioned at a third or fourth grade level.” 1In
sum the trial court’s order sinply does not support the concl usion that
a mldly retarded, enotionally handi capped 18 year old constitutes a
mat ure sophi sticated person

The trial court also know that Appellant had been through the
crimnal justice system However, this is absolutely unrelated to
maturity or sophistication. In fact, it is nore likely that an 18 year
old will be involved with the crimnal justice systemdue to a | ack of

maturity and responsibility in handling problens. This is no basis for
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denigrating the age of 18 as a mtigating circunstance in this case.
This is particularly true where Appel | ant had a nental and enoti onal age
bel ow t hat of an 18 year old. The failure to exercise discretion denied
Appel I ant due process and a fair and reliable sentencing in violation
of the Fifth, Sixth, E ghth and Fourteenth Amendnents to the United
States Constitution and Article I, Sections 2, 9, 16 and 17 of the

Fl ori da Constitution.

PO NT X X

84



THE TRIAL COURT ERRED |IN CONSIDERING THE AGGRAVATI NG
C RCUMSTANCE THAT THE CAPI TAL FELONY WAS COW TTED VHI LE
APPELLANT WAS ENGAGED IN THE COW SSION OF THE CRI ME OF
ROBBERY WHERE | T WAS BASED ON THE SAVE ASPECT OF THE OFFENSE
AS OTHER AGGRAVATI NG Cl RCUMSTANCES

It was made clear in United States v. MQullah, 87 F.3d 1136 (10th

Gr. 1996), that the same underlying conduct cannot be used to support
nore than one aggravating circunstance:

By contrast, the aggravating factors alleged in this case,
which are different than those in Flores, overl apped because
they were predicated upon the sanme acts by MQllah --
nanely, that McCullah identified the victimand drove himto
t he anbush site.

* * %
The sane _underlyvi ng conduct by MCullah -- again the act of
driving the victimto the anbush site -- is used to support

both factors.

Addi tionally, although ingenious, the governnent never
suggested that “scouting the intended victimand rehearsing
the plan ... and actually bringing the particular nurder
victim to the planned nurder site,” were separate acts
supporting the various aggravators. See Dissent at 1142.
Driving the victimto the murder site (intentionally engagi ng
in conduct intending the victimbe killed) and driving the
victimtot he nmurder site (engagi ng i n conduct which creates
a grave risk of death) is still the sane conduct. Likew se,
drivingthe victimto the nurder site (intentionally engagi ng
in conduct intending the victimbe killed) and driving the
victim to the nurder site (intentionally killing in
furtherance of a continuing crimnal enterprise) overlap.
The sane act can be described several ways, but it is stil
the sane act.

87 F.3d at 1138 (enphasis added). The Court al so recogni zed t hat usi ng
factors based on the same conduct was especially inproper in a
“wei ghi ng” state:

we cannot concl ude that Lowenfeld | ends any support to
the contention that duplicative factors are acceptable.
First, it should be noted that Lowenfeld did not involve a
“wei ghi ng” statute but rather a threshold death-eligibility
gquestion, and the only duplication at issue was the
duplication of an aggravating factor with an el ement of the
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offense itself. Lowenfeld essentially held that it is
constitutional for a state to legislatively define a crine
in such a way that an elenent of the crime is also a
t hreshol d aggravating factor, maki ng any def endant convi cted
of the crinme death-eligible. 1d at 246, 108 S.Ct. at 555.
It is too much of a stretch to say that Lowenfeld supports
the idea that the use of duplicative factors in a weighing
statute is acceptable, especially in light of the critica

di stinction between wei ghing and nonwei ghing jurisdictions
recogni zed by the Supreme Court in Stringer v. Black, 503
U S 222, 231-32, 112 S.C. 1130, 1137-38, 117 L.Ed.2d 367
(1992).

87 F.3d at 1138.
As shown by the trial court’s order, in the present case the
finding of a robbery was but a nere technicality:

The evidence shows that Defendant forcibly took O ficer
Parish’s service pistol, turned that weapon on the officer
and killed him Even though the Defendant nay have been
notivated by his desire to avoid arrest when he took the gun,

the incident still constituted a robbery under the definition
of the offense.... Wile technically defendant’s actions
constituted robbery, the reality is that defendant took the
weapon to effect the killing and then kept it to conceal the

fingerprints and other evidentiary matters it presented.

(R706), and that the sole reason for the robbery was to avoid arrest:

“b. The crime for which the defendant is to be sentenced
was committed for the purpose of avoiding or preventing a
lawful arrest or effecting an escape from custody. 921.141

(3) (c):

The evidence clearly shows that defendant’s actions were
taken for this purpose. There is no evidence that defendant
carried any grudge against the officer, that the defendant
pl anned the encounter, or that there was any reason to kill
the officer other than the defendant’s intention that he not
be arrested.”

R707.

Qovi ousl y, robbery was not the notive for Appellant's action. Rather,
it was nerely an aspect of his attenpt to avoid arrest and hinder |aw
enforcenent. Were the conm ssion of one aggravating circunstance is

for the sol e purpose of conmtting another aggravating circunstance, it
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is reversible error to consider both aggravating circunstances

separately. See, MQullah, supra; Cherry v. State, 544 So. 2d 184, 187

(Fla. 1989) (aggravating factor burglary doubled with pecuniary gain

where "sol e purpose for Cherry's burglary was pecuniary gain").

Here, the taking of the gun was conmtted solely for the purpose
of committing the other aggravating factors of avoiding arrest and
hi ndering the enforcenent of |aws. Thus, consideration of this
aggravating circunstance separately was error. Where there was
substantial mtigating evidence found, the inproper consideration of
this aggravating factor may have played a role in tipping the scale
agai nst the jury weighing the circunstance in favor of a life sentence.
Thus, the error cannot be deened harm ess. The error deni ed Appel | ant
due process and a fair, reliable sentencing contrary to Article I,
Sections 9 and 17, of the Florida Constitution and the Fifth, Ei ghth,

and Fourteenth Amendnents to the United States Constitution.

PA NT XX

THE TRIAL COURT ERRED IN CONSIDERING THE AGGRAVATI NG

Cl RCUMBTANCE THAT THE CAPI TAL FELONY WAS COWM TTED WHI LE

APPELLANT WAS ENGAGED IN THE COW SSION OF THE CRIME COF

RCBBERY.

The trial court found the aggravator under 8§ 921. 141(5)(d), Florida
Statutes (1989), that the capital felony occurred during the comm ssion
of a robbery R706. In this case, the trial court nade new findings

whi ch were independent of the previous trial court’s findings. Thus,

this issue is not controlled by the | aw of the case.
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The trial court found that while Appellant’s actions technically

constituted a robbery, Appellant took the gun to effect the killing and
the taking the gun was not the reason for the killing:

The evidence shows that Defendant forcibly took Ofice
Parish’s service pistol, turned that weapon on the officer
and killed him Even though the Defendant nmay have been
notivated by his desired to avoid arrest when he took the
gun, the incident still constituted a robbery under the
definition of that offense. The taking was not incidental
to the killing. The Suprene Court so ruled in the prior
appeal and also found that this circunstance did not
constitute doubling. The Court finds that this aggravator
has been proven beyond a reasonable doubt. Its weight
however, is dimnished somewhat as stealing the officer’s
pi stol was “not a planned activity” such as occurs in a purse
snat ching or a hol dup. Wiletechnically defendant’s actions
constituted robbery, the reality is that defendant took the
weapon to effect the killing and then kept it to conceal the
fingerprints and other evidentiary matters is presented.

R706 (emphasi s added).
The trial court’s finding on this aggravator is remarkably sim|ar

tothis Court’s observation in Jones v. State, 580 So. 2d 143, 146 (Fl a.

1991), where it was held that although the taking of a police officer's

gun may have technically constituted a robbery, since the robbery was

not the reason for the killing the aggravating circunstance that the

capital offense was committed during the course of a robbery woul d not

appl y:
the trial court found that five aggravating circum
stances, ... 3) committed during a robbery.... Factors, 1
2, and 4 and 5 are supported by the evidence. Nunmber 3,
however, is not. Taking the officer's service weapon,
technically an armed robbery, was only incidental to the
killing, not the reason for it. See Parker v. State, 458 So.

2d 750 (Fla. 1984), cert. denied, 470 U.S. 1088, 105 S. C.
1855, 85 L. Ed.2d 152 (1985).

580 So. 2d at 146 (enphasis added). Li kewi se, the taking of the

officer's gun in this case was not the reason for the killing. 1In both
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cases the robbery was not a planned activity. Thus, the robbery
aggravat or does not apply at bar.!® The error cannot be deened harn ess
where substantial mtigation was found by the trial court and the
i mproper consi deration of this aggravating factor may have pl ayed a rol e
in tipping the scal e against weighing the circunstances in favor of a
life sentence. The error denied Appellant due process and a fair,
reliable sentencing contrary to Article I, Sections 9 and 17, of the
Florida Constitution and the Fifth, E ghth, and Fourteenth Amendnents

to the United States Constitution.

18 To hold otherwi se would permt the anomaly of consideration of
an aggravator of snatching a pistol during the heat of a struggle, but
not finding an aggravator in a nore cul pable situation where one
consciously and purposely plans to armoneself prior to the shooting.
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PO NT XXI

THE TRI AL COURT ERRED | N OVERRULI NG APPELLANT’ S OBJECTI ON TO
| RRELEVANT AND PREJUDI CI AL EVI DENCE.

Over Appellant’s objections T1681-82, 1668-69, 1674, the state was
permtted to introduce irrel evant photographs of surgical scars of the
victim (T1688) and to introduce evidence of the irrelevant details of
the victinms injuries T1682-95. The introduction of this highly
prejudicial evidence denied Appellant due process and a fair and
reliable sentencing under the Fifth, Sixth, E ghth and Fourteenth
Amendnents to the United States Constitution and Article |, Sections 2,
9, 16 and 17 of the Florida Constitution.

Wiile it is true that a photograph of the victimshow ng rel evant

injuries is generally admssible, Allen v. State, 340 So. 2d 536 (Fla.

3d DCA 1976), there are limts to a court’s discretion in admtting such
a photograph. One which has as its prinmary effect the inflamng of
natural passions of ordinary persons to the extent that would likely
interfere wi th di spassi onat e eval uati on of the evidence or i ssues should

not be admtted i nto evidence. Jackson v. State, 359 So. 2d 1190 (Fl a.

1978). Use of such photographs in a prejudicial manner will result in
reversal .

The graphic depiction of the procedure utilized by the medical
examner is one from which the jury can only be expected to have
recoil ed. The depiction of surgical scars is irrelevant to any
legitimate issue in this case. It is so prejudicial that it may have
ti pped t he bal ance agai nst Appel |l ant on the way the jury woul d eval uate
t he case.

The pur pose of | egitinmate photographic evidenceis to assistant the

state in presenting its case to the jury. Such evidence should not
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detract fromthe issues by inflamng the jury against the accused. A
gory depiction resulting from the normal procedures of the nedica
examner is not usually relevant unless the jury may have a norbid
interest in the dissection of the corpse.

Wher e a phot ograph shows trauma not caused by the all eged acts of
the accused, there nust be a great necessity for such a potentially

prej udi ci al photograph to be adm ssible. See Czubak v. State, 570 So.

2d 925 (Fla. 1990) (photo showed condition of body caused by factor

(dogs) other than the crimnal actions of the accused); Rosa v. State,

412 So. 2d 891 (Fla. 3d DCA 1982) (photograph included results of

energency procedures perforned after the stabbing); Reddish v. State,

167 So. 2d 858, 863 (Fla. 1964) (photographs of bodies after their
renmoval from the scene held irrelevant and unnecessary); Wight v.
State, 250 So. 2d 333, 337 (Fla. 2d DCA 1971) (i nflammatory phot ographs
did not address the issue in the case -- namely who nurdered the

victin); see also Beagles v. State, 273 So. 2d 796, 798 (Fla. 1st DCA

1978) (phot ograph show ng body renoved fromscene shoul d not be adnitted
unl ess there is sone particular relevance). The phot ograph of the
surgi cal scars should not have been admtted.

In addition, the nedical examiner’s detailing of the injuries of
the victi mshould not have been permtted. The prosecutor argued that
the details of the injuries were necessary to showthe force el ement of
t he robbery T1669. However, going into mnute details of the injuries
does not prove force. If there is even a case of unfair prejudice
substantially outweighing probative value it is in this case where
mnute details of the nmassive injuries are presented to the jury to
prove the force used to take a gun. |In fact, none of the injuries that

were reviewed dealt with the force used to take the gun. The force
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Appel lant used to obtain the gun was grabbing it during a struggle.

Appel | ant did not shoot the victimand then take the gun. the only true
reason to detail the injuries caused by the shooting after the robbery
was to inflane the jury. This cause nust be remanded for a fair and

reliabl e sentencing.

PO NT XXl
ELECTROCUTI ON IS CRUEL AND UNUSUAL.

El ectrocution is cruel and unusual punishnment in light of evol ving
standards of decency and the availability of |less cruel but equally

effective nethods of execution. It violates the Ei ghth and Fourteenth

92



Amendnents to the United States Constitution and Article I, 8 17 of the
Fl orida Constitution. Many experts argue that el ectrocution amounts to

excruciating torture. See Gardner, Executions and Indignities -- An

Ei ght Anrendnent Assessnment of Met hods of Inflicting Capital Puni shnment.

39 OH O STATE L.J. 96, 125 n. 217 (1978) (hereinafter cited, "Gardner").
Mal functions in the electric chair cause unspeakable torture. See

Louisiana ex rel. Frances v. Resweber, 329 U S. 459, 480 n.2 (1947);

Buenoano v. State, 565 So.2d 309 (Fla. 1990). It offends human dignity

because it mnutilates the body. Know edge that a mal functioning chair
coul d cause the i nmate enornmpus pai n increases the nental anguish.
Thi s unnecessary pai n and angui sh shows t hat el ectrocution viol ates

the Ei ght Anendnent. See Wl kerson v. Uah, 99 U S 130, 136 (1878);

Inre Kenmier, 136 U. S. 436, 447 (1890); Coker v. Ceorgia, 433 U. S. 584,

592-96 (1977). A punishnent which was constitutionally permssible in
t he past becones unconstitutionally cruel when | ess painful nethods of

execution are devel oped. Furman v. Georgia, 408 U.S. 238, 279 (Brennan,

J., concurring), 342 (Marshall, J., concurring), 430 (Powell, J.,
di ssenting). El ectrocution violates the E ghth Amendnent and the
Florida Constitution, for it has no become nothing nore than the
pur posel ess and needl ess i nposition of pain and suffering. Coker, 433

U S at 592.
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CONCLUSION
For the reasons stated in Point IV, Appell ant respectfully requests
this Court to vacate his death sentence and remand for inposition of a
setnence of life. Based on the renaining Points, Appellant respectfully
requests this Court to vacate his sentence of death and to remand for
a new sentenci ng phase.
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