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STATEMENT OF THE CASE AND FACTS

Counsdl for Mr. King challenges the facts originally set forth in this Court’s
opinion, King v. State, 390 So.2d 315 (1980), and does so respectfully. Counsel
maintains that atrial conducted 94 days after the offense had taken place did not,
and could never, fully present all of the relevant factsin this case. Further, it is
clear that many of the facts contained in the statement were previously presented
and argued to the trial court and this Court, and are, therefore, part of the record.
The State, in its zealous advocacy, seeks to strike the factual statement present by
counsel. Thereisno legal basisto strike afactual statement. As such, the
appellant relies upon the statement in the initial brief.

ISSUE |

Despite the numerous persona attacks on counsel, the appellant maintains
the factual matters contained in the initial motion and brief are true and correct. As
such, counsel would rely upon argument contained in the initial brief.

| SSUE 11

The appellant maintains that the record request made regarding the medical
examiner’s records was timely pursuant to the trial court’s previous statements that
it would allow the release of the records should extra time be granted to Mr. King

to explore any possible exculpatory evidence. Further, the requests were made
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prior to the scheduling of Mr. King's latest execution date.

In addition, the requests complied with the rule in that they specifically
requested certain records contained at the medical examiner’s office, that being
those relating to the John Pedl, Jr. and Rebecca Long cases. The appellant did not
file requests' that could be viewed by this Court as a “fishing expedition”, see Mills
v. State, 786 So.2d 547 (Fla. 2001), in which “all Brady? material is sought.”
Counsel requested the reports made by the medical examiner’s office which
reviewed the findings made by Dr. Joan Wood. Dr. Wood' s work on the Peel and
Long cases was relevant for the current medical examiner to reopen it's
investigation. The information presented by the medical examiner’s office
regarding the work done by Dr. Joan Wood was relevant enough for the State
Attorney to clear both men accused of murdering the children of any wrongdoing in
the cases. The appellant maintains that such information regarding Dr. Joan Wood
is relevant enough for Mr. King to gain access to the records. As such, the trial

court erred in denying the request.

11t should be noted that al requests made for public records were those that would have been
updates to information previoudy gained. Specifically, counsel requested only those records regarding
Mr. King'slast DNA testing. The records request was made prior to an execution date being set, and
thus, could not be viewed as an “ 11™ hour atempt” to stay Mr. King's execution.

2 Brady v. Maryland, 373 U.S. 83 (1963).
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Further, it should be noted that a serious constitutional question arises when
an attorney, defending a client facing the ultimate sanction of death, has less access
to “public” records than ordinary citizens or the media. It is clear from the
appellant’ s initial motion to vacate that the media was able to gain access to the
autopsy reports generated by the medical examiner’s office in reviewing the work
done by Dr. Joan Wood. Such investigative reporting, accomplished through the
use of Florida s Sunshine Act, Chapter 119, alerted present counsel to the Peel and
Long cases. While adenial of access to such records clearly violates Mr. King's
state and federal equal protection and due process rights, it is further that such
denials violate the Eighth Amendment.

The situation an attorney finds oneself in when such records are available to
the public, in this situation, places counsel and the defendant in alegal Scyllaand
Charybdis. Records are available to the public under a statutory right under
Chapter 119 but not available to a defendant with an Eighth Amendment right to be
free from cruel and unusual punishment. However, counsel, or a defendant cannot
request records pursuant to Chapter 119 even if they are necessary to protect the
defendant’ s Eighth Amendment rights due to the prohibitions in FlaR.Crim.P.
3.852. Further, evidence obtained from records gather pursuant to Chapter 119 but

not Rule 3.852 may be barred from the court.
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|SSUE 111

While the appellant relies upon the argument posited in the initial brief,
counsel would expand the argument regarding the application for a writ of
mandamus.

The State relies upon the argument that clemency is a discretionary act and
that the release of the requested records is also discretionary under section 14.28,
F.S. (2002).

The appellant is not asking for the writ to issue directing the Governor to
conduct a clemency investigation or proceeding. Nor is the appellant requesting
release of any records in the possession of the Governor by way of writ. Rather,
the appellant is seeking a writ directing the Governor to give permission to Bode
Technology Group, Inc. to converse with counsel for the appellant and release
their records.

Section 14.28, F.S. states “All records developed or received by any

state entity pursuant to a Board of Executive Clemency investigation shall be
confidential and exempt from the provisions of s. 119.07(1) and s.24(a), Art.l of
the State Constitution. However, such records shall be released upon approval of
the Governor.” (Emphasis added).

It is clear that under the exemption of 14.28, and the discretionary language

5



contained therein, that only those records developed or in the possession of the
Governor would qualify under the State' s theory. In the instant action, no such
records are being requested by way of the writ.

CONCLUSION

In conclusion, the appellant Mr. King relies upon the arguments contained in
theinitial brief and those forwarded herein and requests al relief under the law.

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that atrue copy of the foregoing Reply Brief of the
Appellant has been furnished by Electronic Transmission, Fax and United States
Mail, first class postage prepaid, to all counseal of record and the Defendant on

February 21, 2003.

Peter J. Cannon

Florida Bar No. 0109710

Assistant CCRC

CAPITAL COLLATERAL REGIONAL
COUNSEL-MIDDLE REGION

3801 Corporex Park Drive, Suite 210

Tampa, Florida 33619

(813) 740-3544



Copies furnished to:

Honorable Susan F. Schaeffer
Circuit Court Judge

545 1% Avenue North, Room 417
St. Petersburg, FL 33701

Carol M. Dittmar

Assistant Attorney General
Westwood Building, 7" Floor
2002 North Lois Avenue
Tampa, FL 33607

C. Marie King

Assistant State Attorney

P. O. Box 5028
Clearwater, FL 33758-5028

Commission on Capital Cases
ATTN: Mary Jean

402 S. Monroe Street
Tallahassee, FL 32399-1300

Susan Schwartz

Assistant Genera Counsel
Florida Dept. of Corrections
2601 Blair Stone Road
Tallahassee, FL 32399-2500

Honorable Thomas D. Hall
Clerk, Supreme Court of Florida
ATTN: Tanya Carroll

Supreme Court Building

500 S. Duval Street
Tallahassee, FL 32399-1927



United States Court of Appedls
for the Eleventh Circuit

ATTN: Joyce Pope

56 Forsyth Street N.W.

Atlanta, GA 30303



