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BEAM Circuit Judge.

John Joubert entered guilty pleas to two counts of first-
degree nmurder. He received a death sentence on each count. After
pursuing direct and collateral relief inthe state courts, he filed
a petition for a wit of habeas corpus in federal district court.
The district court found that M. Joubert's death sentences were
based on an unconstitutionally vague statutory aggravating factor
and granted the wit. The State of Nebraska appeal s. Joubert
cross-appeal s the district court's denial of other clains presented
in his habeas petition. W affirmin part and reverse in part.

| . BACKGROUND

In the fall of 1983, Joubert, a recent transferee to O futt
Airforce Base, began to act out his fantasies of stabbing young
boys to death. Early one Septenber norning, he went hunting for a
victim He saw 13-year-old Danny Eberle delivering papers.
Joubert grabbed, gagged, and bound Danny, put himin the trunk of



a car, and took himto a renote area. He stripped Danny to his
underwear, sequentially wuntying and retying the boy's bonds.
Danny's gag worked | oose and he asked Joubert if he was going to
die. \Wen Joubert said yes, Danny tried to roll away, but Joubert
stabbed himin the back, pinning himto the ground with the knife.
Wi | e pi nned, Danny prom sed not to tell if Joubert would take him
to a hospital. Joubert considered the proposition, but decided
that Danny woul d probably get himin trouble if allowed to Iive.
So, he stabbed and sliced the boy until he died fromloss of bl ood.

Several nonths | ater, Joubert again went out in the predawn to
hunt for a victim He saw 12-year-old Christopher Wal den wal ki ng
to school. He displayed his knife to Christopher and told himto
conme along. Once in the car, Joubert made Chri stopher get down on
the fl oor boards out of sight. Wen the boy began to cry, Joubert
consi dered rel easing him but decided against it for fear of being
caught. Joubert took Christopher to a secluded spot and i nstructed
himto strip to his underwear and to | ay down on his back. Because
of the snow, the boy bal ked at | ayi ng down, so Joubert "encouraged"
hi m by putting his hands around Chri stopher's neck and forcing him
down. Joubert continued to strangl e Christopher, but his hands got
cold, so he took his knife and started stabbing and slicing the
boy, finally cutting his throat. Christopher renained cogni zant
for some tinme, and then gradually | apsed into a cona and died from
| oss of bl ood. He was found with a figure resenbling a plant
carved into his torso.

Joubert went hunting again one January norning. He found a
preschool teacher. She becane suspicious while he observed her
from his car and wote down his license plate nunber. When he
approached her, and tried to force her into a school room while
threatening to kill her, she burst past himand called the police.
A license check led to Joubert. Wile being questioned about the
school incident, Joubert began to make spont aneous adni ssions as to
the nurders of the two boys. After waiving his rights, Joubert
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confessed to the two nurders, giving details unknown to the public
whi ch were corroborated by the crinme scenes. He al so provided
police with details they had been unabl e to reconstruct, which were
| ater corroborated. The police subsequently discovered physi cal
evi dence further linking Joubert to the mnurders.

Joubert was charged with two counts of first-degree nurder
Before trial, Joubert entered guilty pleas pursuant to a plea
bar gai n. In exchange for the pleas, the state agreed not to
present evidence to the sentencing panel that Joubert had
previously nmurdered a young boy in Mine.' After a sentencing
hearing, in which the state adhered to its bargain, Joubert was
sentenced to death on both counts. |In inposing the death penalty,
the sentencing panel found two statutory aggravating factors in
regard to the nurder of Danny Eberle: 1) that he was killed in
order to conceal the perpetrator's identity (Nebraska statutory
aggravator 29-2523(1)(b)); and 2) that the nmurder was both
"especially heinous, atrocious, [and] <cruel” and represented
"exceptional depravity" as those terns were defined at that tine
(Nebraska statutory aggravator 29-2523(1)(d)).? In regard to the
mur der of Christopher Walden, the panel found three statutory
aggravating factors: 1) that Christopher was killed in order to
conceal the perpetrator's identity; 2) that the nurder was both
"especially heinous, atrocious, [and] <cruel” and represented

Joubert was later convicted of that nurder in unrelated
proceedings. State v. Joubert, 603 A 2d 861 (M. 1992).

“Under Nebraska |aw, statutory aggravator 29-2523(1)(d) has
two prongs. The first is that the nurder was "especially hei nous,
atrocious, [and] cruel"” as that phrase has been narrowed by the
Nebr aska Suprene Court. The second is that the murder "nanifested
exceptional depravity by ordinary standards of norality and
intelligence" as that phrase has been narrowed by the Nebraska
Suprene Court. Proving either prong beyond a reasonable doubt
establ i shes the exi stence of aggravator 29-2523(1)(d). See, e.q.,
State v. Reeves, 476 N. W2d 829, 838 (Neb. 1991), cert. denied, 113
S. . 114 (1992); State v. Joubert, 399 N.W2d 237, 249 (Neb
1986), cert. denied, 484 U S. 905 (1987).
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"exceptional depravity;" and 3) that at the tinme of the nurder, the
perpetrator had "a substantial history of serious assaultive or
terrorizing crimnal activity" (Nebraska statutory aggravator 29-
2523(1) (a)).

After Joubert's direct and postconviction appeal s were deni ed
by the state courts, he filed a petition for habeas corpus in
federal district court alleging nunmerous grounds for relief
including: 1) his death sentences were i nfirmbecause "excepti onal
depravity" is an unconstitutionally vague aggravator; 2) the
sentenci ng panel inproperly applied the aggravating circunstance
relating to a history of serious assaultive crimnal activity to
Joubert; 3) the sentencing panel erred in finding that Joubert
killed his victins to avoid detection; 4) the trial judge
i mproperly injected hinself into the plea bargain process; 5) his
counsel was constitutionally ineffective for failing to informhim
that the trial court was willing to accept a conditional plea; and
6) Nebraska's death penalty process is facially discrimnatory and
discrimnatory as applied, because it is facially arbitrary and
because prosecutorial discretion results in uneven application.

The district court granted relief on the <claim that
"exceptional depravity" is an unconstitutionally vague aggravati ng
circunstance, and denied relief on Joubert's other clains. The
St at e of Nebraska appeal s, arguing the wit was i nproperly granted,
and that even if properly granted, the district court inproperly
limted the state's options as to how to respond to the wit.
Joubert appeals the district court's denial of those other clains
listed above.

1. DI SCUSSI ON

A. "Exceptional Depravity" Statutory Aggravator



In granting relief, the district court found that Joubert's
vagueness claim had been properly presented to the state courts.
Alternatively, it found that any procedural bar was excused under
the cause and prejudice standard. Finally, the district court
found that the "exceptional depravity” prong of aggravator 29-
2523(1)(d) was unconstitutionally vague as it was defined at the
time of Joubert's sentencing. Cenerally, the existence of the
"atrocious, hei nous, [and] cruel™ prong (which had been
constitutionally narrowed at the tinme it was applied to Joubert)
would suffice to support the application of aggravator 29-
2523(1)(d) independently of any infirmty in the "exceptional
depravity" prong. See supra n.?2. In this case, however, the
sent enci ng panel explicitly relied nore heavily on the "excepti onal
depravity" prong than on the "heinous, atrocious, [and] cruel™
prong to find the exi stence of the aggravator. The district court
found that such greater reliance on the unconstitutionally vague
prong rendered the death sentence infirmunder Stringer v. Bl ack,
503 U. S. 222, 232 (1992) (use of an invalid aggravator in a
wei ghi ng state anmounts to an i nperm ssible thunb on death's scal e).
Wiile we mght agree with the district court's Stringer concerns,
we reverse on other grounds.

1. Procedural Bar

I n the absence of cause and prejudice, or a sufficient show ng
of likely actual innocence, a federal habeas court may consider
only those issues which have been raised and fairly presented to
the state courts. Sawer v. Witley, 112 S. C. 2514, 2518-19
(1992). A claimhas been fairly presented when a petitioner has
properly raised the "sane factual grounds and | egal theories" in
the state courts which he is attenpting to raise in his federa
habeas petition. E.g., Forest v. Delo, 52 F.3d 716, 719 (8th Cr
1995), Keithley v. Hopkins, 43 F.3d 1216, 1217 (8th GCr.), cert.
denied, 115 S. C. 2620 (1995); Flieger v. Delo, 16 F.3d 878, 884
(8th Cir.), cert. denied, 115 S. C. 355 (1994).
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The district court found that although Joubert had not
specifically rai sed the vagueness claimin his direct appeal or in
his state postconviction proceedings, the vagueness claim was
nonet hel ess fairly presented. It concluded that Joubert's argunent
to the state court that there was insufficient evidence to support
appl yi ng the "exceptional depravity" factor in his case enconpassed
the claim of unconstitutional vagueness. Specifically, the
district court found that "a Fourteenth Anendnent due process issue
is inherent in the analysis of the [insufficient evidence] issue."?
Joubert v. Hopkins, No. 8:Cv91-00350, nem op. at 97 (D. Neb. Cct.
11, 1994). Therefore, the district court held that there was no
procedural bar.

We have closely exam ned Joubert's arguments to the state
court, and nowhere in his discussion of the "exceptional depravity"”
circunstance does he nention either the Eighth or Fourteenth
Amendnent or wunconstitutional vagueness. Just as a claim that
there is insufficient evidence to support a conviction does not
carry withinit a challenge to the constitutionality of the statute
under which one was convicted, so an argunent that there is
i nsufficient evidence to support the application of an aggravator
does not "inherently" subsune an argunent that the aggravator
itself is unconstitutional, nmuch less that it is unconstitutional
on vagueness grounds. One argunent is fact-based, the other is
| egal, and they are conpletely different. Because Joubert did not
present the sanme facts and | egal theory to the state courts that he
now raises to the federal courts, the vagueness claim was not
fairly presented and is procedurally barred. See Bransconb v.
Norris, 47 F.3d 258, 261 (8th Cr.) (rejecting argunent that
conpetency claim"essentially" considered in denial of notion for

*Despite the district court's characterization of the issue,
in the context of capital punishnent, vagueness is properly
anal yzed under the Ei ghth, not the Fourteenth, Anmendnent. See
Maynard v. Cartwight, 486 U S. 356, 360-61 (1988).
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i ndependent psychiatric evaluation), cert. denied, 115 S. C. 2260
(1995).

Joubert also argues there is no bar because the issue was
considered by the last state court to consider his case. To nake
this claim he msconstrues a concurrence which nentions the
"exceptional depravity" aggravator only in the context of asserting
that it is not a separate prong of a two-prong aggravator, but part
and parcel of a unitary "especially heinous, atrocious, [and]
cruel "™ aggravator which was proved beyond a reasonable doubt.
State v. Joubert, 399 N.W2d 237, 253-58 (Neb. 1986), cert. deni ed,
484 U. S. 905 (1987) (Joubert). The concurrence does not consider
t he vagueness of "exceptional depravity." Joubert's argunent is
wi thout merit.

Joubert further argues that the issue is not barred because
t he Nebraska Suprenme Court exercised its responsibility to review
his death penalty, and thus necessarily considered even defaulted
errors. \Wile the scope of mandatory state court review may be
broad enough to revive a defaulted claim the extent of that review
is a question of state law. See Ake v. klahoma, 470 U.S. 68, 74-
75 (1985) (state court review for "fundamental trial error”
i ncl udes ot herwi se wai ved constitutional errors); LaRette v. Delo,
44 F.3d 681, 687 (8th Cir. 1995) (scope of nmandatory review is a
guestion of state |law, issues falling outside that scope may not be
deened presented to the state courts). Nebraska law requires its
suprene court to examne the facts of a capital case including

those underlying aggravating and mtigating circunmstances, the
charges filed, the crine of conviction, the sentence, and the
proportionality of that sentence conpared with those inposed in
simlar capital crines in Nebraska. Neb. Rev. Stat. 88§ 29-
2521.01-.03 (Reissue 1989 & Supps. 1992-94). The legislature's
explicit concernis to pronote fairness and uniformty and to guard

agai nst | ocal prejudice and hysteriain the inposition of the death
penalty. The resultant review schene is factually oriented and
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directs the Nebraska Suprene Court to ascertain that the facts
support the charges, conviction, and penalty in any given capital
case, and that such penalty is not disproportionate to those neted
out in simlar cases. It does not inpose on the Nebraska Suprene
Court the duty to recognize and to raise, sua sponte, federa
constitutional issues. See Nave v. Delo, 22 F.3d 802, 815-16 (8th
Cr. 1994) (factually oriented state mandatory review schene did

not i nmpose duty to reach federal constitutional clains sua sponte).

Finally, Joubert argues that the vagueness i ssue i s not barred
because it is plain error, and because appel |l ate courts i n Nebraska
reserve the right to note plain error regardl ess of whether it has
been preserved. Even assuming the right to conduct plain error
review equates with the duty to do so, a proposition about which we
state no opinion, this argunent fails. At the time of Joubert's
sentenci ng, the Nebraska Suprenme Court had attenpted several tines
to constitutionally narrow the "exceptional depravity" prong of
aggravat or 29-2523(1)(d) through its case |aw. See Moore V.
darke, 904 F.2d 1226, 1234-35 (8th Gr. 1990) (F. G bson
di ssenting) (discussing Nebraska Suprene Court's pre-Pal ner cases
narrowi ng "exceptional depravity"), cert. denied, 504 U S. 930
(1992). A state suprene court may cure a defectively vague

aggravating circunstance t hrough adopti on of an acceptably narrowed
construction. Proffitt v. Florida, 428 U S. 242, 255-56 (1976);
see also Gegg v. Georgia, 428 U. S. 153, 201 (1976) (no reason to
assume the Georgia Supreme Court wll not adopt and apply a

constitutionally narrowed construction  of facially vague
aggravator). Because the Nebraska Suprenme Court had attenpted to
narrow t his aggravator at the tinme of Joubert's sentencing, albeit
unsuccessfully, the application of that narrowed definition to
Joubert at his sentencing was not plain error. Thus, there was no
plain error for the Nebraska Suprene Court to review In the
absence of cause and prejudice, Joubert's vagueness claim is
procedural |y barred.



2. Cause and Prejudice

i . Cause

A federal habeas court may consider a petitioner's
procedurally defaulted clains if the petitioner establishes both
cause for and prejudice fromhis default. Wiinwight v. Sykes, 433
US 72 (1977); see also Engle v. lsaac, 456 U S 107, 126-30
(1982) (discussing the concerns animating the application of the
cause and prejudice test to procedural defaults in habeas cases).
To establish cause, a petitioner nust show that some objective
factor external to the defense prevented him from presenting or
devel opi ng the factual or |egal basis of his constitutional claim
Murray v. Carrier, 477 U S. 478, 488-89 (1986). Interference by
the state, ineffective assistance of counsel, and conflicts of
interest are exanples of factors external to the defense which
prevent a petitioner from developing the factual basis of his
claim See Amadeo v. Zant, 486 U S 214, 222 (1988)
(interference); Coleman v. Thonpson, 501 U S 722, 754 (1991)
(itneffective assi stance); Jennings v. Purkett, 7 F.3d 779, 782 (8th
Cr. 1993) (conflict of interest). Legal novelty may be cause for
failure to present a legal claimfor which the factual basis is
readily available. Reed v. Ross, 468 U S. 1, 13-14 (1984).

The district court found that even if Joubert had defaul ted on
t he vagueness claimin the state court, he had shown cause for his
defaul t. Joubert persuaded the district court that although
federal law as to the vagueness of the "exceptional depravity"
aggravator was well settled at the tinme of his state court actions,
the lack of explicit state |egal precedent on the question
establ i shed cause. According to Joubert, this lack of state
precedent on the federal question rendered the "factual basis" of
the claimunavailable at the tinme of his state court proceedi ngs.
This argunent is flawed.



First, there is no question that the argunent as to the
unconstitutional vagueness of "exceptional depravity" is not
| egally novel, and was not |legally novel at the time of Joubert's
state court proceedings. Legal novelty constitutes cause only if
the claimis "so novel that its legal basis is not reasonably
avai l able to counsel.” Ross, 468 U S. at 16. The |legal basis for
argui ng that "exceptional depravity" was inpermssibly vague was
readily available by the tine of Joubert's first appeal in 1985.

At that time, Furman v. Georgia, 408 U S. 238 (1972), which
invalidated all death penalty procedures then in place as arbitrary
and inpermssibly vague, was thirteen years old. The case of
Godfrey v. GCeorgia, 446 U. S. 420, 431 (1980), which found an
"out rageously or wantonly vile, horrible, or i nhuman" aggravator to

be unconstitutionally vague, was five years old. Later, in Maynard
v. Cartwight, 486 U S. 356, 362-64 (1988), the Supreme Court found
that there was no functional difference between an "especially

hei nous, atrocious, or cruel" aggravator and the unconstitutionally
vague aggravator in Godfrey. Maynard, in turn, was found to have
been dictated by precedent in Stringer v. Black, 503 U S. 222, 228
(1992), and thus not a new rule.* See Teaque v. Lane, 489 U.S.
288, 301 (1989) (a new rule is one which is not dictated by
precedent ®) . If holding that "outrageously or wantonly vile,

horrible, or inhuman"” is an unconstitutionally vague aggravator
(Godfrey, 1980) dictates finding that "especially heinous,
atrocious, or cruel"” (Maynard, 1988) is also unconstitutionally
vague, the argunent as to the inperm ssible vagueness of

‘Wth linmted exceptions, a new rule will not be applied
retroactively in federal habeas litigation. Teaque v. Lane, 489
U S. 288 (1989).

°Precedent dictates the result in a given case when the
outcone is not "susceptible to debate anong reasonable mnds."
Butler v. MKellar, 494 U S. 407, 415 (1990). Thus, Mynard was
found to be dictated by existing precedent (Godfrey) to such an
extent that reasonable m nds could not disagree as to the outcone.
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"exceptional depravity,” even as then narrowed by the Nebraska
Suprene Court, was certainly not "so novel that its | egal basis was
not reasonably available to counsel” at the tinme of Joubert's
appeal in 1985.

Joubert, however, m xing apples and oranges, clains that the
Nebraska state courts' failure to address the issue by the tinme of
hi s appeal rendered the argunent "factually" unavailable to him
He m stakenly relies on Blair v. Arnontrout, 916 F.2d 1310, 1325
(8th Cir. 1990) as support for this proposition. Blair does not

stand for the proposition that |ack of state precedent about an
established federal issue amounts to cause. Rat her, Blair
recogni zes that uncertainty as to state law itself can constitute
cause for failure to raise a constitutional claim Mor e
particularly, Blair's equal protection and ex post facto argunents
were unavailable to himuntil the M ssouri Suprene Court held that
one of its decisions was to be applied prospectively in sone
ci rcunst ances and retroactively in others, including Blair's. See
Blair, 916 F.2d 1328-31; State v. Goddard, 649 S.W2d 882 (M.
1983) (en banc). Thus, Blair had no constitutional conplaint until
the M ssouri Suprenme Court created the rule in question.

Joubert's situation is dianetrically opposed to Blair's. An
aggravator which was facially vague, and arguably so even as
narrowed, under then exi stent and controlling federal precedent had
been applied in Joubert's sentencing. No act of the Nebraska
Suprene Court was needed to create or to perfect his constitutional
conplaint. The nere fact that the Nebraska Suprene Court had not
deci ded the issue, or even a likelihood that they would decide it
against himif he raised it, did not render the issue "factually"
unavai l able to him and cannot constitute cause. See Engle v.
Isaac, 456 U. S. 107, 130-31 (1982) (lack of state precedent on
nonnovel constitutional issue is not cause; such a rule would be
contrary to the principles supporting Wai nwight v. Sykes). Thus,
Joubert has not shown cause for his default.
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ii. Prejudice

While the district court made no explicit finding that Joubert
was prejudiced by the application of the "exceptional depravity"”
prong in his sentencing, it apparently assuned so because, after
finding cause, it proceeded directly to the nerits of Joubert's
claim It is clear, however, fromthe district court's discussion
of the merits that it did consider Joubert to be prejudiced. As
mentioned, the district court noted that the sentencing panel had
explicitly relied nore heavily on the "exceptional depravity" prong
than on the "especially heinous, atrocious, [and] cruel™ prong in
finding the existence of aggravator 29-2523(1)(d). Thus, even
t hough a finding of either prong will normally suffice to establish
t he exi stence of the aggravator, under Stringer, 503 U S. at 232,
the district court feared that the heavy reliance on the
"exceptional depravity" prong placed an inpermssible thunb on
death's scale. See Wllians v. O arke, 40 F.3d 1529, 1538-42 (8th
Cr. 1994) (Stringer mandates harm ess error analysis where both
i ndependent prongs of 8§ 29-2523(1)(d) applied if one prong was
constitutionally invalid). However, because Joubert has not shown
cause, we need not deci de whether any unconstitutional "thunmb" is
enough to establish the prejudice required by Wai nwight, 433 U. S.
at 87. See United States v. Frady, 456 U S. 152, 166-69 (1982)
(the prejudice required for a defaulted claim to underm ne
constitutionality of final judgnment on collateral review can be
hi gher than that required to nerit reversal on sanme claimon direct
review.

iii. Mscarriage of Justice

Joubert also argues that his procedural default should be
excused to prevent a fundanental m scarriage of justice. However,
he does not profess that he is actually innocent of the nurders of
t hese boys, nor does he attenpt to nmake the requisite show ng under
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Schlup v. Delo, 115 S. C. 851, 867 (1994) (petitioner nust present
new evi dence showi ng that a constitutional violation has probably

resulted in the conviction of one who is actually innocent).
Nei t her does he argue, nor make any showi ng, that he is actually
i nnocent of the death penalty under Sawer v. Witley, 112 S. O
2514, 2523 (1992) (petitioner nmust show by clear and convincing
evi dence that but for constitutional error no reasonable jury would
have found himeligible for the death penalty).

The sentencing panel found several separate statutory
aggravating circunstances for each nurder. It also found that the
i ndependent "especially heinous, atrocious [and] cruel™ prong of
aggravating circunstance 29-2523(1)(d) had been proved beyond a
reasonabl e doubt. Therefore, the specter that the vagueness of the
"exceptional depravity" prong of 29-2523(1)(d) nay have worked to
Joubert's disadvantage does not anount to clear and convincing
evi dence that but for constitutional error no reasonable jury would
have found himeligible for the death penalty. Thus, there is no
fundamental m scarriage of justice to lift the procedural bar.

3. Merits

Even though Joubert's claimof vagueness of the "exceptional
depravity" prong of 29-2523(1)(d) is procedurally barred, it would
not be i nappropriate to discuss the nerits of the claim this being
a death penalty case. In this instance, as we explain, we decline
to do so.

We recognize that in a weighing state,® generally, a state
appel l ate court may cure a constitutional deficiency arising from
i nproper applications or limtations of aggravating or mtigating
circunstances in a capital case by engaging either in reweighing,
or intraditional harm ess error analysis. Cenbns v. M ssissippi,

°See Wllians, 40 F.3d at 1535 (Nebraska i s a wei ghing state).
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494 U. S. 738, 754 (1990). Although the district court correctly
determ ned that the definition of "exceptional depravity" applied
at Joubert's sentencing was unconstitutionally vague, we note that
the Nebraska Suprenme Court did apply a narrower definition of
"exceptional depravity" than that in effect at the tine of
sentenci ng when performng its mandated review to assure that the
facts in Joubert's case supported the sentence.’” See Joubert, 399

N. W2d at 251. That narrowed definitionis clearly constitutional.
Valton v. Arizona, 497 U.S. 639, 654-55 (1990);° see also More v.
Clarke, 951 F.2d 895, 896-97 (8th G r. 1991) (Moore I1). Usi ng
that narrowed definition, the Nebraska Suprene Court found the
"exceptional depravity" prong to be established beyond a reasonabl e
doubt. Joubert, 399 NW2d at 251. If the Nebraska Suprene Court
then lawfully reweighed the aggravating and mtigating
ci rcunst ances underlying Joubert's death penalties, any possible

constitutional defect in Joubert's sentence was arguably cured.

However, we decline to address either whether the Nebraska
Suprene Court had the authority to rewei gh under the circunstances
here present,® or, if it had such authority, whether it did indeed

"The district court, in granting habeas relief, did not
acknow edge that the Nebraska Suprenme Court had applied a properly
narrowed definition on appeal

! n Walton, the United States Suprene Court held that the test
the Arizona Suprene Court had developed in State v. Getzler, 659
P.2d 1, 11-12 (Ariz.), cert. denied, 461 U S. 971 (1983) for its
"especial ly depraved manner" aggravati ng circunstance overcanme any
constitutional vagueness concerns. See Lewis v. Jeffers, 497 U S
764, 776-78 (1990) (\Walton decision established validity of entire
5-factor Getzler test). The Nebraska Suprenme Court adopted the
Getzler test as its own when narrow ng "exceptional depravity” in
State v. Palnmer, 399 N.W2d 706, 731-32 (Neb. 1986), cert. deni ed,
484 U.S. 872 (1987). And it is that narrowed test which the
Nebraska Supreme Court said it applied to Joubert. Joubert, 399
N. W2d at 251.

Under certain circunstances, state appellate court reweighing
may result in a deprivation of due process. denpbns, 494 U S. at
754 & n.5; Rust v. Hopkins, 984 F.2d 1486 (8th Cir.), cert.
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rewei gh and cure Joubert's sentence. W so decline because the
parties did not clearly brief and argue these issues, ' because it
is not clear to us that the Nebraska Suprene Court indeed engaged
in a deliberate reweighing, and because any error as to the
application of the "exceptionally depraved" prong was harniess
beyond a reasonabl e doubt.

4. Harm ess Error

Regardl ess of the effectiveness of any arguable state court
appel l ate reweighing, we find any error in the application of the
"exceptional depravity" prong at sentencing to have been harnl ess
beyond a reasonable doubt. See Wllianms, 40 F.3d at 1539-41
(federal courts nmust conduct harm ess error anal ysis before i ssuing
the wit). Because the Nebraska Suprene Court sinply applied a
narrowed definition of "exceptional depravity" in its Joubert
deci sion, wthout considering whether there was constitutiona
error at sentencing, we apply Chapman anal ysis. See id. (In
habeas, the nore deferential Brecht harnmess error standard
generally is applied to constitutional errors considered harm ess
by state courts, but the strict Chapman standard is used where a
state court has not applied Chapnan analysis in the first
i nstance.). Under Chapman, we nmust determ ne whether the error, if
any, is harm ess beyond a reasonable doubt. WIllians, 40 F.3d at
1541.

To performthis anal ysis, we nmust determ ne whether the facts
support the application of aggravating factor 29-2523(1)(d) w t hout

denied, 113 S. C. 2950 (1993).

“The author of this opinion, speaking for hinself only, does
not agree with the dissent's contention, infra, at 28, that
"Appel l ant Warden Hopkins does not suggest that the Nebraska
Suprene Court cured [any] constitutional defect by reweighing on
direct appeal.” In this regard, see Appellant's Brief, pp. 7, 28-
34.
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consi deration of the "exceptional depravity" prong, and if so (or
if not) whether, in view of all the other aggravating and
mtigating circunmstances found to be present, the sentence would
have been the sanme beyond a reasonable doubt. See id.
(constitutional harm ess error analysis entails de novo review of
the record). The other prong of aggravator 29-2523(1)(d),
"especially heinous, at roci ous, [ and] cruel " had been
constitutionally narrowed at the tinme of Joubert's sentencing.
Har per, 895 F.2d at 479. A finding that a nurder was "especially
hei nous, atrocious, [and] «cruel” independently supports the
application of aggravator 29-2523(1)(d). See supra note 2. This
prong considers the crine from the victims point of view
Joubert, 399 NNW2d at 249. To fall within this prong, the nurder
in question nust involve torture, sadism sexual abuse, or the
infliction of extrene suffering on the victim Harper, 895 F. 2d at
478. Murders which are unnecessarily torturous fall within this
category. 1d. W look to the facts to deci de whet her aggravat or
29-2523(1)(d) would have been found to exist regardless of the
"exceptional depravity" prong.

Consi dering the case of Danny Eberle, the evidence shows that
after being bound, gagged, and transported |ike a sack of flour in
the trunk of a car, Danny was stripped to his underwear, told he
was going to be killed, held pinned by a knife in the back as he
desperately tried to bargain for his life, and then butchered as he
| ay hel pl essly bound by the infliction of nine antenortem slicing
and st abbi ng wounds. Danny renmai ned consci ous and aware at | east
three or four mnutes into the final assault, plus he endured the
knife in his back as he pled for his life. Even to an adult those
m nut es woul d have seened |ike an eternity. They would be all the
nore so for a child. These actions of stripping, binding, and
slicing a young boy nine tines while he knowingly awaits his death
i nvolve a deep elenent of sadism A nore terrifying, torturous,
and hum liating death we can not inmagine. Thus, we find beyond a
reasonabl e doubt that aggravator 29-2523(1)(d) would have been
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applied even had the sentencing panel not considered the
"exceptional depravity" prong.

The sentencing panel also found in aggravation that Joubert
killed Danny, in part, to conceal his identity. The evi dence
establ i shes beyond a reasonabl e doubt, that once enbarked on his
enterprise, Joubert seriously considered letting Danny go in
response to his promse not to tell, but decided to continue in
order to avoid detection. A nurderer, |ike any other human bei ng,
is a conplex person with a fluid thought process, and may have
mul tiple notivations for acting. That Joubert also killed to
satisfy his curiosity and sexual fantasies in no way detracts from
the fact that he finished the project because he believed Danny
woul d otherwi se get himin trouble. Thus we find this aggravator
to have been proven beyond a reasonabl e doubt.

In mtigation, the panel credited Joubert for pleading guilty.
It also found that Joubert had no prior significant crimnal
history at the time he killed Danny and that he was acting under an
extreme nental disturbance. However, there was al so evi dence that
whi | e Joubert was acting out disturbed fantasies, he could control
hi s behavi or and choose not to act out his fantasies.

As noted, there is no mathematical formula available for
r ewei ghi ng. The process requires a careful exam nation and
weighing of the relevant factors given the totality of
ci rcumnst ances. Wllianms, 40 F.3d at 1542. In view of the
overwhel m ng evi dence of the callousness of Danny Eberle's nurder
and of his extrenme suffering, and considering that Joubert could
control his norbid desires, we find beyond a reasonabl e doubt that
the sentence would have been the same had the "exceptional
depravity" prong of aggravator 29-2523(1)(d) not been consi dered by
t he sentenci ng panel .
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I n Christopher Wal den' s nurder, the evidence shows Chri st opher
was abducted, forced to strip, and forced to lie in the cold snow
while Joubert strangled him The strangling continued until
Joubert's hands got too cold, at which tinme he switched to stabbing
and slicing. Christopher suffered seven antenortem stabbing and
slicing wounds, not counting the | arge cutting wound inflicted when
Joubert slit his throat. Christopher renained alert and consci ous
during this ordeal, gradually |apsed into a coma, and died from
| oss of blood. Five of the antenortemwounds were in areas of thin
skin, but did not penetrate deeply, indicating Christopher had been
tortured. These facts support findings of torture, sadism and
extrene suffering of the victim including extrene psychol ogi cal
terror. W find that these facts establish beyond a reasonabl e
doubt that the "especially heinous, atrocious, [and] cruel" prong
woul d have been applied to Joubert even had the sentencing panel
not considered the "exceptional depravity" prong in Christopher's
case.

The panel al so found that Joubert killed Christopher, in part,
to conceal his own identity. The evidence shows that after being
abduct ed, Christopher began to weep. Joubert was touched, and
wanted to let the boy go, but decided against it, as he thought
Chri stopher would surely identify him He therefore decided he
must kill Christopher as planned. As discussed above, killing with
multiple nmotives in no way | essens the factual existence of each
notive. The evidence shows beyond a reasonabl e doubt that Joubert
deci ded that he nust go through with his plan to kill Christopher
in order to conceal his identity as abductor. Thus, the evidence
supports the application of this aggravating factor. As a third
aggravating circunstance, the sentencing panel found that Joubert
had a substantial history of serious assaultive crimnal behavior
at the time he killed Christopher. The panel relied on Joubert's
previ ous nurder of Danny to apply this factor. Even one prior
preneditated first-degree nurder constitutes a substantial history
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of serious assaultive crimnal behavior, and we find that this
aggravat or was established beyond a reasonabl e doubt.

In mtigation in Christopher's case, the panel gave Joubert
credit for his guilty plea. It also considered Joubert's sexua
fantasies to be an extreme nental disturbance. Again, there was
evi dence Joubert could control his actions in regard to these
fantasi es. Reweighing these factors, as descri bed above, we find
t he overwhel mi ng force of the evidence to be that the same penalty
woul d have been inposed even in the absence of the "exceptiona
depravity" prong of aggravator 29-2523(1)(d). W therefore find
any error as to the application of that prong, its subsequent
narrowi ng, or any arguabl e rewei ghi ng done by t he Nebraska Suprene
Court to have been harnl ess beyond a reasonabl e doubt.

B. I nproper Application of Aggravating Factors

Joubert argued to the district court that the State of
Nebraska inproperly applied the statutory aggravating factor 29-
2523(1)(b), Kkilling to hide the perpetrator's identity, and
aggravat or 29-2523(1)(a), having a substantial history of serious
assaul tive crimnal behavior, to him He argues that the evidence
does not support their application. When considering a

section 2254 petition, we reviewthe factual basis supporting the
application of aggravating circunmstances under the deferenti al

1

Jackson v. Virginia sufficiency of the evidence test,' and reverse

only where the evidence is so slimthat finding the aggravator
anounts to arbitrary and capricious action. See Lewis v. Jeffers,
497 U.S. 764, 783 (1990). Vi ewi ng the evidence nost favorably to
the state, we affirmif any reasonabl e factfinder could have found

“under the Jackson v. Virginia standard, a court review "the

evidence in the light nost favorable to the prosecution [to
determ ne whether] any rational trier of fact could have found the
essential elenments . . . beyond a reasonabl e doubt."” 443 U.S. 307,
319 (1979).
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the existence of the aggravators beyond a reasonable doubt. W
have al ready di scussed the evidence supporting the application of
each of the aggravators in depth and found, de novo, that it
establ i shed each of these aggravators beyond a reasonabl e doubt.
We nust necessarily reach the sane concl usi on under the Jackson v.
Virginia standard. Nonethel ess, we el aborate.

In Joubert's recitation of the details of both nurders, he
tells of a point in each where the victins' actions caused himto
reconsider his plan to kill them In both cases, he continued
expressly to avoid the boys getting himin trouble by identifying
him Viewi ng this evidence nost favorably to the state, we find it
to be such that a reasonable factfinder could find the aggravating
circunstance of killing to avoid identification by the victimto be
est abl i shed beyond a reasonabl e doubt.

In Christopher's case, the panel found that Joubert's nurder
of Danny anmpbunted to a substantial history of serious assaultive
crimnal behavior. W find Joubert's argunent that only one
previ ous, preneditated, first-degree nurder does not anmount to a
substantial history of serious assaultive crimnal behavior to be
absurd, and find that this evidence easily satisfies the Jackson
st andar d. Therefore, Joubert's <clains as to the inproper
application of these aggravating factors are without nerit.

C. Plea Bargain

Joubert argues that the trial court inproperly injecteditself
into the plea bargaining process by agreeing to accept a plea
conditional on the outcome of a suppression hearing and thus
coerced his plea. The context of the trial court's statenent was
the follow ng. Joubert's counsel wanted a suppression hearing
before enpaneling a jury, but the trial judge feared that due to
the gruesone details of the case any such hearing would render
enpaneling an inpartial jury wvirtually inpossible. Counsel
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insisted that his client would be prejudiced if he had to question
jurors as to their attitudes towards confession during voir dire,
only to have the confession subsequently suppressed, and that the
situation inpaired his ability to bargain with the prosecutor. In
response, the court told counsel it was tentatively | eani ng towards
denyi ng t he pendi ng suppressi on notion, but clarified that it would
have no probl emaccepting a plea conditional on the outcone of that
nmotion, and that such a plea would not prejudice the court's
consideration of that notion. However, Joubert pled quilty
uncondi tionally and no suppression hearing was ever held. Because
nei ther Joubert nor his counsel raised the suppression hearing at
the plea proceedings, we review this claimunder the plain error
standard. See United States v. MBride, 862 F.2d 1316, 1319 (8th
Cir. 1988).

W fail to see how the trial court's nere indication of its
willingness to accept a conditional plea ambunts to the court
injecting itself into the plea bargaining process. Further, we are
perpl exed by Joubert's argunent that the trial court sonehow
wronged hi m by not hol di ng a suppressi on heari ng when his plea was
unconditional. That Joubert was unable, for whatever reason, to
secure fromthe prosecution an agreenent to a conditional plea, and
therefore did not present such a pleato the trial court, in no way
renders that court's willingness to accept such a plea, if offered,
coerci ve. W sinply do not see any error in these events.
Further, the record clearly shows that the trial court alerted
Joubert to the fact that an unconditional plea would be the death
knell to any suppression hearing, and ascertained that Joubert's
confession, as well as his plea, was knowi ng, voluntary, and
uncoer ced before accepting either plea.'* Thus, even if there were

At the plea hearing, Joubert testified that the police had
prom sed hi mnot hing and had i nformed himof his rights, in detail,
before he confessed. Further, Joubert's counsel, in response to
the court's searching questioning as to the voluntariness and
adm ssibility of the confessions, stated that the confessions were
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sonme error which escapes us, there was no prejudice. This claimis
wi thout merit.

D. I neffective Assi stance

This claimis related to the one directly above, in that
Joubert argues that his attorney was ineffective for failing to
informhimthat the court would consider a conditional plea. The
evi dence as to whether or not Joubert knew the court woul d accept
a conditional plea is conflicting, but the ineffective assistance
claim fails for lack of prejudice. To establish ineffective
assi stance, a petitioner nust show both deficient perfornmance and
prejudice. Strickland v. Wshington, 466 U S. 668, 687 (1984).
Joubert cannot show prejudice.

As the Suprene Court stated in Lockhart v. Fretwell, a
defendant is not entitled to have a court nmake an error of |aw,
however favorable. 113 S. C. 838, 843 (1993). Therefore, failure
of a court to make a legal error in the defendant's favor cannot
establish prejudice. 1d. The record and Joubert's own testinony
establish that his confessions were not coerced and shoul d not have
been suppressed. Thus, even if Joubert's attorney failed to i nform
himof the trial court's willingness to accept a conditional guilty
plea, and even if that failure anounted to deficient performnce
under Strickland, Joubert cannot show prejudice, and this claim
nmust fail.

E. Nebraska's Death Penalty Schene is Facially Arbitrary
and Arbitrary as Applied.

This claim anounts to an attack on the prosecutorial and
sentencing di scretion inherent in our systemof law, in that actors
are permtted to shownercy. Mercy may arise froma favorabl e plea

clearly adm ssible.
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bargain, fromthe failure to pursue a death sentence, or fromthe
sentencer's refusal to i npose the death sentence even when it woul d
be permissible to do so. However, the Suprene Court has already
explicitly rejected the argunent that the possibility of
prosecutors or sentencers showing nercy renders a death penalty
schenme arbitrary. Proffitt v. Florida, 428 U S. 242, 254 (1976);
Gegg v. GCeorgia, 428 US. 153, 199-204 (1976). The Court
expl ained that nothing in the Constitution forbids a decision to
grant individual defendants nmercy, rather the inquiry into
arbitrariness focuses on the systemleading to an ultimte deni al

of mercy. Geqgqg, 428 U S. at 199. 1In fact, the Court intinmated
that a regime with no roomfor nmercy would be alien to our system
of law and unconstitutional in itself. Id. at 199-200 n.50

Therefore, this claimtoo is without merit.

I11. CONCLUSI ON

For the reasons set out above, we reverse the district court's
grant of the wit, and affirmits decisions on all other issues.

BRI GHT, Circuit Judge, dissenting.
| dissent.

The Nebraska law in one of the aggravating circunstances
under |l yi ng a possi ble death sentence contains the clause that the
"murder . . . manifested exceptional depravity by ordinary
standards of norality and intelligence."* Neb. Rev. Stat. § 29-
2523(1)(d) (Reissue 1985). The Eighth Crcuit has determ ned that
the "exceptional depravity" clause is unconstitutionally vague on

The full statutory aggravating factor in question contains

two clauses and reads, "The nurder was especially heinous,
atrocious, cruel, or manifested exceptional depravity by ordinary
standards of norality and intelligence.” Neb. Rev. Stat. 8§ 29-

2523(1) (d).
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its face. See Moore v. Cdark, 904 F.2d 1226, 1228-33 (8th Gr.
1990). The appeal by Warden Hopki ns on behal f of Nebraska raises
three relatively sinple, unconplicated issues.

1. \Wiether a procedural bar exists to prevent Joubert from
presenting his claimin federal court in a habeas application that
t he above-quoted aggravating circunstance was unconstitutionally
vague?

The district court answered
majority says "yes." | agree with the district court for reasons
stated in its decision and as anplified bel ow.

no" to that question. The

2. \Wether, on the nerits, the application by the Nebraska
sentenci ng court of the aggravator in question prejudi ced Joubert?
The district court determ ned that prejudice existed because the
sentencing panel relied heavily on this aggravating circunstance
based on the Nebraska sentencing panel's statenment as foll ows:

We recogni ze that all nurders may be characteri zed
as atrocious and cruel, and further recogni ze t here nust,
of necessity, be sonme interval of tine between even the
nost savage of knife attacks and a resulting death. W,
nevert hel ess, conclude this aggravating circunstance is
applicable with respect to both clauses, recogni zi ng the
evidence and factors on the second clause of the
aggravating circunstance far outweigh those under the
first clause.

We concl ude and find beyond a reasonabl e doubt this
aggravating circunstance exists in both crines for which
t he defendant is to be sentenced.

Appel I ant' s Addendum at p. 6 (enphasis in addendun).

| agree with the district court. | read the majority opinion
as not in direct disagreenent.

The district court found that such greater reliance on

the unconstitutionally vague prong rendered the death
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sentence infirmunder Stringer v. Black, 503 U S 222,
232 (1992) (use of an invalid aggravator in a weighing
state anobunts to an inpermssible thunb on death's
scale). Wile we mght agree with the district court's
Stringer concerns, we reverse on other grounds.

Slip op. at 5.

3. Wiether the error is harmess? The majority finesses the
prejudicial inmpact of the unconstitutional aggravator by asserting
t hat the unconstitutional inposition of the aggravator is "harnl ess
error." Slip op. at 15-19. The ngjority's harm ess error anal ysis
does not relate to the aggravator here in question, but instead
concl udes that the application of other aggravating circunstances
requires the death penalty.

The majority's determ nation of harm ess error cannot stand.
We have stated that:

Rat her, the issue under Chapnan [ Chapman v. California,
386 U.S. 18 (1967)] is whether the sentencer actually
rested its decision to inpose the death penalty on the
valid evidence and the constitutional aggravating
factors, independently of the vague factor considered; in
ot her words, whether what was actually and properly
considered in the decision-making process was "soO
overwhel m ng" that the decision would have been the sane
even absent the invalid factor.

Wllianms v. O arke, 40 F.3d 1529, 1541 (8th G r. 1994).

The Chapman standard for harmess error as reiterated in
Wllians cannot be net in light of the sentencing panel's heavy
reliance on the "exceptional depravity" clause.

My further discussion follows.
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1. Exceptional Depravity Cause Invalidity.

Joubert's sentencing panel noted that the exceptional
depravity aggravating circunstance "describes in the disjunctive
two [separate situations] which may . . . operate in conjunction
with . . . or independent of one another" distinguishing the first
"hei nous, atrocious or cruel"” clause (which focuses onthe victins
perspective) from the second "exceptional depravity" clause
(focusing on the defendant's state of mnd as manifested by his
conduct, characterized here by the planning and repetitive nature
of the nmurders). Joubert's sentencing panel concluded "this
aggravating circunstance is applicable with respect to both
cl auses, recogni zing the evidence and factors on the second cl ause
of the aggravating circunstance far outwei gh those under the first
clause.” In defining the second "exceptional depravity" clause,
the sentencing panel relied on the Nebraska Suprenme Court's
definition in State v. More, 316 N.W2d 33 (Neb. 1982).

On appeal, the Nebraska Suprene Court agreed wth the
sentencing panel in both the factual findings and concl usions of
law as to the construction of section 29-2523(1)(d). State v.
Joubert, 399 N.W2d 237, 250-51 (Neb. 1986).

The Eighth Circuit has since granted habeas relief in the
Moore case, determining that this second "exceptional depravity”
clause or prong was wunconstitutionally vague, and that the
faciall y-vague statute had not then been sal vaged by the Nebraska
Suprene Court's construction of it. See Mywore v. Cark, 904 F.2d
1226, 1228-33 (8th Cr. 1990). As the district court concl uded,
and the majority seens to concede, see infra, slip op. at 5, the
sent enci ng panel s greater reliance on the unconstitutionally vague
"exceptional depravity" prong could nake Joubert's death sentence
infirmunder Stringer v. Black, 503 U S 222, 232 (1992) (using
i nval i d aggravator i n wei ghing state anounts to i nperm ssi bl e thunb
on death's scale). See also Joubert, 399 N.W2d at 252 (bal anci ng
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of aggravating circunstances against mtigating circunstances not
nmerely matter of nunmber counting, but rather requires careful
wei ghing of various factors and reasoned judgnent as to which
factual circunstances require inposition of death and which can be
satisfied by life inprisonment in |light of totality of
ci rcunst ances) .

2. Joubert raised the exceptional depravity issue on direct
appeal .

In his direct appeal, Joubert challenged the sentencing
panel 's inposition of section 29-2523(1)(d). The federal district
court concluded that due process was inherent in the analysis of
t hat issue. | believe that the vagueness issue was raised in
Joubert's direct appeal brief. In his brief to the Nebraska
Suprene Court, Joubert extensively quoted fromthe definitions of
bot h prongs one and two of section 29-2523(1)(d) contained in State
v. Moore, 316 N W2d 33 (Neb. 1982)--the sane definitions enpl oyed
by his sentencing panel. (See Appellant's Appendi x at 66-67.) He
argued that the "exceptional depravity" prong, as defined by the
Nebraska Suprenme Court in More, "pertaining to the state of mnd
of the perpetrator, would apply to any perpetrator of a first
degree (preneditated) nmurder[,]" and in fact, "would apply equally
to all persons convicted of preneditated nmurder.” (Appellant's
Appendi x at 67-68.) He argued that, as in State v. Hunt, 371
N. W2d 708 (Neb. 1985), nothing appeared in this case beyond the
ordi nary ci rcunst ances whi ch attend any deat h-deal i ng vi ol ence, see
Appel lant's Appendix at 68, inplying there was nothing to
distinguish this from other capital cases in which the death
sentence was not i nposed.

Because Joubert in a substantial way asserted a vagueness
clai mbefore the state court on direct appeal, the majority errs in
concl udi ng that Joubert is procedurally barred fromasserting these
clainms in his federal habeas petition. See Smith v. Lockhart, 921
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F.2d 154, 156 n.3 (8th Cir. 1990); see also Anderson v. Harless,
459 U. S. 4, 6 (1982) (per curiam (habeas petitioner nust have
fairly presented to state courts "substance” of his federal claim;
Rust v. Hopkins, 984 F.2d 1486, 1491 (8th Gr.) (finding specific
references in brief nore than sufficient to deem issue fairly

presented and court need not consider cause and prejudice), cert.
denied, 113 S. C. 2950 (1993).

In his concurring opinion, Nebraska Suprene Court Chief
Justice Krivosha responded to Joubert's vagueness claim and
asserted that Joubert m sunderstood State v. Hunt. See Joubert,
399 N.W2d at 253. Although Justice Krivosha focused his response
upon the first "especially hei nous" prong of section 29-2523(1)(d),
see id. at 253-57, his opinion seens to acknow edge Joubert's
chal l enge to the second "exceptional depravity" prong, but does not

di scuss the phrase "exceptional depravity" because Chief Justice
Krivosha suggests that "exceptional depravity" is sinply a further
factor in determ ning "especially heinous.” Joubert, 399 N. W 2d at
258. In ny view, that discussion is sufficient to indicate that
the Nebraska Suprene Court Justices in essence recognized and
rejected sub silentio Joubert's "exceptional depravity" vagueness

claim

| also briefly address the comments in the najority opinion,
slip op. at 4, that perhaps the Nebraska Suprene Court nay have
narrowed the statutory |anguage of "exceptional depravity." The
Nebraska Suprene Court did not contend it was narrowi ng the
definition used by the sentencing panel; rather, it whol eheartedly
adopted the panel's factual findings and conclusions of |[|aw
regar di ng t he construction of section 29-2523(1) (d),
notwi thstanding its references to State v. Palner, 399 N.W2d 706
(Neb. 1986), cert. denied, 484 U S. 872 (1987). See Joubert, 399
N. W2d at 251. The Appel |l ant Warden Hopki ns does not suggest that
the Nebraska Suprene Court cured the constitutional defect by
rewei ghing on direct appeal; instead, the appellant asserts that,
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even if the district court was correct in granting the wit, it
erred in its alternative to habeas relief, requiring a remand to
the sentencing court rather than to the Supreme Court of Nebraska
for appropriate renedial action of reweighing or harm ess error
analysis. (Appellant's Br. at pp. 42-44.)

3. Har ml ess Error

Finally, the majority determines that even if Nebraska's
"rewei ghing" were inproper, any error would be harm ess beyond a
reasonabl e doubt. | disagree. As we observed in More v. dark,
904 F.2d at 1228, the Nebraska Suprene Court itself traditionally
has not applied a harmess error analysis in cases where an

aggravating circunmstance is found to have been invalidly applied.
See State v. Bird Head, 408 N W2d 309, 319-20 (Neb. 1987)
(reversing and remanding where error in sentencing panel's

determination that beyond a reasonable doubt aggravating
ci rcunstance existed); State v. Jones, 328 N.W2d 166, 174 (Neb.
1982) (death sentence nust be reversed and cause remanded where
invalid aggravating circunstance applied). But cf. State v.
Reeves, 476 N.W2d 829, 837 (Neb. 1991) (relying on Cdenpbns to
conduct harm ess error review, but concluding error not harnl ess
beyond reasonabl e doubt). Were the state usually rejects such an
analysis, | think it inappropriate for this court to assert
harm ess error where life or death hang in the bal ance. The
district court analyzed harmess error in part as foll ows:

Geatly significant is the fact that the sentencing
panel found that the evidence and factors relating to the
second prong that was | ater declared unconstitutionally
vague "far outweigh[ed]"” those relating to the first
prong. (Ex. 18 (R) at 46.)

[I]n a case remarkably simlar to Joubert, the
Eighth Grcuit affirnmed the district court's granting of
a wit of habeas corpus based on the unconstitutiona
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vagueness of the second portion of aggravating
circunstance (1)(d). Moore, 904 F.2d at 1234. |n Moore,
t he sentenci ng panel relied on the second, but not on the
first, portion of aggravating circunstance (1)(d). I1d.
at 1229. After an extensive discussion regarding the
unconstitutionality of the second portion of (1)(d), 1d.
at 1229-33, the Eighth Crcuit affirnmed the distric

court's conclusion that More be "resentenced to life

i mpri sonment unless the State initiated capital
resentenci ng proceedings within a reasonable tine after
j udgnment becanme final." ld. at 1228. Regardi ng the

Eighth Grcuit's decision to affirmthe district court,
the Eighth Grcuit stated:

Since the Nebraska death penalty statute requires

that aggravating and mtigating circunstances be
wei ghed agai nst each other, Neb. Rev. Stat. § 29-2522,
and t he Nebraska Suprenme Court does not apply a harnmnl ess
error anal ysis i n cases where an aggravati ng circunstance
is found to have been invalidly applied, Moore's
sentence woul d have to be vacated for new sentencing
pr oceedi ngs.

ld. at 1228.

The Court finds that in the Joubert case, the death
sent ences have been "infected," 1 d., by an
unconstitutionally vague factor. In determning that

aggravating circunmstance (1)(d) applied, the sentencing
panel specifically stated that "the evidence and factors
on t he second cl ause of the aggravating circunstances far
out wei gh those under the first clause.” (Ex. 18 (R ) at
46.) This Court is bound to recognize the Nebraska
Suprene Court's characterization of Nebraska lawrel ating
to the inmposition of the death penalty. Stringer, 112 S.
Ct. at 1137. The Nebraska Suprene Court has stated that
aggravating circunstance (1)(d) is conprised of two
separate, disjunctive circunstances which my operate
ei t her together or independently. See, e.qg., Reeves, 476
N. W2d at 838. However, the Nebraska Suprene Court has
instructed that the process of weighing aggravating and
mtigating circunmstance should not consist of a nere
counting of aggravating factors, but rather the process
shoul d entail a very careful exam nati on and wei ghi ng of
the factors, given the totality of the circunstances.
Id. at 836 (quoting Victor, 457 N.W2d at 447); Stewart,
250 N. W 2d at 862- 63.

Appel I ant' s Addendum at pp. 6, 7, 8 and 9.
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The district court found the error to have "tainted" the
sentence. Appellant's Addendumat p. 8. That finding establishes
prej udi ce. Under the guise of harmess error, the majority its
seens has rewei ghed t he sentencing factors. Rewei ghing however, is
a task for the Nebraska courts.

In sum Joubert's death sentence cannot stand. | would affirm
the district court's grant of habeas relief changing Joubert's
sentence to life inprisonnment wthout possibility of parol e unless
the Nebraska State courts provide appropriate post-sentencing or
resent enci ng procedures.

A true copy.
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