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I N  THE SUPREME COURT OF F L O R I D A  

LARRY J O E  JOHNSON , 
P e t i t i o n e r ,  

V S .  ) CASE N O . :  

R I C H A R D  L .  D U G G E R ,  
S e c r e t a r y ,  
F l o r i d a  Department  of C o r r e c t i o n s ,  ) 

Respond en t . 

APPLICATION FOR R E L I E F  
PURSUANT TO HITCHCOCK V.  DUGGER 

The P e t i t i o n e r ,  LARRY J O E  JOHNSON, t h r o u g h  h i s  unde r s igned  

c o u n s e l ,  r e q u e s t s  t h i s  C o u r t  t o  g r a n t  him r e l i e f  f rom h i s  s e n t e n c e  

of d e a t h  a s  r e q u i r e d  by Hi t chcock  v.  Dugger,  107 S .Ct .  1821  

( 1 9 8 7 ) ,  and a s  g rounds  s t a t e s :  

JURISDICTION 

1. T h i s  Cour t  ' s  o r i g i n a l  j u r i s d i c t i o n  i s  invoked p u r s u a n t  

t o  A r t i c l e  V,  S e c t i o n s  3 ( b )  ( 1 1 ,  ( 7 )  and ( 9 1 ,  F l o r i d a  

C o n s t i t u t i o n ;  and Ru le s  9 . 0 3 0 ( a )  ( 3 )  and 9 . 0 4 0 ( a ) ,  ~ l o r i d a  R u l e s  

of A p p e l l a t e  P r o c e d u r e .  

2. Review i s  s o u g h t  t o  c o r r e c t  t h e  p r i o r  judgment of t h i s  

Cour t  u p h o l d i n g  Mr. J o h n s o n ' s  d e a t h  s e n t e n c e ,  f o r  i t  r e s u l t e d  

f rom an " e r r o r  t h a t  p r e j u d i c i a l l y  d e n i e s  f u n d a m e n t a l  

c o n s t i t u t i o n a l  r i g h t s . "  Kennedy v .  Wainwr ight ,  483 So. 2d 424, 

3. S p e c i f i c a l l y ,  Mr. Johnson p r e s e n t s  t h e  i s s u e  of t h e  

r e s t r i c t e d  c o n s i d e r a t i o n  of m i t i g a t i n g  c i r c u m s t a n c e s  d i s a p p r o v e d  

by Hi t chcock  v.  Dugger, 107 S .C t .  1821  ( 1 9 8 7 ) .  T h i s  C o u r t  h a s  

r e c e n t l y  he ld  t h e  A p r i l ,  1987 d e c i s i o n  i n  H i t chcock  t o  be a  

f u n d a m e n t a l  change i n  F l o r i d a  law,  s o  a s  t o  p e r m i t  c o r r e c t i o n  by 

way of o r i g i n a l  a c t i o n  i n  t h i s  C o u r t .  R i l e y  v. Wainwr ight ,  - 

SO. 2d I - 12 FLW 457 ( F l a .  September  Downs v .  Dugger,  



514 So.2d 1 0 6 9  ( F l a .  1 9 8 7 ) .  

4 .  T h e  A p p l i c a t i o n  f o r  R e l i e f  p r o c e d u r e  f o l l o w e d  i n  t h i s  

c a s e  is  b a s e d  on t h i s  C o u r t ' s  j u r i s d i c t i o n  o v e r  i t s  own j u d g m e n t s  

a s  w e l l  a s  i t s  a u t h o r i t y  t o  i s s u e  a l l  w r i t s  n e c e s s a r y  f o r  t h e  

c o m p l e t e  e x e r c i s e  of  i t s  j u r i s d i c t i o n  and t o  i s s u e  w r i t s  of 

h a b e a s  c o r p u s .  I t  h a s  s o u n d  and r e a s o n a b l e  p r e c e d e n t .  The  

a p p l i c a t i o n  f o r  r e l i e f  p r o c e d u r e  was  p r e v i o u s l y  u t i l i z e d  by  t h i s  

C o u r t  t o  c o r r e c t  a  s i g n i f i c a n t  c h a n g e  of l a w  e m a n a t i n g  f r o m  t h e  

Supreme C o u r t ' s  d e c i s i o n  i n  G a r d n e r  v .  F l o r i d a ,  430  U.S. 349 

( 1 9 7 7 ) .  T h e  p r o c e d u r e  h a s  t h e  p r a c t i c a l  b e n e f i t  of  j u d i c i a l  

economy by p e r m i t t i n g  e x p e d i t e d  and n a r r o w l y  f o c u s e d  r e v i e w  of a  

s i n g l e  i s s u e  t h a t  w i l l  l i k e l y  c o n t r o l  o r  moot  a n y  o t h e r  

s e n t e n c i n g  i s s u e s .  Fo r  E x a m p l e ,  when G a r d n e r  was  a n n o u n c e d ,  t h i s  

C o u r t  d e c i d e  i t  would b e  more  e f f i c i e n t  t o  c o r r e c t  t h e  e r r o r  

i t s e l f  by a p p l i c a t i o n  f o r  r e l i e f  r a t h e r  t h a n  p o s t - c o n v i c t i o n  

c h a l l e n g e s .  The  same i s  t r u e  f o r  t h e  H i t c h c o c k  i s s u e  p r e s e n t e d  

h e r e ,  f o r  i t  is  a  " r e c o r d  i s s u e "  w h i c h  n e e d s  n o  f u r t h e r  

e v i d e n t i a r y  d e v e l o p m e n t  and c a n  b e  d e c i d e d  a s  a  m a t t e r  of l a w .  

COURSE OF PRIOR PROCEEDINGS 

5 .  By i n d i c t m e n t  f i l e d  i n  t h e  C i r c u i t  C o u r t  of Mad i son  

C o u n t y ,  Mr. J o h n s o n  was c h a r g e d  w i t h  f i r s t - d e g r e e  m u r d e r  and 

r o b b e r y  w h i l e  armed w i t h  a  f i r e a r m .  R .  9 9 4 - 9 9 5 . l  A f t e r  t r i a l  

Mr. J o h n s o n  was c o n v i c t e d  a s  c h a r g e d  on t w o  c o u n t s .  R .  1 1 1 7 .  

T h e  s e n t e n c i n g  t r i a l  was h e l d  on December 1 7 ,  1 9 7 9  and r e s u l t e d  

i n  a  j u r y  r e c o m m e n d a t i o n  of d e a t h .  R .  1 1 1 8 .  T h e  t r i a l  c o u r t  

imposed  t h e  s e n t e n c e  of d e a t h  on J a n u a r y  9 ,  1 9 8 0  ( R .  1 1 3 0 )  and 

f i l e d  f i n d i n g s  of f a c t  t h e  same d a y .  R .  1 1 3 6 .  

6. I n  t h e  p e n a l t y  p h a s e ,  t h e  s t a t e  r e l i e d  on ( a )  t h e  

e v i d e n c e  p r e s e n t e d  t o  p r o v e  g u i l t ;  ( b )  a  s t i p u l a t i o n  t h a t  Mr. 

1. The  s y m b o l  "R . "  i s  u s e d  t o  d e n o t e  r e f e r e n c e s  t o  t h e  r e c o r d  on 
a p p e a l  f i l e d  i n  t h e  d i r e c t  a p p e a l  i n  t h i s  c a s e  ( C a s e  No. 5 8 , 7 1 3 ) .  



Johnson was on p a r o l e  f rom Kentucky a t  t h e  t i m e  of t h e  murder 

2  
( T R .  778)  ; ( c )  a  c e r t i f i e d  copy of a  judgment f o r  second d e g r e e  

a s s a u l t ,  t h e  o f f e n s e  f o r  which he was on p a r o l e  ( T R .  7 7 8 ) ;  and 

( d )  t e s t i m o n y  f rom two c o u r t - a p p o i n t e d  p s y c h i a t r i s t s ,  D r s .  George 

W .  Barnard and Frank C a r r e r a .  

Mr. Johnson p r e s e n t e d  t h e  t e s t i m o n y  of f a m i l y  members, 

m i l i t a r y  s e r v i c e  a c q u a i n t a n c e s ,  two p s y c h o l o g i s t s  and documen ta ry  

e v i d e n c e .  The e s s e n c e  of t h i s  t e s t i m o n y  c o n s i s t e d  of i n f o r m a t i o n  

r e l a t i n g  t o  Mr. J o h n s o n ' s  c h i l d h o o d ,  m i l i t a r y  s e r v i c e ,  g e n e r a l  

p e r s o n a l  c h a r a c t e r ,  p s y c h i a t r i c  h i s t o r y ,  d r u g  u s e  on t h e  d a y  of 

t h e  o f f e n s e  and p s y c h o l o g i c a l  makeup. 

7.  In s u p p o r t  of t h e  d e a t h  s e n t e n c e ,  t h e  t r i a l  judge found 

s i x  s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e s :  (1) t h a t  Mr. Johnson 

was under  s e n t e n c e  of impr i sonmen t ,  S e c t i o n s  9 2 1 . 1 4 1 ( 5 )  ( a ) ,  

F l o r i d a  S t a t u t e s  ( 1 9 7 7 ) ;  ( 2 )  t h a t  Mr. Johnson had p r e v i o u s l y  been 

c o n v i c t e d  of a  f e l o n y  i n v o l v i n g  t h e  u s e  o r  t h r e a t  of v i o l e n c e ,  

S e c t i o n  921.141 ( 5 ) ( b ) ;  ( 3 )  t h a t  t h e  c a p i t a l  o f f e n s e  was 

committed w h i l e  Mr. Johnson was engaged i n  a  r o b b e r y ,  S e c t i o n  

921.141 ( 5 )  ( d l ;  ( 4 )  t h a t  t h e  c a p i t a l  o f f e n s e  was committed t o  

avoid  a r r e s t ,  S e c t i o n  921.141 ( 5 )  ( e ) ;  ( 5 )  t h a t  i t  was committed 

f o r  p e c u n i a r y  g a i n ,  s e c t i o n  921.141 ( 5 )  (f  1;  and ( 6 )  t o  h i n d e r  t h e  

en fo rcemen t  of l a w s ,  S e c t i o n s  921.141 ( 5 )  ( 9 ) .  The t r i a l  judge 

combined t h e s e  s i x  a g g r a v a t i n g  c i r c u m s t a n c e s  i n t o  t h r e e .  R .  

1136. Provence  v .  S t a t e ,  337 So.2d 783 ( F l a .  1 9 8 3 ) .  

With r e g a r d  t o  m i t i g a t i o n ,  t h e  t r i a l  judge reviewed t h e  

s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  and found none t o  a p p l y .  R .  

1136 .  

8 .  On d i r e c t  a p p e a l ,  t h i s  Cour t  a f f i r m e d  t h e  judgment and 

s e n t e n c e .  Johnson v.  S t a t e ,  442 So.2d 185  ( F l a .  1 9 8 4 ) ,  c e r t .  

d e n i e d ,  104 S .C t .  2182 ( 1 9 8 4 ) .  Mr. Johnson had c h a l l e n g e d  h i s  

d e a t h  s e n t e n c e  on v a r i o u s  g rounds .  P e r t i n e n t  t o  t h e  i s s u e  

2. The symbol " T R . "  i s  used t o  d e n o t e  r e f e r e n c e s  t o  t h e  t r i a l  
t r a n s c r i p t  i n  t h i s  c a s e .  



p r e s e n t e d  h e r e i n ,  Mr. Johnson  c h a l l e n g e d  t h e  s e n t e n c i n g  judge  's  

r e s t r i c t i o n  on t h e  c o n s i d e r a t i o n  of n o n s t a t u t o r y  m i t i g a t i n g  

f a c t o r s ,  a r g u i n g :  

T h e r e  was e v i d e n c e  s u p p o r t i n g  a  n o n - s t a t u t o r y  
m i t i g a t i n g  c i r c u m s t a n c e  of a p p e l l a n t ' s  m i l i t a r y  
r e c o r d .  I t  was u n c o n t r a d i c t e d  t h a t  u n t i l  t h e  head 
i n  j u r y ,  a p p e l l a n t  had been a  good g u a r d s m a n .  The 
r e p o r t  of t h e  Army d o c t o r s  who t r e a t e d  him 
e s t a b l i s h e d  t h a t  a p p e l l a n t  s u f f e r e d  a  d e b i l i t a t i n g  
p s y c h i a t r i c  i l l n e s s  a f t e r  b e i n g  h i t  i n  t h e  head 
w i t h  a  smoke c a n i s t e r .  T h i s  i n  j u r y  f o r c e d  him o u t  
of t h e  s e r v i c e ,  t o  which  h e  had d e v o t e d  1 2  y e a r s .  
The t r i a l  j u d g e  s h o u l d  h a v e  r e c o g n i z e d  and 
c o n s i d e r e d  a p p e l l a n t ' s  s e r v i c e  t o  h i s  c o u n t r y  f o r  
a s u b s t a n t i a l  number  of y e a r s  a s  a m i t i g a t i n g  
c i r c u m s t a n c e .  The t r i a l  judge  i n s t e a d  a p p e a r e d  t o  
b i n d  h i m s e l f  t o  t h e  s t a t u t o r i l y  e n u m e r a t e d  
c i r c u m s t a n c e s ;  i f  h e  c o n s i d e r e d  n o n - s t a t u t o r y  
m i t i g a t i n g  h e  d i d  n o t  g i v e  a n y  i n d i c a t i o n  of d o i n g  
s o .  H i s  o r d e r  i s  t h e r e f  o r e  d e f e c t i v e  b e c a u s e  
u n d e r  L o c k e t t  v .  Ohio ,  438 U . S .  5 8 6  ( 1 9 7 8 )  
c o n s i d e r a t i o n  of m i t i g a t i n g  c i r c u m s t a n c e s  may n o t  
be r e s t r i c t e d  by t h e  t r i a l  j u d g e .  A s  a c o r o l l a r y ,  
a t r i a l  judge  m u s t  n o t  a r b i t r a r i l y  d i s r e g a r d  t h e  
n o n - s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  which  t h e  
d e f e n d a n t  o f f e r s .  

A n o t h e r  m i t i g a t i n g  c i r c u m s t a n c e  which  t h e  
t r i a l  c o u r t  was u r g e d  t o  c o n s i d e r  and which  s h o u l d  
h a v e  p l a y e d  a  p a r t  i n  t h i s  case was t h e  l a c k  of 
a n y  c r i m i n a l  p r o s e c u t i o n  of P a t t y  B u r k s  (TR. 9 6 8 ,  
9 6 9 ) .  The d i s p o s i t i o n  of t h e  c h a r g e s  a g a i n s t  a 
c o - d e f e n d a n t  a r e  r e l e v a n t  t o  t h e  c a p i t a l  
s e n t e n c i n g  p r o c e s s .  Messer v .  S t a t e ,  330 So.2d 
137  ( F l a .  1 9 7 6 ) .  

A l t h o u g h  P a t t y  B u r k s  was n o t  c h a r g e d  w i t h  
c o m p l i c i t y  i n  t h e  r o b b e r y  o r  m u r d e r  of  Mr. Hadden,  
t h e r e  is  a  s t r o n g  s u s p i c i o n  s h e  c o u l d  h a v e  b e e n .  
W i t h o u t  r e p e a t i n g  a l l  of t h e  impeachment  e v i d e n c e  
d i s c u s s e d  p r e v i o u s l y ,  a p p e l l a n t  n o t e s  t h a t  t h e r e  
were r e a s o n a b l e  g r o u n d s  t o  s u s p e c t  h e r  i n v o l v e m e n t  
and h e r  a v o i d a n c e  of a n y  c r i m i n a l  l i a b i l i t y  s h o u l d  
h a v e  been c o n s i d e r e d  a s  a  m i t i g a t i n g  c i r c u m s t a n c e  
f a v o r i n g  l i f e  i m p r i s o n m e n t  f o r  a p p e l l a n t  r a t h e r  
t h a n  t h e  d e a t h  p e n a l t y .  G a f f o r d  v .  S t a t e ,  387 
So.2d 333 ( F l a .  1 9 8 0 ) .  

M i t i g a t i n g  c i r c u m s t a n c e s ,  b o t h  s t a t u t o r y  and 
o t h e r w i s e ,  were e s t a b l i s h e d  by t h e  e v i d e n c e  b u t  
were e i t h e r  i m p r o p e r l y  r e j e c t e d  o r  n o t  c o n s i d e r e d  
by t h e  t r i a l  j u d g e .  For  t h i s  r e a s o n ,  t h e  d e a t h  
s e n t e n c e  was d e f e c t i v e .  

9. T h i s  C o u r t ' s  o p i n i o n  d i d  n o t  d i s c u s s  t h e s e  c h a l l e n g e s .  

The C o u r t  u p h e l d  t h e  t h r e e  a g g r a v a t i n g  f a c t o r s  r e l i e d  upon by t h e  

t r i a l  j u d g e  and a f f i r m e d  t h e  d e a t h  s e n t e n c e .  Any d i s c u s s i o n  of  

t h e  s e n t e n c i n g  o r d e r  f o c u s e d  e x c l u s i v e l y  on s t a t u t o r y  m i t i g a t i o n .  

1 0 .  On r e h e a r i n g ,  Mr. Johnson  a g a i n  c h a l l e n g e d  t h e  j u d g e ' s  

r e s t r i c t e d  c o n s i d e r a t i o n .  R e h e a r i n g  was d e n i e d  by t h i s  C o u r t ,  



w i t h o u t  o p i n i o n .  

11. S u b s e q u e n t  t o  t h i s  d e n i a l ,  t h e  G o v e r n o r  s i g n e d  a  d e a t h  

w a r r a n t  and Mr. Johnson  began c o l l a t e r a l  p r o c e e d i n g s .  H i s  m o t i o n  

f o r  p o s t - c o n v i c t i o n  r e l i e f  was d e n i e d  by t h e  C i r c u i t  C o u r t  on 

J a n u a r y  23 ,  1 9 8 5  w i t h o u t  a  h e a r i n g .  T h i s  C o u r t  a f f i r m e d  t h e  

judgment of t h e  c i r c u i t  c o u r t  and s i m u l t a n e o u s l y  d e n i e d  Mr. 

Johnson  ' s  o r i g i n a l  h a b e a s  p e t i t i o n .  J o h n s o n  v .  W a i n w r i g h t ,  4 6 3  

So.2d 207 ( F l a .  1 9 8 5 ) .  

1 2 .  Mr. Johnson  t h e n  f i l e d  a  f e d e r a l  h a b e a s  c o r p u s  p e t i t i o n  

i n  t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  N o r t h e r n  D i s t r i c t  of 

F l o r i d a .  The h a b e a s  p e t i t i o n  r a i s e d  t h e  p r e c i s e  i s s u e  b e f o r e  

t h i s  C o u r t .  The d i s t r i c t  c o u r t  h e l d :  

F i r s t ,  " [ t l h e  f a c t  t h a t  t h e  s e n t e n c i n g  o r d e r  d o e s  
n o t  r e f e r  t o  t h e  s p e c i f i c  t y p e s  of n o n - s t a t u t o r y  
' m i t i g a t i n g '  e v i d e n c e  p e t i t i o n e r  i n t r o d u c e d  
i n d i c a t e s  o n l y  t h e  t r i a l  c o u r t ' s  f i n d i n g  t h e  
e v i d e n c e  was n o t  m i t i g a t i n g ,  n o t  t h a t  s u c h  e v i d e n c e  
was n o t  c o n s i d e r e d  .I1 D o b b e r t  [ v .  S t r i c k l a n d  I ,  718 
F.2d [ 1 5 1 8 r l  a t  1524  [ ( [ l l t h  C i r . 1  19831 ,  c e r t  
d e n i e d ,  U.S. - , 1 0 4  S . C t .  3 5 9 1  [ 8 2  L.Ed.2d 
8871 ( 1 9 8 4 ) l .  S e c o n d ,  t h e  p e t i t i o n e r  l i s t s  
" e v i d e n c e  of m e n t a l  o r  e m o t i o n a l  d i s t u r b a n c e  which  
may n o t  h a v e  met t h e  s t a t u t o r y  s t a n d a r d ,  
D e f e n d a n t ' s  s e r v i c e  t o  h i s  c o u n t r y  d u r i n g  two t o u r s  
i n  Vie tnam . . . I '  a s  n o n - s t a t u t o r y  m i t i g a t i n g  
c i r c u m s t a n c e s  adduced a t  t r i a l .  The t r i a l  j u d g e  
r e f  e r r e d  e x p r e s s l y  t o  t h e  t e s t i m o n y  c o n c e r n i n g  
m e n t a l  d i s t u r b a n c e  and t h e  a s s e r t e d  c a u s a l  l i n k  t o  
d e f e n d a n t ' s  Vie tnam s e r v i c e  i n  t h e  s e n t e n c i n g  
o r d e r .  F i n a l l y ,  t h e  t r i a l  judge  c o r r e c t l y  
i n s t r u c t e d  t h e  j u r y  t h a t  t h e y  were t o  c o n s i d e r  a l l  
e v i d e n c e  of m i t i g a t i n g  c i r c u m s t a n c e s ,  i n c l u d i n g  b u t  
n o t  l i m i t e d  t o  t h e  s t a t u t o r y  c i r c u m s t a n c e s .  I n  
v i e w  of a l l  t h i s ,  n o  i n f e r e n c e  may be  d rawn f r o m  
t h e  t r i a l  j u d g e ' s  u s e  of t h e  s t a t u t o r y  l i s t  of 
m i t i g a t i n g  c i r c u m s t a n c e s  a s  a  f o r m a t  f o r  w r i t i n g  
t h e  s e n t e n c i n g  o r d e r  t h a t  h e  f a i l e d  t o  c o n s i d e r  non-  
s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s .  

Johnson  v .  W a i n w r i g h t ,  Memorandum O p i n i o n  ( J a n u a r y  29 ,  1 9 8 5 ) .  

T h i s  d e t e r m i n a t i o n  was a f f i r m e d  on a p p e a l .  

L i k e  t h e  d i s t r i c t  c o u r t ,  w e  b e l i e v e  t h a t  t h e s e  
a s p e c t s  of t h e  r e c o r d  e s t a b l i s h  t h a t  t h e  t r i a l  
j u d g e  knew h e  c o u l d ,  and d i d ,  c o n s i d e r  a n y  non-  
s t a t u t o r y  m i t i g a t i n g  f a c t o r s  i n t r o d u c e d  by t h e  
p e t i t i o n e r .  see a l s o  P a l m e s  v .  w a i n w r i g h t ,  725  
F.2d 1 5 1 1 ,  1 5 2 3  ( 1 1 t h  C i r . )  ("we c a n n o t  c o n c l u d e  
t h a t  b e c a u s e  t h e  s e n t e n c i n g  o r d e r  d i s c u s s e s  o n l y  t h e  
s t a t u t o r i l y  m a i n t a i n e d  f a c t o r s  t h a t  o t h e r  e v i d e n c e  
was n o t  c o n s i d e r e d " ) ,  c e r t  d e n i e d ,  U.S. I - 
1 0 5  S . C t .  227,  8 3  L.Ed.2d 1 5 6  (1984). 

Johnson v .  W a i n w r i g h t ,  778 F.2d 623,  629 ( 1 1 t h  C i r .  1 9 8 5 ) .  



REASONS FOR G R A N T I N G  RE L I E F  

Both c o n s t i t u t i o n a l  e r r o r  and t h e  need f o r  r e l i e f  a r e  now 

e v i d e n t .  In r e c o g n i t i o n  of t h e  h o l d i n g  i n  H i t chcock  v .  Dugger,  

107 S .C t .  1821  (19871,  t h i s  Cour t  h a s  g r a n t e d  r e l i e f  where t h e  

judge ,  j u r y  o r  b o t h  were l i m i t e d  i n  t h e  c o n s i d e r a t i o n  of 

m i t i g a t i n g  f a c t o r s  t o  t h e  s t a t u t o r y  l i s t . 3  The E i g h t h  Amendment 

mandate of i n d i v i d u a l i z e d  s e n t e n c i n g 4  h a s  now been f u l l y  

r ecogn ized  and because  t h a t  r e c o g n i t i o n  i s  s e t  f o r t h  i n  t h i s  

C o u r t ' s  r e c e n t  d e c i s i o n s ,  i t  w i l l  n o t  be r e s t a t e d  h e r e .  R a t h e r ,  

we w i l l  examine t h e  p a r t i c u l a r  c i r c u m s t a n c e s  of t h i s  c a s e  a s  t h e y  

r e l a t e  t o  t h i s  C o u r t ' s  most r e c e n t  o p i n i o n s .  

In s e n t e n c i n g  Mr. Johnson ,  t h e  judge e x p l a i n e d  t h e  p r o c e s s  

he used i n  d e t e r m i n i n g  t h a t  s e n t e n c e :  

Thus t h i s  Cour t  c o n c l u d e d ,  i n  r e a c h i n g  i t s  
d e c i s i o n  t o  impose t h e  d e a t h  p e n a l t y ,  t h a t  t h e r e  
were:  

A .  No m i t i g a t i n g  c i r c u m s t a n c e s .  

B .  Th ree  a g g r a v a t i n g  c i r c u m s t a n c e s  
c o n s i s t i n g  of : 

(1) .  A combina t ion  of s t a t u t o r y  
A g g r a v a t i n g  C i r c u m s t a n c e s  ( 5 )  ( a )  and ( 5 )  ( b )  ; 

( 2 ) .  A combina t ion  of t h e  s t a t u t o r y  
A g g r a v a t i n g  C i r c u m s t a n c e s  ( 5 )  ( d l  and ( 5 )  ( £ 1 ;  

( 3 ) .  A combina t ion  of t h e  s t a t u t o r y  
A g g r a v a t i n g  C i r c u m s t a n c e s  ( 5 )  ( e )  and ( 5 )  ( g ) .  

The a g g r a v a t i n g  c i r c u m s t a n c e s  w a r r a n t  t h e  
i m p o s i t i o n  of t h e  d e a t h  s e n t e n c e  and t h e r e  were 
no  m i t i g a t i n g  c i r c u m s t a n c e s  t o  ou tweigh  t h e  
a g g r a v a t i n g  c i r c u m s t a n c e s .  

T h i s  Cour t  p l a c e d  t h e  g r e a t e s t  we igh t  upon 
t h e  f a c t s  s u p p o r t i n g  A g g r a v a t i n g  C i r cums tance  
( 5 )  (d 1 .  Had t h i s  been t h e  o n l y  a g g r a v a t i n g  

3. Downs v .  Dugger, s u p r a ;  Thompson v .  Dugger, 515 So.2d 173  
( F l a .  1 9 8 7 ) ;  R i l e y  v .  Wainwr ight ,  - So. 2d - , 12 FLW 457 
( F l a .  September  3, 1 9 8 7 ) ;  Morgan v .  S t a t e ,  So. 2d -, 12 
FLW 433 ( F l a .  August 27, 1 9 8 7 ) ;  McCrae v .  S t a t e ,  510 So.2d 
874 ( F l a .  1 9 8 7 ) .  Accord,  M a g i l l  v .  Dugger,  824 F.2d 879 
( 1 1 t h  C i r .  1 9 8 7 ) .  

4. E .g . ,  L o c k e t t  v .  Ohio,  438 U.S. 586 ( 1 9 7 8 ) ;  Edd ings  v .  
Oklahoma, 455 U.S. 104 ( 1 9 8 6 ) ;  S k i p p e r  v .  Sou th  c a r o l i n a ,  106  
S.Ct .  1669 ( 1 9 8 6 ) ;  T r u e s d a l e  v .  Aiken,  107 S .C t .  1394 ( 1 9 8 7 ) ;  
c f .  C a l i f o r n i a  v .  Brown, 107 S .Ct .  837 ( 1 9 8 7 ) .  



c i r c u m s t a n c e  and even  i f  t h e  e v i d e n c e  adduced  had 
a s  a  m a t t e r  of l a w  s u p p o r t e d  M i t i g a t i n g  
C i r c u m s t a n c e s  ( 6 )  ( b ) ,  ( 6 )  ( e ) ,  and ( 6 )  ( f  ) ,  t h i s  
C o u r t  would h a v e  c o n c l u d e d  t h a t  t h e  d e a t h  
s e n t e n c e  would h a v e  n e v e r t h e l e s s  been a p p r o p r i a t e  
i n  t h i s  c a s e .  

T h i s  was a  s e n s e l e s s  k i l l i n g ,  and when 
c o n s i d e r e d  i n  t h e  l i g h t  of t h e  s t a t u t o r y  
c i r c u m s t a n c e s  w i t h  r e s p e c t  t o  b o t h  a g g r a v a t i o n  
and m i t i g a t i o n ,  t h i s  C o u r t  f e e l s  t h a t  t h i s  
s e n t e n c e  i s  c l e a r l y  w a r r a n t e d .  

R .  1 1 3 6 .  ( e m p h a s i s  s u p p l i e d ) .  I t  c o u l d  b e  n o  more a p p a r e n t  t h a t  

t h e  j u d g e  c o n s i d e r e d  o n l y  t h e  s t a t u t o r y  l i s t  of m i t i g a t i n g  

c i r c u m s t a n c e s .  H i s  s e n t e n c i n g  o r d e r  r e v i e w s  o n l y  s t a t u t o r i l y  

m i t i g a t i n g  c i r c u m s t a n c e s  and d o e s  s o  by t h e i r  s t a t u t o r y  p a r a g r a p h  

l e t t e r  d e s i g n a t i o n s .  R .  1 1 3 6 .  T h i s  C o u r t  a c c u r a t e l y  d i s c u s s e d  

t h e  j u d g e ' s  s e n t e n c i n g  o r d e r  i n  t e r m s  of o n l y  s t a t u t o r y  

m i t i g a t i n g  c i r c u m s t a n c e s .  

A f t e r  H i t c h c o c k ,  t h e  c o n s t i t u t i o n a l  s i g n i f i c a n c e  of t h e  

j u d g e ' s  o r d e r  r e f e r r i n g  o n l y  t o  t h e  s t a t u t o r y  l i s t  and r e v i e w i n g  

o n l y  t h e  s t a t u t o r y  f a c t o r s  i s  a p p a r e n t .  S e e  e . g . ,  H i t c h c o c k  v .  

Dugger ,  1 0 7  S . C t .  a t  1824  ( " t h e  s e n t e n c i n g  judge  f o u n d  t h a t  

' t h e r e  [were] i n s u f f i c i e n t  m i t i g a t i n g  c i r c u m s t a n c e s  a s  e n u m e r a t e d  

i n  F l o r i d a  S t a t u t e  9 2 1 . 1 4 1 ( 6 )  t o  o u t w e i g h  t h e  a g g r a v a t i n g  

c i r c u m s t a n c e s . ' "  ( o r i g i n a l  e m p h a s i s ) ) ;  Morgan v .  S t a t e ,  1 2  FLW a t  

434 ( " [ T l h e  c o u r t ,  i n  i t s  o r d e r  s e n t e n c i n g  a p p e l l a n t  t o  d e a t h ,  

examined  a  l i s t  of s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  and 

d e t e r m i n e d  t h a t  n o n e  were a p p l i c a b l e .  Nowhere i n  h i s  o r d e r  i s  

t h e r e  a n y  r e f e r e n c e  t o  n o n s t a t u t o r y  m i t i g a t i n g  e v i d e n c e .  " 1  ; R i l e y  

v .  W a i n w r i g h t ,  1 2  FLW a t  459 ( " I n  s e n t e n c i n g  R i l e y  t o  d e a t h ,  t h e  

j u d g e  e x p l a i n e d  : 'The  o n l y  m i t i g a t i n g  c i r c u m s t a n c e  u n d e r  F l o r i d a  

S t a t u t e  i s  t h e  f a c t  t h a t  D e f e n d a n t  had n o  p r i o r  c r i m i n a l  

c o n v i c t i o n  "' ( o r i g i n a l  e m p h a s i s )  ) . 
T h e r e  was s u b s t a n t i a l  m i t i g a t i n g  e v i d e n c e  i n  t h i s  c a s e  t h a t  

d i d  n o t  f a l l  w i t h i n  t h e  n a r r o w  s t a t u t o r y  l i s t .  The d e f e n s e  c a s e  

f o r  l i f e  was b a s e d  p r i m a r i l y  on n o n s t a t u t o r y  m i t i g a t i o n  

c o n c e r n i n g  Mr. Johnson  ' s  c h a r a c t e r .  

D u r i n g  t h e  p e n a l t y  p h a s e  of t h e  t r i a l ,  t h e  d e f e n s e  o f f e r e d  

e v i d e n c e  of Mr. Johnson  ' s  p r i o r  p s y c h i a t r i c  h i s t o r y ,  which  



s p a n n e d  a  p e r i o d  of t h i r t e e n  y e a r s ,  f r o m  1964  - 1 9 7 7 .  TR. 804- 

805 .  When Mr. Johnson  r e t u r n e d  f r o m  two  t o u r s  of d u t y  i n  

V i e t n a m ,  h i s  f a m i l y  n o t i c e d  t h a t  h i s  p e r s o n a l i t y  had changed  and 

h e  began e x h i b i t i n g  a b n o r m a l  b e h a v i o r .  TR. 8 1 6 .  In  S e p t e m b e r ,  

1 9 7 4 ,  w h i l e  i n  t h e  N a t i o n a l  Guard ,  Mr. Johnson  was h i t  on t h e  

head w i t h  a  g r e n a d e .  TR. 831-834.  A f t e r  t h i s  head i n  j u r y  Mr. 

Johnson  s u f f e r e d  f r o m  h e a d a c h e s ,  d i z z i n e s s ,  f a i n t i n g  and 

n i g h t m a r e s .  TR. 817-818.  Mr. Johnson  r e c e i v e d  p s y c h i a t r i c  c a r e  

f r o m  t h e  Army h o s p i t a l  f o r  h i s  b i z a r r e  b e h a v i o r .  TR. 819-820.  

N e u r o - p s y c h o l o g i c a l  tes ts  i n d i c a t e d  t h a t  Mr. Johnson  s u f f e r s  f r o m  

o r g a n i c  b r a i n  damage .  TR. 904.  E x a m i n a t i o n  by a  p s y c h o l o g i s t  

showed t h a t  Mr. Johnson  s u f f e r s  f r o m  p o s t - t r a u m a t i c  s t r e s s  

r e a c t i o n s ,  TR. 8 6 7 ,  and t h a t  on t h e  d a y  of t h e  o f f e n s e ,  Mr. 

Johnson  was u n d e r  t h e  i n f l u e n c e  of extreme m e n t a l  d i s t u r b a n c e .  

TR. 8 6 8 .  Mr. Johnson  was u s i n g  t h e  d r u g  D i l a n t i n ,  which  p r e v e n t s  

o r  c o n t r o l s  e p i l e p t i c  s e i z u r e s ,  and t h e  d r u g  Va l ium,  which  

r e d u c e s  a n x i e t y ,  on t h e  d a y  of t h e  o f f e n s e .  TR. 8 0 4 .  

P l a i n l y ,  e v i d e n c e  of m e n t a l  i l l n e s s  c a n  e s t a b l i s h  a  - 
s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e  b u t  i t  may n o t .  I t  may n o t  be  -- 
extreme enough  o r  c a u s e  " s u b s t a n t i a l "  enough  i m p a i r m e n t  t o  meet 

t h e  s t a t u t o r y  c r i t e r i a .  S e e  F l o r i d a  S t a t u t e s  S e c t i o n s  9 2 1 . 1 4 1  

( 6 )  ( b ) ,  (f 1 .  H i t c h c o c k  and L o c k e t t  n o n e t h e l e s s  r e q u i r e  - any  

m e n t a l  o r  e m o t i o n a l  i n f i r m i t y  t o  be  c o n s i d e r e d  i f  i t  c a l l s  f o r  

t h e  i m p o s i t i o n  of a  s e n t e n c e  l e s s  t h a n  d e a t h .  For  t h i s  r e a s o n ,  

t h i s  C o u r t  h a s  h e l d  t h a t  m e n t a l  i l l n e s s  o r  d i s o r d e r  can  b e  a  

n o n s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e .  S e e ,  e . g . ,  H u d d l e s t o n  v .  --  
S t a t e ,  4 7 5  So.2d 204 ( F l a .  1 9 8 5 )  ( T r o u b l e d  p e r s o n a l  l i f e ,  

i n c l u d i n g  s u i c i d a l  i m p u l s e s ,  d e p r e s s i o n  and d e e p  f r u s t r a t i o n ,  a r e  

v a l i d  n o n s t a t u t o r y  m i t i g a t i n g  f a c t o r s )  ; Amazon v .  S t a t e ,  487  

So.2d 8  ( F l a .  1 9 8 6 )  ( p e r s o n a l i t y  d i s t u r b a n c e  i s  v a l i d  

n o n s t a t u t o r y  m i t i g a t i n g  f a c t o r )  ; Moody v .  S t a t e ,  418 So.2d 989 

( F l a .  1 9 8 2 )  ( s a m e ) .  I n d e e d ,  t h e  C o u r t  h a s  r e c o g n i z e d  t h a t  w h e r e  

m e n t a l  d i s t u r b a n c e  i s  n o t  s o  extreme o r  d i s a b l i n g  a s  t o  e s t a b l i s h  

t h e  s t a t u t o r y  m e n t a l  m i t i g a t i n g  c i r c u m s t a n c e s ,  i t  s h o u l d  



n e v e r t h e l e s s  be  c o n s i d e r e d  a s  a  n o n s t a t u t o r y  m i t i g a t i n g  

c i r c u m s t a n c e .  S e e  Johnson  v .  S t a t e ,  438 So.2d 7 7 4 ,  779 ( F l a .  

1 9 8 5 ) .  A c c o r d ,  H a r g r a v e  v .  Dugger ,  No. 84-5102,  - F. 2d - 
( 1 1 t h  C i r .  November 1 3 ,  1 9 8 7 )  ( e n  b a n c ) ,  Memorandum S l i p  Op. a t  

16-17 ( t r i a l  j u d g e ' s  f a i l u r e  t o  f i n d  n o n s t a t u t o r y  m e n t a l  

m i t i g a t i n g  c i r c u m s t a n c e  i s  s t r o n g  e v i d e n c e  t h a t  t r i a l  judge  

f a i l e d  t o  c o n s i d e r  n o n s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s ) .  

A c c o r d i n g l y ,  i f  Mr. J o h n s o n ' s  s e n t e n c i n g  j u d g e  f o u n d  t h a t  t h e  

e v i d e n c e  of h i s  m e n t a l  i l l n e s s  f a i l e d  t o  meet t h e  s t a t u t o r y  

c r i t e r i a ,  a s  he  r e a s o n a b l y  c o u l d  h a v e ,  h e  c o u l d  h a v e  b e l i e v e d  

t h a t  n o  f u r t h e r  c o n s i d e r a t i o n  c o u l d  o r  s h o u l d  be  g i v e n  t o  t h a t  

e v i d e n c e  i n  d e t e r m i n i n g  Mr. Johnson  I s  s e n t e n c e .  H i t c h c o c k  and 

L o c k e t t  f o r b i d  t h e  i m p o s i t i o n  of d e a t h  i n  j u s t  t h e s e  

c i r c u m s t a n c e s .  

In  a d d i t i o n ,  t h e  f a c t  t h a t  Mr. Johnson  had s e r v e d  i n  t h e  

armed f o r c e s  was n o t  c o n s i d e r e d  t o  be m i t i g a t i o n .  D e f e n s e  

c o u n s e l  showed t h a t  Mr. Johnson  was o n l y  1 6  y e a r s  o l d  when h e  

f i r s t  j o i n e d  t h e  m i l i t a r y  (TR. 8 1 3 )  and h e  s e r v e d  o v e r s e a s  f o r  

one  y e a r  and t h r e e  m o n t h s .  TR. 838 .  A l l  t o g e t h e r ,  Mr. Johnson  

s e r v e d  h i s  c o u n t r y  i n  t h e  m i l i t a r y  f o r  t w e l v e  y e a r s ,  f i v e  months  

and t w e n t y - e i g h t  d a y s  (TR. 8 3 9 )  and was w e l l - l i k e d  and r e g a r d e d  

by h i s  p e e r s  i n  t h e  N a t i o n a l  Guard (TR. 8 3 1 ) .  Mr. Johnson  was 

d i s c h a r g e d  f r o m  t h e  m i l i t a r y  f o r  a p h y s i c a l  d i s a b i l i t y  - a  head 

i n j u r y  - s u f f e r e d  i n  t h e  l i n e  of d u t y .  TR. 840 .  L a t e r ,  Mr. 

Johnson  was g r a n t e d  a m e d i c a l  r e t i r e m e n t  f r o m  t h e  m i l i t a r y  and 

d e c l a r e d  d i s a b l e d .  TR. 8 4 4 .  The t r i a l  j u d g e  c o n s i d e r e d  n o n e  of 

t h e s e  f a c t s  when s e n t e n c i n g  Mr. Johnson  t o  d e a t h .  T h i s  was 

e r r o r .  Pope v .  S t a t e ,  4 4 1  So.2d 1 0 7 3  ( F l a .  1 9 8 3 ) ;  Drake v .  S t a t e ,  

400 So.2d 1 2 1 7  ( F l a .  1 9 8 1 ) ;  Hooper v .  S t a t e ,  476 So.2d 1 2 5 3  ( F l a .  

1 9 8 5 ) ;  M a s t e r s o n  v .  S t a t e ,  1 2  FLW 603  ( F l a . ,  December 1 0 ,  1 9 8 7 ) .  

Viewing  t h e  p r o c e e d i n g s  i n  t h e i r  e n t i r e t y ,  i t  i s  p l a i n  t h a t  

t h e  f o c u s  was on s t a t u t o r y  m i t i g a t i n g  " c r i t e r i a . "  The j u d g e  s a i d  

s o  e x p r e s s l y  i n  s e n t e n c i n g  Mr. Johnson  t o  d i e .  B u t  H i t c h c o c k  

changed  F l o r i d a  l a w  i n  a  s i g n i f i c a n t  way. I t  " r e j e c t e d  a p r i o r  



l i n e  of c a s e s  i s s u e d  by t h i s  C o u r t ,  which  h a s  h e l d  t h a t  t h e  mere 

o p p o r t u n i t y  t o  p r e s e n t  n o n s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  was 

s u f f i c i e n t  t o  meet  L o c k e t t  r e q u i r e m e n t s . "  Downs v .  Dugger ,  514 

So.2d a t  1 0 7 1 .  R e f e r r i n g  t o  H i t c h c o c k ,  t h i s  C o u r t  f o u n d  a  

" s u b s t a n t i a l  c h a n g e  i n  t h e  l a w  h a s  o c c u r r e d  t h a t  r e q u i r e s  u s  t o  

r e c o n s i d e r  i s s u e s  f i r s t  r a i s e d  on d i r e c t  a p p e a l . "  I d .  The C o u r t  - 
must  d o  s o  i n  t h i s  c a s e  a s  we l l .  

The p r i n c i p l e  of L o c k e t t  h a s  been v i o l a t e d  b e c a u s e  

n o n s t a t u t o r y  m i t i g a t i o n  i s  e x c l u d e d  f r o m  t h e  a s s e s s m e n t ,  o r  i t s  

r e l a t i v e  i m p o r t a n c e  d i m i n i s h e d  a s  a  m a t t e r  of l a w .  R e l y i n g  on an 

u n c o n s t i t u t i o n a l  s e n t e n c i n g  d e t e r m i n a t i o n  t o  u p h o l d  t h e  s e n t e n c e  

o n l y  f u r t h e r s  t h e  c o n s t i t u t i o n a l  t a i n t .  Y e t  t h a t  i s  p r e c i s e l y  

what  o c c u r r e d  i n  t h e  d i r e c t  a p p e a l  i n  t h i s  c a s e .  

The n o n s t a t u t o r y  m i t i g a t i n g  f a c t o r s  p r e s e n t e d  i n  t h i s  c a s e  

were n o t  c o n s i d e r e d  by t h e  judge  i n  d e t e r m i n i n g  t h e  a p p r o p r i a t e  

s e n t e n c e .  T h i s  v i o l a t e s  H i t c h c o c k ,  f o r  i t s  p o i n t  i s  t h a t  n o  s u c h  

f a c t o r s  may be  p r e c l u d e d  f r o m  c o n s i d e r a t i o n  a s  i n d e p e n d e n t  

m i t i g a t i n g  f a c t o r s  w i t h  i n d e p e n d e n t  m i t i g a t i n g  w e i g h t .  

The u n c o n s t i t u t i o n a l  p r e c l u s i o n  of t h e  j u d g e ' s  c o n s i d e r a t i o n  

of s u c h  f a c t o r s  r e a c h e s  t o  t h e  h e a r t  of t h e  f a i r n e s s  and a c c u r a c y  

of s e n t e n c i n g  d e t e r m i n a t i o n .  The p r o p e r  s e n t e n c e  s h o u l d  b e  

d e t e r m i n e d  by a  j u d g e  upon f u l l  c o n s i d e r a t i o n  of a l l  r e l e v a n t  

m i t i g a t i n g  f a c t o r s  " r a t h e r  t h a n  by t h i s  C o u r t  on t h e  f a c e  of a  

c o l d  r e c o r d . "  Harvard  v .  S t a t e ,  486 So.2d 539.  S e e ,  e . g . ,  

R a n d o l p h  v .  S t a t e ,  463  So.2d a t  1 9 3  ( " T h i s  C o u r t ' s  r o l e  i n  

r e v i e w i n g  d e a t h  c a s e s  i s  t h a t  of s e n t e n c e  r e v i e w ,  n o t  s e n t e n c e  

i m p o s i t i o n " ) .  

The s e n t e n c i n g  p r o c e e d i n g s  i n  Mr. Johnson  I s  c a s e  a r e  s i m i l a r  

t o  t h o s e  f a c e d  i n  H i t c h c o c k  w h e r e  I t t h e  s e n t e n c i n g  judge  r e f u s e d  

t o  c o n s i d e r  e v i d e n c e  of n o n s t a t u t o r y  m i t i g a t i n g  c i r c ~ m s t a n c e s . ' ~  

1 0 7  S . C t .  a t  1 8 2 4 .  R e s e n t e n c i n g  b e f o r e  a  new j u r y  i s  t h e  

c o n s t i t u t i o n a l  m a n d a t e ,  f o r  t h e  s e n t e n c i n g  i s  f a t a l l y  f l a w e d .  A s  

shown by i t s  r e c e n t  d e c i s i o n s ,  t h i s  C o u r t  h a s  g i v e n  f u l l  e f f e c t  

t o  H i t c h c o c k ,  and i t  must  d o  s o  a g a i n  h e r e .  



CONCLUSION 

For t h e  f o r e g o i n g  r e a s o n s ,  t h e  s e n t e n c e  of d e a t h  imposed 

upon L a r r y  Joe  Johnson m u s t  be v a c a t e d  and t h e  w r i t  m u s t  i s s u e .  
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