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WALTERS, JUSTICE

James H. Hairston gppedl s from a desth sentence imposed for the murders of William and Dama
Fuhriman at their home on Marsh Vadley Road near Downey, Idaho. He aso gpped's from the denid of
his application for post-conviction relief. For the reasons stated below, we affirm the judgment of
conviction and impaosition of the deeth sentence. We dso affirm the denid of Hairston's application for
post-conviction relief.

BACKGROUND AND PRIOR PROCEEDINGS

On January 6, 1996, Hairston and a companion, Richard Klipfd, were driving from Grand
Junction, Colorado, to Spokane, Washington. They stopped at the Fuhrimans ranch because they had
run out of money and could not continue their journey. The Fuhrimans invited Hairston and Klipfe into
their home and offered to help them find jobs. While Mr. Fuhriman was gitting at a kitchen table looking
at a phone book, Hairston shot him in the head and then shot Mrs. Fuhriman. Hairston and Klipfel took
$30 in cash, credit cards, and some persona property from the Fuhrimans home and continued their
journey. Hairston and Klipfel pawned some of the Fuhrimans property. They purchased severd items
with the credit cards including toy remote control cars, tires, food, gas, and lodging. They aso attempted
to purchase a Harley Davidson motorcycle and $2500 worth of snowboarding equipment, but the credit
card wasrgected. Hairston and Klipfel were apprehended together near Clarkston, Washington, three
days after the murders.

A jury found Hairston guilty of two counts of firs-degree murder and one count of robbery. The
digtrict court imposed a death sentence for each of the two murders and life in prison for the robbery.
Hairston gppeded. He dso filed an application for post-conviction relief, which was denied. Hairston's
direct gpped and hisapped from thedenid of post-conviction relief have been consolidated for our review.

ISSUES ON DIRECT APPEAL

1. Did thetrid court commit prgudicia error by alowing evidence of Hairston's participation in an
uncharged shooting in Colorado two days before the Fuhriman murders?



2. Did the trial court alow the state to go beyond the scope of direct examination when cross-
examining Hairson?

3. Did thetrid court err by alowing thejury to hear abelatedly disclosed taped conversation between
Hairston and a defense witness who visted him injall during the trid?

Did thetrid court abuse its discretion by refusing to continue the trid?
Did thetrid court deny Hairston afair and impartid jury by refusng to excuse jurors for cause?
Does the accumulation of prosecutoria misconduct require anew trial ?

Should this Court vacate the death sentence imposed, pursuant to |daho Code §19-28277?
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Are two of the aggravating circumstances found by the trial court impermissible, requiring a
resentencing?

ANALYSIS

1. Thetrial court did not err by allowing evidence of Hair on'sparticipation in an unchar ged
shooting in Colorado two days befor e the Fuhriman murders.

On rebuttal, the trid court allowed state witnessesto testify that Hairston shot aconvenience store
clerk in Grand Junction, Colorado, two days before the Fuhriman murders. The witnesses—including the
victim—testified that Hairston and a juvenile entered the store while Klipfd waited outside in the car.
Hairston shot the clerk in the head and then took money from the cash register. Hairston has never been
charged with this shooting, and he arguesthat the evidenceisimpermissible character evidencethat should
have been excluded under 1daho Rule of Evidence 404(b).

Under Rule 404(b), evidence of uncharged misconduct is generdly inadmissble when offered as
evidence of the defendant'sbad character. |RE 404(b); Satev. Moore, 120 Idaho 743, 745, 819 P.2d
1143, 1145 (1991). However, such evidence may be admissible when introduced "for other purposes.”
IRE 404(b). Rule 404(b) lists severd permissble purposes such as proof of motive, intent, plan,
knowledge, and identity, but thisisnot anexclusvelis. Statev. Arledge, 119 Idaho 584, 588, 808 P.2d
1329, 1333 (Ct. App. 1991). Evidence offered for the purpose of impeachment may be admissible,
dthough not lisgted in404(b). 1d. To beadmissible, the evidence must berelevant to show something other
thanthe defendant's character and propensity to commit the crime charged; it must be relevant to amateria
and disputed issue. Moore at 745, 819 P.2d at 1145. Evenif rdevant and introduced for a permissble
purpose, evidence of uncharged misconduct is subject to exclusion under IRE 403 if its probative vaueis



subgtantialy outweighed by the danger of unfair prgudice. 1d; IRE 403.

Theinitid question of relevancy to amatter other than the defendant's character isaquestion of law
over which this Court exercisesfreereview. Sate v. Raudebaugh, 124 Idaho 758, 766, 864 P.2d 596,
604 (1993). Baancing of probetive value againgt prejudice and the ultimate decision to admit or exclude
the evidence iswithin thetrid court's sound discretion. State v. Porter, 130 Idaho 772, 784, 948 P.2d
127, 139 (1997).

Thetrid court ruled three different times prior to tria on the admissibility of the Colorado evidence.
On June 10, 1996, following a hearing, the court oraly granted Hairston'smotion in limine and held that
the Colorado evidence wasinadmissible. At that time, the court expressed its uncertainty as to why the
date believed the evidence was relevant. After asubmission of briefs, thetrial court reversed itsdlf. The
court found that the Colorado evidence was necessary for the state to connect Hairston with the gun thet
was used in both the Col orado shooting and the Fuhriman murders, and thusto establish Hairston'sidentity
as the one who shot the Fuhrimans. Based upon this necessity, the court found that the probative va ue of
the evidence outweighed the danger of prejudice on the issue of identity. The court, however, found that
the evidence could not be used to show motive because there was other evidence establishing robbery as
the motive and its probative value for that purpose was consequently outweighed by potentia prejudice.
The court also found that neither intent nor a common plan were a issue in the charges againgt Hairston.
OnAugugt 8, 1996, following amotion for reconsideration, the court reversed itsdf again and held that the
Colorado evidence could not bementioned at tria. Thisfind pretria ruling was based upon other evidence
pointed to by Hairston that could be used to connect him with the gun. Based upon this other evidence,
the court found that the Colorado evidence was no longer necessary tolink Hairston to thegun. The court
found once again that the potentia prejudice from such dramatic evidence outweighed its probative vaue.

After the concluson of the defense's case-in-chief, the trid court again considered the Colorado
evidence. Thecourt decided that Hairston'stestimony ét trial made the Col orado evidence more probative
than prgudicial and reversed its earlier ruling. Thetrid court held that the Colorado evidence could be
used on rebutta for impeachment, and to show identification, intent, and motive. Thetria court stated:

| think in this case it would go to moative, intent, and identity.



And, aso, conflicting satements—well, I'll back up alittle bit. And thisCourt, as
the trid court, is usng the two-tiered analysis and the Court believes the evidence is
relevant to a materia and disputed issue concerning the crime charged wherein the
evidence the State desires to introduce would tend to establish motive, intent, and
identification of the accused as a person who may have committed this crime.

This Court, asatrid court, isusng my sound discretion. | believe the probative vaue of
the evidenceisnow tipped. | believethe probative value of the evidenceisnot outweighed
by the unfair preudice to the defendant.

The defendant denied shooting the gun before January 6th. He said hedidn't own the gun.
He said that he was shocked when he saw the Fuhrimans shot because he's never seen
anyone shot before, and he said he's never seen anyone shot before morethan once. He
as0 sad that he's never pointed agun a anyone before. And, dso, there's a question of
the ownership and/or possession of the gunwhenit wasleft inthe car in Clarkston. There
was a big issue made of that.

So, the Court isgoing to dlow you to introduce this evidence based on that, impeachment
and prior bad acts are the reasons the Court stated.

It appears that Hairston himsdlf opened the door for the admission of the Colorado evidence.
Hairston admitted that he was a the Fuhrimans house on January 6 when they were shot. He tedtified,
however, that Klipfel was the one who shot them. The defense in this case was premised upon Hairston
as the follower, who was shocked when Klipfel shot the Fuhrimans and only remained with Klipfd after
the murders because he was scared. Once Hairston testified that he had not fired the gun prior to January
6th, that he had never seen anyone shot before, and that he had never pointed a gun at anyone, the
Colorado evidence became relevant to impeach his credibility. Asthe Court of Appeds stated in State
v. Arledge, 119 Idaho 584, 588, 808 P.2d 1329, 1333 (Ct. App. 1991), "whenever evidence is
introduced for purposes of impeachment, it necessarily involves a witness credibility, and credibility is
adwaysrelevant.”

Having stisfied thefirst requirement for theintroduction of evidence under Rule 404(b)—redevance
to an issue other than bad character—the sole remaining question is whether the probative vaue of the
evidence is subgtantidly outweighed by unfair prudice. Sincethisis an issue within the discretion of the

trid court, we review the ditrict court's decison under a three-part test: (1) whether the tria court



correctly perceived the issue as one of discretion; (2) whether the trid court acted within the boundaries
of its discretion and consistently with the legd standards applicable to the specific choices available to it;
and (3) whether the tria court reached its decision by an exercise of reason. Sun Valley Shopping Ctr.
v. ldaho Power, 119 Idaho 87, 94, 803 P.2d 993, 1000 (1991). Asthe quoted language above clearly
indicates, the district court recognized the discretionary nature of itsinquiry, aswell asthe gpplicablelegd
standard.

We dso find that the court made a reasoned decision within the boundaries of its discretion. In
Statev. Rodgers, 119 Idaho 1066, 1071, 812 P.2d 1227, 1232 (Ct. App. 1990), the Court of Appeals
Stated:

Early in atrid, ajudge may be cautious in assessing the relevancy and need of "other
crimes' evidence. Asthetrid unfolds, certain evidence may become relevant for more
than one purpose—here, for motive and impeachment. Such enhanced relevancy may tip
the scales toward admissibility of the evidence and cause the probative value of the
evidence to outweigh any unfair prejudice. That, wethink, iswhat happened in this case.

That iswhat we believe happened in this case aswell. The trial judge considered the Colorado evidence
three separate times before the trid, and again during the trid; he made reasoned and thoughtful decisons
eachtime based upon knowledge of the evidence asit became available. The Colorado evidence certainly
presented arisk of unfair prgudice, but given Hairston's testimony and the defense adopted &t trid, the
digtrict court did not abuse its discretion by admitting this evidence.

2. Thetrial court did not abuseitsdiscretion by allowing the prosecution to cross-examine
Hairston about hisfamiliarity with the murder weapon.

Hairston arguesthat the court improperly alowed the prosecution to go beyond the scope of direct
examination when cross-examining Hairston. He argues that the prosecution was alowed to "bootstrap
itsdf" into opening up the Col orado evidence by questioning Hairston about the gun even though he did not
testify about the gun on direct examination. We disagree.

"Cross-examination should be limited to the subject matter of the direct examination and matters
affecting the credibility of thewitness," but control of the scope of cross-examinationisleft to thediscretion
of thetrid court. IRE 611(b); State v. Jesser, 95 Idaho 43, 49, 501 P.2d 727, 734 (1972). Thetria
court'sdiscretion to alow cross-examination of crimind defendants about matters outside the subject matter



of direct examination is limited by the privilege againg sdf-incrimination. Brown v. U.S,, 356 U.S. 148
(1958). However, the privilege agangt sdf-incrimination is waived for dl "matters raised" by the
defendant's testimony during direct examination. Jesser, at 49, 501 P.2d at 734 (citing Brown).

Inits pretrid order excluding the Colorado evidence, the digtrict court specifically sated thet “the
Court'sruling is of course contingent upon Hairston not placing at issue his possession of the gun prior to
the shooting of the Fuhrimans. For example, if Hairston daims, & trid, that he found the gun after the
Fuhrimans desth, then the State, on rebuttal, would be entitled to present this evidenceto rebut Hairston's
cdams" Consequently, Hairston attempted to avoid mentioning his relationship with the gun prior to the
Fuhrimanmurders during direct examination. Despite hiseffort to avoid placing the Colorado evidence at
issue, however, Hairston did testify on direct about the possession of the gun and tangentialy itsownership.
Hairstontestified that Klipfel had the gun on January 6, when he said Klipfe shot the Fuhrimans. Thisaso
impliesthat Klipfel had possesson of the gun at some time before he shot them. Hairston testified that he
shot the gun a dreet Sgns after the Fuhriman murders. Hairston dso testified, somewhat indirectly, that
Klipfd owned the gun. When cross-examining Klipfel, Hairston's attorney emphasized Klipfd'stestimony
that when they entered the hotel in Clarkston, Hairston removed dl of hispossessionsfromthe car, but that
Klipfel left his possessonsin the car. Hairston's attorney then emphasized that the gun was found in the
car shortly theresfter. Continuing thistheme, Hairston testified that he had removed from the car dll of his
property except a backpack and four blankets.

Based upon this testimony, we hold that the district court did not abuse its discretion by alowing
the prosecution to cross-examine Hairston about his familiarity with the gun. Hairston knew before he
testified that he risked opening the door for the Colorado evidence. He could not have reasonably
expected to tegtify as he did without the prosecution inquiring into his own familiarity with the murder
weapon. That he may have opened himself up to impeachment with the Colorado evidence, does not
change the propriety of the cross-examination.

3. The trial court did not err by allowing the jury to hear a belatedly disclosed taped
conver sation between Hair ston and a defense witnesswho visited him in jail during thetrial.

On August 25, 1996, five days after the beginning of Hairston's tria, Bannock County jailers
recorded a conversation between Hairston and avisitor, JamesMartin. Prosecutors became aware of the



taped conversation on August 28, two days before Martin testified for the defense at Hairston'strid. Yet,
the prosecutors waited until after cross-examining Martin to disclose the existence of the tape. Severd
days later, on September 4, the prosecution played the tape for the jury to impeach Martin's credibility.
Because the tape contains statements made by Hairston as well as Martin, and was not disclosed despite
a continuing discovery request for al statements made by Hairston, Hairston argues that the tape should
have been excluded. Hairston aso argues that the tape was unfairly prgudicid and should have been
excluded under IRE 403.

a. LateDisclosure

On March 15, 1996, Hairston filed a Rule 16 request for dl statements made by Hairston and
known to the prosecutors. Idaho Crimind Rule 16 provides:

Statement of defendant. Upon written request of adefendant the prosecuting attorney shall
permit the defendant to inspect and copy or photograph: any relevant written or recorded
statements made by the defendant, or copies thereof, within the possession, custody or
control of the state, the existence of which is known or is available to the prosecuting
attorney by the exercise of due diligence. . . .

ICR 16(b). The prosecutor's duty to disclose statements covered by such a written request continues
throughout the trid, and includes statements made after the origind request is made. 1CR 16(1).

The prosecution did not disclose the existence of the Martin tape for two days after learning of its
exigence, and then only after the cross-examination of Martin was completed. However, delayed
disclosure of evidenceisnot necessarily reversble error. Statev. Pizzuto 119 Idaho 742, 751, 810 P.2d
680, 689 (1991). The question is whether the delay so prejudiced the defendant's preparation or
presentation of his defense that he was prevented from recelving afair tria. 1d.

The dtate argues that it did not intend to use the tape until after Martin testified. We do not agree
that the state's dutty to disclose evidence under ICR 16 is dependent upon whether the state intendsto use
the evidence, however, inthiscasewe cannot say that Hairston's preparation or presentation of hisdefense
was prejudiced because of the delay in disclosing the taped conversation. If Hairston's voice were not on
the tape, the prosecution would have had no duty to disclose the tape to the defense, and the tape was not
admitted as a statement made by Hairston. The tape was never admitted to impeach Hairston, nor as
Subgtantive evidence againg him. The tape did not contain any new information that might have helped



Hairston prepare hisdefense. Hairston was aware of everything on the tape because he was present during
the conversation with Martin, and he knew that it might have been recorded. Essentidly, Hairston is
arguing thet his preparation was prejudiced because Martin might have been better prepared to testify.
However, thefact that Martin may have been better prepared and tetified differently had he known of the
existence of the tape, does not make Hairston'strid unfair.

b. Unfair prgudice

Hairstona so arguesthat the tape should not have been admitted because any probative value was
outweighed by the potentia for unfair prgudice. Trid judges have broad discretion in balancing the
probative vaue of evidence againg potentid pregjudice, and the decison to admit evidence will not be
disturbed absent a clear showing of abuse. Davidson v. Beco Corp., 114 Idaho 107, 753 P.2d 1253
(1987). We hald that the district court did not abuse its discretion in this case by alowing portions of the
tape to be played for the jury.

Martin was caled as a defense witness primarily to impeach the testimony of John Mullenix.
Mullenix hed testified that Hairston admitted killing the Fuhrimans during a conversation that took place
while both Hairston and Mullenix were being arraigned for their repective crimes. Martin testified for the
defense that he was arraigned the same day as both Hairston and Mullenix, that he observed both Hairston
and Mullenix, and that Hairston and Mullenix were never close enough to one another to have had a
conversation as Mullenix testified.

On cross-examination, Martin testified that he had not spoken with Hairston sincethe trid started,
that he was not familiar with the name Richard Klipfd, and that he hadn't spoken with Hairston about what
was going on at trid. The tape was recorded during a conversation that occurred five days after the trid
began and appearsto contradict these and other statements made by Martin during histestimony. Thetape
dso indicates that during his testimony Martin may have downplayed his friendship with Hairston.

Hairston contends that the tape is prejudicia because he can be heard on the tape making
comments about afemae visiting another prisoner. Hairston made severad comments such as"How's her
asslook?' and "Hot damn, she'shot." Hairston aso describes the clothesthat he has been wearing at trid,
and dtates that they make him look like"ahomicida maniac." Severa other comments made by Hairston



were redacted from the tape before it was played for the jury, but the foregoing statements were not
removed.

Thetrid court considered both the probetive vaue of the evidence and its potentia for prejudice
and concluded that the probative value of the evidence for impeaching Martin outweighed any potentia for
prgudice. The court aso redacted parts of the tape pursuant to a stipulation between counsdl. Although
Hairston chdlenged the admissbility of the entire tape on the basis of potentid prgjudice, there is no
indicationin the record that Hairston ever asked the court to redact any portions of the tape beyond those
that were taken out by stipulation. Thetria court instructed the jury that the tape could only be used for
the purpose of impeaching Martin. Under these circumstances we hold that the trid court did not abuse
its discretion by admitting the tape for the sole purpose of impeaching Martin's testimony.*

4, The digrict court did not abuseitsdiscretion by denying Hair ston’smotion to continuethe
trial.

On August 1, 1996, Hairston made amotion for a continuance in order to complete his scientific
testing of the physica evidence. Although the evidence had been available to Hairston for some time,
Hairston was awaiting the results of the state's tests to begin hisown. The trid court had extended the
deadline for the state to complete its testing by about thirty days on the, gpparently erroneous, bdlief that
Hairston had no objection to the extenson. Hairston argues that he was entitled to a smilar thirty-day
continuance in order to complete his own testing before the trid.

Thetrid court oraly denied Hairston's motion. The court stated:

| guessit's maybe atactica decison not to have something andyzed until after the State
takes a crack a it to see what the result is. But there's gill nothing to prevent the
defendant from having this andyzed even while the State is doing their paperwork after
they've andyzed it.

The digtrict court then noted that part of the evidence had been available to the defense for sometime, but

was dill in the sheriff's office waiting for someoneto pick it up. The court continued:

1 While we do not believe that the tape was improperly admitted, we are troubled by the use of the
tape once it was admitted. During closing, the prosecutor speculated about why Hairston never denied
shooting the Fuhrimans during Martin's visit. Thiswas clearly an improper use of the evidence, but does
not affect the propriety of itsadmission. The prosecutor’ scomments are discussed heresfter under thetopic
of prosecutorid misconduct.

10



I'm going to deny the motion to continue at thistime. And | certainly want your
client to have the opportunity for afar trid and | want you to cal up the Utah people and
seeif they can put thistesting you want done on afast track and get you the results before
thetrid. If they won't doit, | want you to contact the court. The court doesn't want to get
involved inthis, Mr. Schulthies, but it gppearsto methat the lab would have plenty of time
to do this and get you the results before the trid if they would just be willing to do it.

At this time I'mgoing to deny your motion to continue and thetria will commence
as scheduled onthe 20th of August. Then I'm going to look at this again next week, next
Monday, and you can advise the court how your lab work isgoing. Okay?

The transcript reflects further hearings on August 12, the next Monday, but there is no record that the
motion to continue was discussed. Thereis no indication in the record that Hairston pursued the motion
any further.

The decision to grant a continuance iswithin the discretion of thetria court. State v. Hopple, 83
Idaho 55, 357 P.2d 656 (1980). We hold that the court did not abuse its discretion with the “wait and
see’ gpproach taken on August 5.

5. Hairston was not denied a fair and impartial jury because the court refused to excuse
threejurorsfor cause.

Hairston challengesthe court'srefusd to dismiss prospective jurors Reynolds, Bird, and Ruffridge
for cause. Of the three, only Reynolds ultimately sat on the jury. However, Hairston argues that he was
forced to use dl of his preemptory chalenges—some on potentia jurors who should have been excused
for cause—and that at least one biased venire person sill remained. We conclude that the court did not
abuse its discretion by refusing to dismiss Reynolds and Bird. We dso note that Ruffridge was dismissed
by the court for cause.

The decison to excuse potentid jurorsiswithin the discretion of thetria court. Statev. Hedger,
115 Idaho 598, 600, 768 P.2d 1331, 1333 (1989). Thetrial court does not need to find jurorsthat are
entirdy ignorant of the facts and issuesinvolved in the case. Murphy v. Florida, 421 U.S. 794 (1975).

To hold that the mere existence of any preconceived notion asto the guilt or innocence of
an accused, without more, is sufficient to rebut the presumption of a prospective juror’'s
impartidity would beto establish animpossble sandard. Itissufficient if thejuror canlay
asde hisimpresson or opinion and render a verdict based on the evidence presented in

11



court.

Id. at 799 (quoting Irvinv. Dowd, 366 U.S. 717, 723 (1961)). Although not dwaysdispositive, the court
isentitled to rely on assurancesfrom venire persons concerning partidity or bias. See, Sate v. Jones, 125
Idaho 477, 484, 873 P.2d 122, 129 (1994).

While Reynolds acknowledged hearing televison news reports about the case and hearing the
sheiff discuss the case once a a neighborhood watch meeting, she made it clear through extensve
questioning that shewould render averdict based ontheevidenceat trid. Hairston’ s primary concern, that
Reynolds possessed some vague knowledge of the Colorado evidence prior to trid, is undermined since
the court ultimately alowed the actua evidence to be presented. Mr. Bird expressed some resentment
toward attorneysin genera and the crimind justice process asawhole, but he remained committed to the
requirement that he judge the case on the basis of the evidence presented in court and the law asinstructed
by the court if he were selected asajuror.

Thetrid court did not abuse its discretion by refusing to dismiss these persons for cause.

6. Prosecutorial misconduct

Hairgton raises severd different instances of possible prosecutoria misconduct and arguesthat he
is entitled to anew trial. According to Hairston, the prosecution obtained an extension of the discovery
disclosure deadline without notifying the defense and without a hearing; hid the Martin tape for two days,
represented that it was only to be used for impeachment, then argued during closing summation that
Hairston never denied the murders on the tape; and referred to Hairston as a “murdering dog” during
closing argument.

A conviction will be set asde for prosecutoria misconduct only when the conduct is sufficiently
egregious as to result in fundamenta error. State v. Porter, 130 Idaho 772, 785, 948 P.2d 127, 140
(1997). Prosecutoria misconduct during closing argument will be deemed fundamenta error only if the
commentswere SO egregious or inflammatory that any consequent preudice could not have been remedied
by aruling fromthetrid court informing thejury that the comments should be disregarded. Statev. Smith,
117 Idaho 891, 898, 792 P.2d 916, 923 (1990). Although we agree that the prosecution made improper
arguments during its summetion, we do not believe that the misconduct rose to the level of afundamenta
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error requiring aretrid.

The prosecution obtained athirty-day extension of the deadlinefor completion of scientific testing.
The extenson was granted without a hearing and Hairston contends that he was never naotified of the
prosecution’s request. The prosecution contends that the parties had agreed that the deadline would be
extended if necessary. On the record before us, we can find no evidence that the prosecution obtained the
extension by intentiondly deceiving Hairston. The procedure was unusud, but we do not find sufficient
evidence in the record to support acharge of prosecutorial misconduct.

The Martin tape was admitted solely for the purpose of impeaching Martin's testimony, and it
would have been inadmissible if introduced for any other purpose. Despite the state€’ s own argumentsin
support of admitting the tape, and the triad court’s explicit order that the tape was admitted for the sole
purpose of impeaching Martin, the prosecutor did not mention the tape during closing argument to discredit
Martin. Rather, the prosecutor stated:

The Martin tgpe that you listened to, the recording that the jail made on August
25th between James Martin and the defendant, James Hairston, ismoretelling maybethan
alot of other evidencein this case, becauseinthat conversation what Mr. Hairston does
not say ismore crucid than what he does say.

He cdls Mr. Weber asnitch, some other names. HecdlsMr. Klipfel asnitch and
some other names. Not once does hetell Martin, [“]1 don’t understand what’ s happening
here. Klipfel shot those people and I'm standing trid for their murder. These guys are
setting me up. I'm being framed. | did nothing wrong except be at the scene and now
they’ re going to court and they’ re testifying that | did thingsthat | didn’'t do.[”]

He didn't say that. All he talked about was Weber the snitch, and Klipfd the
snitch, and how something was probably going to happen to them for the testimony that

they're providing againgt him.

The prosecutor also referred to Hairston asa“ murdering dog.” Hairston’ sattorney did not object to either
of these statements.

The prosecutor’ s statementsin this case, particularly with regard to the Martin tape, were clearly
improper, and are condemned. Aswas noted in the concurring opinionin Luce v. State, 642 So.2d 4
(Fla. Ct. App. 1994), “[t]rid attorneys must avoid improper argument if the system is to work properly.
If attorneys do not recognize improper argument, they should not be in a courtroom. If trid atorneys
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recognize improper argument and persst in its use, they should not be members of The . . . Bar.”
Neverthel ess, given the overwheming evidence againgt Hairston in this case, we are not convinced that the
verdict was affected by the prosecutor’ s improper conduct, and we do not find that the misconduct rose
to the level of fundamenta error.

7. Idaho Code § 19-2827 does not require alteration of Hairston’s sentence.

Because Hairston received a sentence of degth, this Court is required by statute to independently

review Hairston's sentence to determine:

Q) Whether the sentence of death was imposed under the influence of passion, prgudice, or
any other arbitrary factor, and

2 Whether the evidence supportsthejudge sfinding of atatutory aggravating circumstance
from among those enumerated in section 19-2515, Idaho Code, and

3 Whether the sentence of death is excessive.
I.C. 8§19-2827(c). Inaddition to the requirement of independent review, this Court will addressHairston's
arguments chalenging the sentence of death imposed by the trid court.

Hairstonarguesthat the death sentence was aresult of thejudge'spassion or prgudice. 1.C. 8§ 19-
2827(c). According to Hairston the prgjudiceis shown by thejudge’ srulings and comes from two sources.
(2) Hairston isfrom Colorado, and the victimsin Idaho werelocal people; and (2) the same judge accepted
Klipfel's Rule 11 plea and therefore had pressure to accept Klipfe's account of the murders and to hold
Hairston respongible for the murders. We find no support for either of these contentions.

Judicid rulings, standing done, do not conditute avalid basisfor aclam of biasor partidity. See,
United Satesv. Grinell Corp., 384 U.S. 563 (1966); Liteky v. U.S,, 510 U.S. 540, 555-56 (1994).
Hairston points to the court’ srulingswhich form the groundsfor hisapped assupport for hisclaim of bias.
This Court has dready upheld the trial court’s exercise of discretion with regard to those motions
chadlenged, and wefind no basisfor concluding thet thetrid court’ sdecisonswere made asaresult of bias
or prejudice.

Next, Hairston urgesthis Court to strike down Idaho's death penalty structure because it does not
provide ameaningful guide for imposing the death pendty. Godfrey v. Georgia, 446 U.S. 420 (1980).
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Inparticular, Hairston argues that the aggravating circumstances contained in1.C. 8 19-2515 apply equaly
to dl first degree murder defendants and do not, therefore, provide ameaningful way to distinguish between
those who deserve capital punishment and those who do not. Hairston does not chalenge any particular
aggravating factor, instead he contends that in all first degree murder tridsin Idaho thejudgefindsat least
one aggravating factor. Thus, he argues, Idaho’ s statute must not provide meaningful direction for judges.

While we doubt Hairston' s underlying assumption, wefind no legd basisfor thereview of dl Idaho
firg degree murder casesthat he suggests. Each aggravating circumstance must provide aprincipled basis
for distinguishing between those who deserve the death pendty and those who do not. Aravev. Creech,
507 U.S. 463 (1993). However, the Eighth and Fourteenth Amendments do not call for the dimination
of dl discretionin ajudge's capital sentencing decisions. The court's discretion must be directed by “‘ clear
and objective sandards” to minimize therisk of wholly arbitrary and capricious action. Lewisv. Jeffers,
497 U.S. 764 (1990). See, eg., Creech v. Arave, 507 U.S. 463, 473-74 (1993). Hairston has not
chdlenged a particular aggravating circumstance, and we do not find Idaho’s degth pendty scheme asa
whole to be arbitrary and capricious.

Hairston argues that the death sentence imposed in this case is not proportionate and just. There
isno legd basisfor such aproportiondity review. 1.C. 8 19-2827(c)(3) no longer requires a review of
whether the death pendty in a case was "disproportionate to the penalty imposed in smilar cases,
conddering both the crime and the defendant.” The statute was amended (1994 Idaho Sess. Laws,
ch.127), and the amendment jettisonsthe requirement of proportiondity review. See, Satev. Fields, 127
|daho 904, 918, 908 P.2d 1211, 1225 (1995).

We find no merit in Hairston's arguments. Nor do we find any other bass after our own
independent review under § 19-2827(c) for vacating Hairston’ s sentences.

8. There isnoneed toresentence Hair ston even if thiscourt weretofind thetwo challenged
aggravating factorsimpermissible.

Hairgton chdlenges two of the aggravating factors found by the trid court and asks this Court to
remand to the tria court for resentencing. However, because Hairston has not chalenged two other
aggravating factors found by the trid court we find it unnecessary to address the challenges he makes.

The trid court found that four aggravating factors had been proven beyond a reasonable doubt
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under the following Statutory references.

1 Idaho Code Section 19-2525(h)(2) -- at the time the murder was committed the
defendant Hairston aso committed another murder.

2. Idaho Code Section 19-2515(h)(6) -- by the murder, or circumstances
surrounding its commission the defendant exhibited utter disregard for human life.

3. Idaho code Section 19-2515(h)(7) -- the murder was committed in the
perpetration of or attempt to perpetrate robbery and burglary and the defendant
killed, intended the killing, or acted with reckless indifference to human life.

4, |daho Code Section 19-2515(h)(8) -- the defendant by prior conduct or conduct
in the commission of the murder at hand exhibited a propensity to commit murder
which will probably condtitute a continuing threet to society.

Hairgton has only chdlenged two of these four factors: number three, and number four. Relying upon
Beam v. Paskett, 3 F.3d 1301 (9th Cir. 1993) and Clemons v. Mississippi, 494 U.S. 738 (1990),
Hairston argues that if two of the factors are found impermissible the case should be remanded for
resentencing.

Neither Beam nor Clemons supports aremand in this case even if this Court were to find one or
both of the aggravating factors chalenged by Hairstonto beinvalid. In Beam, the federa court noted that
Idaho courts weigh the aggravating circumstances againgt the mitigating ones. The court continued

[w]hen the death penalty has been imposed as a result of such a weighing process, the
subsequent dimination asinvaid of one of the aggravating factors dters the balance and,
as a reault, renders the state court's prior determination that deeth is the appropriate
pendty unrelidble. See Clemons v. Mississippi, 494 U.S. 738, 751, 110 S.Ct. 1441,
1449, 108 L.Ed.2d 725 (1990). Thusour determination that an aggravating factor relied
on by theldaho court was uncongtitutional as applied would ordinarily require usto vaceate
the death sentence.

In this case, however, the triad court adso found that, as a result of Beam's poor chances
for rehailitation, "any one of the aggravating circumstances found by this Court to exist
outweighs the mitigating circumstances.”

Beamat 1311 (citationsomitted). Becausethe court found that each of the aggravating circumstanceswas
subject to the same congtitutiona objection, the court never actualy reached the issue presented by
Hairston's case.

Inthis case, thetrid court did not engage in aweighing process as contemplated by the rule from
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Beam and Clemons. Indeed, such an aggregate weighing process is not dlowed under 1daho's death
pendty statute. 1.C. 8 2515(c); Statev. Charboneau, 116 Idaho 129, 153, 774 P.2d 299, 323 (1989).
In ldaho, the trial court must weigh each of the aggravating circumstances separately againg dl of the
mitigeting circumstances. 1d. Thetria court in this case stated [ p]ursuant to Idaho Law, this Court must
now weigh dl mitigating circumstances againgt each aggravating circumstance so found . . . ." [Emphesis
inorigina.] Thedigtrict court then found that the mitigating circumstances did not outweigh any of the found
aggravating circumstances. When such an analysis is followed, the invalidation of one or more of the
aggravating circumstances has no effect on the validity of the sentence imposed; the court has dready
determined that any one of the aggravating circumstances standing aone outweighs dl the mitigating
circumstances, thus judtifying the death sentence.

Hairston has not chalenged the aggravating circumstance upon which the didtrict court particularly
focused. The court stated

In performing this most awesome judicid responghility, this Court focuses on that
aggravating circumstance which | consder the most aggravated, specifically, |daho Code
Section 19-2515(h)(2), that the Defendant committed two willful, ddiberate, and
premeditated first degree murders. . . . This Court has carefully, compassionately, and
meticuloudy conddered and weighed dl mitigating circumstances agangt this one
aggravated circumstance and concludes the most harsh penalty dlowed by lav must and
ghdl beimposed in thismatter. All of the mitigating circumstances listed above weigh as
pebbles in comparison to a boulder with respect to the cold-blooded, calculated,
premeditated murders of Duke and Dahlma [sic] Fuhriman.

Because Hairston has not chalenged two of the four aggravating circumstances, ether of whichthedigtrict
court found sufficient to impose the death pendty, there is no reason to andyze his chalengesto the other
two factors.
POST-CONVICTION ISSUES
The following issues are raised with respect to the district court’s order denying Hairston's
gpplication under 1.C. 8 19-2719 for pogt-conviction relief from his desth sentence.

0. Was Hairston prejudiced because the counsdl gppointed to represent him during the proceedings
to extradite him from Washington aso represented Klipfe?

10. Whether Hairgon'strid counsd was ineffective.
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11.  Whether thetria court’singtruction on reasonable doubt was improper.
12. Whether the use of aRule 11 jury ingruction was prejudicid.

13.  Whether thetrid court erred infailing to appoint co-counsd in Hairston' s post-conviction
proceeding.

14.  Whether the tria court improperly considered condtitutionally protected factors when
sentencing Hairston.

15. Whether the trid court abused its discretion by denying Hairston’s request for a defense
mitigation expert.

16.  Whether Hairston was denied his right to confrontation because the trid court did not
recuse itsdlf after dso accepting Klipfd's plea

17.  Whether the trid court failed to consder dternatives to the deeth pendty and failed to
adequately consder dl mitigation evidence.

18.  Whether Idaho’s method of county-financed prosecutions resulted in an arbitrary and
capricious gpplication of the death pendty.

STANDARD OF REVIEW

An gpplication for pogt-conviction relief initiates a proceeding which is civil in nature. State v.
Bearshield, 104 1daho 676, 678, 662 P.2d 548, 550 (1993). To prevail in apost-conviction proceeding,
the gpplicant must prove by a preponderance of the evidence the alegations upon which the request for
post-conviction relief isbased. Follinus v. State, 127 1daho 897, 908 P.2d 590 (Ct. App. 1995). All
rules and statutes applicable in civil casesare availableto the partiesin a post-conviction proceeding. 1.C.
§ 19-4907(a).

Our review of thedidtrict court’ sdecison to grant or deny the gpplicationislimited. Theevidence
must be viewed most favorably to thetria court’ sfinding. Reynoldsv. State, 126 1daho 24, 28, 878 P.2d
198, 202 (Ct. App. 1994). The court’s findings of fact will not be set aside unless clearly erroneous.
|.R.C.P. 52(a); McCoy v. Sate, 129 Idaho 70, 921 P.2d 1194 (1996). A denial of post-conviction relief
supported by substantial and competent evidence will not be disturbed on apped. State v. Pizzuto, 119
|daho 742, 810 P.2d 680 (1991).

ANALYSIS

0. Hairston has not shown that his extradition counsel actively represented Klipfel’'s
interestsin derogation of Hairston’sinter ests.

18



Hairsonand Klipfel were gpprehended together near Clarkston, Washington. The same attorney
was gppointed to represent both during proceedings in Washington to extradite them for the Fuhriman
murders. Hairston contends that his counsel had a conflict of interest, and that he was prejudiced by this
joint representation. According to Hairston, hisextradition counsd dlowed Klipfe to spesk with the police
firg dthough Harson was willing and eager to speak with them about the charges againgt him. Heargues
that counsd never informed him that Klipfel was talking or that he could spesk with police if he wanted.
Consequently, he argues that Klipfe was able to get his verson of the events to the police firgt, and that
whenHairston eventualy did talk, the police believed Klipfd’ sverson and not Hairston's. He aso argues
that counsdl did not provide him with a phone number or keep in sufficiently dose contact with him. Both
Hairgon and Klipfd ultimately waived extradition.

Joint representation of defendants is not per se ineffective assstance of counsd. Giles v. State,
125 |daho 921, 923, 877 P.2d 365, 367 (1994), cert. denied, 513 U.S. 1130 (1995). The defendant
must show an actud conflict of interest. 1d. However, the generd requirement to show actua prejudice
isrdlaxed, and the defendant need only show that counse “actively represented conflicting interests” State
v. Guzman, 126 Idaho 368, 371, 883 P.2d 726, 729 (Ct. App. 1994).

Thedidtrict court found that there was insufficient evidence that counsel was actively representing
conflicting interests. The court noted that Hairston’s extradition counsd did not testify during the post-
conviction proceedings, and that there was no evidence that he was aware that Klipfe was taking to
police. The court aso found that athough counsd did not provide Hairston with a phone number,
arrangements could have been made to have counsdl present if Hairston wanted to talk to the police.

The didrict court’s decision is supported by substantia and competent evidence. The evidence
was insufficient to show that extradition counsd was actively representing conflicting interests. In sum, we
hold Hairston has not established that his Washington counsel’ s performance was ineffective.

10.  Ineffective assistance of trial counsel

Hairston raises severd dlegations of ineffective assstance of counsd. We will address those for
whichhe has provided argument and citations. See, Statev. Zichko, 129 Idaho 259, 263, 923 P.2d 966,
970 (1996).
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To edablish aclam of ineffective assstance of counsd, the defendant must show both deficient
performance and resulting prgjudice. Gibson v. State, 110 Idaho 631, 634, 718 P.2d 283, 286 (1986)
(cting Strickland v. Washington, 466 U.S. 668 (1984)). Counsd's performance is measured by an
objective standard of reasonableness. Aragon v. State, 114 Idaho 758, 760, 760 P.2d 1174, 1176
(1988). There is a "strong presumption that counsdl's performance fdls within the ‘wide range of
professona assstance.™ 1d.

Hairgton argues firgt that he was denied the effective assistance of counsd because neither of the
attorneys assigned to represent him during histria had any prior trid experiencein capitd cases. Weare
not persuaded that this clam entitles Hairston to any relief.

Counsd was not ineffective solely because of inexperience in capitd trids. The condtitution does
not establish aminimum leve of experience for the gppointment of counsd in a desth pendty case. See
Paradisv. State, 110 Idaho 534, 544-45, 716 P.2d 1036, 1316-17 (1986). Hairston's lead attorney
had sgnificant trid experienceincluding participation in at least threefirst degree murder cases. Thedegth
pendty was not imposed in those cases, but was a significant possibility.

Hairgton next contends that he was provided ineffective assistance of counsd when his attorney
faled to move to disqualify the trid judge after the judge accepted Klipfel’s plea. Where the dleged
deficiency is counsd’ s falure to file or pursue certain motions, a concluson tha the mation, if pursued,
would not have been granted, is generdly determinative of both prongs of the Strickland test. Huck v.
State, 124 Idaho 155, 158, 857 P.2d 634, 636 (Ct. App. 1993). Aswe have dready indicated it was
not improper for the court to continue presiding over Hairston’s trid after accepting his codefendant,
Klipfel’s, plea. Inthe order denying Hairston's post-conviction application, the trid court stated:

the Court finds that the new triad judge would certainly have subsequently learned of
Klipfd’s Rule 11 agreement, and the jury would have learned of the agreement at trid
during Klipfd’ sdirect examination. The new judge aso would have had to ingtruct thejury
regarding the Rule 11 plea agreement. This factua finding further leads this Court to
conclude that it isvery likdly that this Court would not have granted such a motion.

We dso find it difficult to believe that such amation would have been granted. The district court
accepted Klipfe’ spleain the afternoon on the day before Hairston' strial was scheduled to begin. Wefind
it unlikely that the tria court would have granted Hairston's motion one day before the tria began,
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particularly giventhelack of evidence of any possible pre udice caused by the acceptance of Klipfel’ splea
Furthermore, we have dready held that it was not improper for the court to smultaneoudy preside over
the proceedings againgt both Hairston and Klipfd.

Hairston arguesthat counsd should not have dlowed Hairston'sforensic psychiatrist to publish his
report to the court and prosecution, rather than limiting his report, opinions and conclusions for defense
purposes. We find no evidence that the psychiatrist’s report was ever published to the court and
prosecutors. The report appears to have been accidently ddlivered to the court attached to Hairston's
presentence report, however, it also appears that the district court took specia stepsto ensurethat it was
never read or conddered in sentencing Hairston.  See, n.2, infra. We find no evidence that Hairston's
counsdl was deficient in this metter.

Hairston argues that his counsel opened the door for the Colorado evidence. According to
Hairston, counsdl “failed to object during on officer'sreferenceto the gun in connection with Colorado, and
other conduct which ultimately led to the introduction of the Colorado evidence” Wefind no meritinthis
argument.

The Colorado evidence was admitted because Hairston denied shooting the gun prior to the
Fuhrimanmurders, denied ever pointing agun at anyone before, and testified that he had never seen anyone
shot before witnessng the Fuhriman murders. Hairston' scounsel clearly anticipated the possibility thet the
prosecutionwould attempt to get Hairston to testify in some way that would make the Colorado evidence
relevant. He took great pains during direct examination to avoid questioning Hairston about arees that
might potentially bring questions about the gun within the scope of cross-examinaion. When the
prosecution began to cross-examine Hairston about the gun, counsd immediately objected that the
prosecution was going beyond the scope of direct examination. Counse stated:

Your Honor, | would object to this line of questioning as beyond the scope of
direct examination. We, in direct examination, strenuoudy and intentiondly stayed away
from any reference to other use of the firearm, any comments about Colorado, or any
reference whatsoever to the Colorado incident. The State has now gone beyond what we
fed isthe scope of the examination directly of Mr. Hairston and I’ m concerned about them
opening up Colorado and then saying, well, it' s been opened up, wewant to bring in these
other things.
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We did not talk about experience with handguns or anything else. The only
testimony regarding the gun was that Mr. Klipfe pulled it out of his pocket and shot and
Mr. Hairgon's testimony that he had shot the gun a Sgns going between Weiser and
Clarkston.

It appears that counsdl made atactical decision to dlow Hairston to testify knowing the risk that
it might open the door for the admission of the Colorado evidence. We believe that it was Hairston's
testimony and not any failure to act by Hairston's counsel that resulted in the admission of the Colorado
evidence. We will not second-guess the decision to dlow Hairston to testify regarding his verson of the
Fuhriman murders. See State v. Larkin, 102 Idaho 231, 628 P.2d 1065 (1981).

Hndly, Hairston argues that his counsd was ineffective because he did not object when the
prosecutor referred to Hairston asa* murdering dog” during closing arguments. Hairston’ spost-conviction
counsd questioned histrid counsd regarding this incident during the post-conviction hearing.

Q. Just two or three questions on objectionsthat you apparently did not make. Were
you aware that during their closng statements, the -- and | believe it was Mr. Hiedeman
referred [Sc] to Mr. Hairston as a murdering dog?

A. Yes.
Q. Did you not -- what was the reason for not objecting at that point?

A. | didn’'t object because | fdt likeit wasfundamentd error, and it would have been
preserved as an issue on gpped anyway because of its inflammatory nature.

Q. What was -- was there any gesturing that went with that at the time or just a
Satement?

A. | don't recall ‘ cause | wastaking notes of his, of hisclosing. So | wasn't actudly
looking a him at thetime. Inmy notes, | remember making anotethat it wasinflammetory
or it was objectionable or whatever. But | did not voice an objection on the record.

Thetrid court found that the failure to object was atacticd decision that it would not second-guess. We
also agree that counsel’ s decision was a strategic or tactical decision and will not disturb such adecision
on appeal. See, Larkin.

Hairston makes the additiond argument that it was ineffective for counsdl not to object to the
prosecutor’s statement because the standard of review for prosecutorial misconduct during closing

argument is heightened when the defendant’s counsdl does not object. This argument merits some
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additional discusson. Where defense counsel does not object during closing, this Court will review the
propriety of any comments made only if they condtituted fundamenta error. State v. Smith, 117 Idaho
891, 898, 792 P.2d 916, 923 (1990). Error isfundamenta when *“the comments were SO egregious or
inflammatory thet any prejudice arising therefrom could not have been remedied by aruling from the trid
court informing the jury that the comments should bedisregarded.” Id. If tria counsel had objected tothe
prosecutor’s comments during closing, the court would have given the jury an ingruction to ignore the
comments. However, this Court would till have to determine whether the prosecutor’ s statements were
S0 egregious that the curative indruction from the judge was insufficient. Consequently, the only result of
counse’ sfallure to object is that the jury was not pecificaly given an ingtruction at that time to disregard
the prosecutor’ scomments. We have dready held in this case that the prosecution’ sreference to Hairston
asa“murdering dog,” dthough improper, did not riseto theleved of fundamenta error even in the absence
of an ingruction that it should be disregarded. Therefore, we find that Hairston was not prejudiced by
counsdl’ s failure to object to the prosecutor’ s closing statements.

11.  Thereasonable doubt instruction given to the jury was not improper.

Thetria court used the following reasonable doubt ingtruction:

Y ouareingtructed, that adefendant in acrimina action ispresumed to beinnocent
until the contrary isproved, and in case of areasonable doubt whether the defendant’ sguilt
is satisfactorily shown, the defendant is entitled to averdict of not guilty. Thispresumption
places upon the State the burden of proving the defendant guilty beyond a reasonable
doulbt.

Reasonable doubt is defined as follows: It is not a mere possible doubt; because
everything relating to human affairs and depending on mora evidence is open to some
possible or imaginary doubt. It isthat state of the case which, after the entire comparison
and congderation of dl the evidence, leaves the minds of the jurorsin that condition that
they cannot say they fed an abiding conviction to a mord certainty of the truth of the
charge.

This is the California jury instruction that has been recognized by this Court as the reasonable doubt
ingruction to be given in dl crimind cases. State v. Cotton, 100 Idaho 573, 576, 602 P.2d 71, 74
(1979).

Hairston argues that this ingtruction is uncondtitutiona under Cage v. Louisiana, 498 U.S. 39
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(1990). The United States Supreme Court found the reasonable doubt ingtruction given in Cage improper
because it used the phrases “grave uncertainty” and “actua subgtantial doubt” in combination was the
phrase “mord uncertainty.” Hairston argues thet the ingtruction given in this case is improper because it
aso containsthe phrases“ mord evidence,” “toamord certainty,” and “abiding conviction.” Wedisagree.
Thisargument wasrecently rejected by thisCourt in Statev. Svak, 127 1daho 387, 901 P.2d 494
(1995), and by the United States Supreme Court in Victor v. Nebraska, 511 U.S. 1 (1994). We find
these cases to be controlling.  The reasonable doubt ingtruction given in this case correctly defined
reasonable doubt.
12. Rule 11 jury instruction
Hairston's codefendant, Richard Klipfe testified for the prosecution pursuant to a Rule 11 plea
agreement. Thetrid court gave the jury the following indruction regarding Rule 11 agreements.

The prosecuting attorney and the attorney for the defendant, with the consent and
gpprovd of the defendant, may engage in a contractua process whereby the parties may
work out a mutudly satisfactory digposition of the case. An agreement reached by the
prosecuting attorney and the defendant is a binding contract between such parties. The
process usudly involves the defendant pleading guilty to alesser offense or to only one or
some of the charges assessed againgt the defendant. In return for the defendant’ s plea, the
prosecuting attorney will do one or more of the following:

No. 1, movefor adismissa of other charges,

No. 2, make a recommendation for a lighter sentence, or not oppose the
defendant’ s request for aparticular sentence (which may be lessthan the maximum for the
origind offense charged);

No. 3, agree that a specific sentence is the appropriate disposition of the case;
and/or

No. 4, agree to any other dispositionof the case, such disposition generdly being
something less than the offense origindly charged, and/or lighter punishment
recommendations than those possible for the origind charge.

A Rule 11 pleaagreement is a binding contract between the prosecuting attorney
and the defendant. Once a plea agreement has been reached, the Court, on the record,
will require the disclosure of the agreement in open court or, for good cause, in chambers.
If the Court accepts the plea agreement, the Court shdl inform the defendant that it will
implement the disposition provided for in the plea agreemen.
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If the Court regjects the pleaagreement, the Court will inform the parties of thisfact
and will inform the defendant that the Court is not bound by the plea agreement. The
Court will therefore, afford the defendant the opportunity to withdraw his or her pleaand
advise the defendant that if the defendant persstsin the guilty plea, the dispostion of the
case may belessfavorableto the defendant than that contemplated by the pleaagreement.

If the defendant persigtsin the guilty plea, after the rgiection of the agreement by
the Court, the plea agreement remains a binding contractual agreement between the
prosecuting attorney and the defendant; however, the Court need not follow the
agreement.

Hairstonarguesthat thisjury instruction was prgudicia because it conveyed to the jury that the court had
accepted Klipfd's verson of the Fuhriman murders. He contends that the instruction speaks to the court
accepting or rgjecting the plea agreement, tacitly implying an approva of the agreement and acceptance
of those facts supporting the plea by the court. We disagree.

The digtrict court instructed the jury that Klipfd was an accomplice and that "[t]here must be
evidence, other than the testimony of an accomplice, that tends to connect the defendant with the
commission of the crime” The court dso ingtructed the jury that:

No remarks | have made, questions | have asked, or actions | have taken during the
course of thetrid areto be consdered as an expression of my opinion regarding the facts
or verdict inthis case. If anything | have said or done indicates such an opinion, you shall
disregard it and form your own opinion. Y our verdict must be based solely on the facts
asyou find them and thelaw as | have givenit.

We hold that Hairston failed to demonstrate areasonabl e likelihood that the jury interpreted the instruction
as an acceptance of Klipfe'stestimony.

13.  Thedigtrict court wasnot required to appoint co-counsel for Hairston’s post-conviction
proceeding.

Hairston argues that the district court improperly denied his motion to gppoint co-counsd for his
post-conviction proceeding. We disagree.

Rule 44.2 of theldaho Crimina Rulesprovidesthat upon imposition of adeeth pendty, thedigtrict
court shal immediately appoint at least one attorney, who shdl be someone other than counsd who
represented the defendant prior to sentencing, to represent the defendant for the purpose of seeking post-
convictionremediesunder 1.C. § 19-2719(4). Although thedistrict court isnot prohibited from appointing
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two attorneys under the rule, the gppointment of more than one attorney is not required, but is a
discretionary decision. It iswell established that when a defendant has been provided with an attorney a

public expense, hisrequest for additional counsd iscommitted to thedidtrict court'ssound discretion. State

v. Pizzuto, 119 Idaho 742, 775, 810 P.2d 680, 713 (1991). Hairston provides no sound argument in

particular why his case for post-conviction relief required two attorneys. Absent ashowing that the court

below clearly abused itsdiscretion, the digtrict court’ sexercise of discretion by regjecting Hairston’ srequest

will not be disturbed.

14.  Thetrial court did not improperly consider constitutionally protected behavior when
sentencing Hair ston.

Hairston contends that the trid court improperly considered congtitutionaly protected behavior
during sentencing. See, Beam v. Paskett, 966 F.2d 1563 (Sth Cir. 1992). Hairston argues that:

[t]he trid court’ s condderation of matters reflecting the judge’ s mora judgment regarding
relaionships, tattooing, association with gangs, ingestion of drugs at a young age,
possession and use of handguns and unadjudicated crimind activity, violated Appdlant’s
rights to be free from cruel and unusua punishment, to associate, to the presumption of
innocence, to ajury tria, and to the equa protection and due process of law.

Inhisorder denying Hairston’ s gpplication for post-conviction relief, the judge, who had dso presided over
Hairgon'strid and sentencing for the Fuhriman murders, found that:

A closereview of the Court's decision to impose the desath pendty reved s that nowhere
in the decision did the Court ligt tattooing, association with gangs, ingestion of drugs & a
young age, as aggravating circumstances. Asfor the Court’s consideration of Hairston's
use of handguns and the shooting of the store clerk in Colorado, which was ungjudicated
crimind activity, the Court’s consderation of Hairston's use of handguns pertained to a
crimind use of handguns, which is not congtitutionally protected behavior. Moreover, the
Court referred to the shooting in Colorado in connection with Hairson's crimind use of
handguns.

(Citationto transcript and record omitted). Hairston has provided no citationsto the record indicating that
the digtrict court considered any of the factors that he argues were improper. Hairston's criminal use of
handguns is not congtitutionaly protected behavior, and this Court has upheld the consideration of prior
unconvicted crimesduring sentencing. Statev. Dunlap, 125 Idaho 530, 535-36, 873 P.2d 784, 789-90
(1993). Consequently, we find no merit in Hairston's arguments.
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15.  The court did not abuse its discretion by denying Hairston’s request for a defense
mitigation expert.

Hairston reliesupon Smith v. McCormick, 914 F.2d 1153 (9th Cir. 1990), for the proposition
that the gppointment of a mitigation specidist is conditutionaly required. This reliance is misplaced. In
Smith, the court addressed the defendant’ sright to consult with apsychiatrist for purposes of determining
whether the defendant had a psychiatric condition that could be considered as a mitigating factor at
sentencing. Id. at 1171-73. Thisissueis not presented in Hairston's case. At counsal’s request, a
psychiatrist was gppointed to consult with defense counsdl and to explore possible mitigation evidence for
use a Hairston's sentencing.? The district court also gppointed an investigator to assist with Hairston's
defense both before and during the trid and sentencing. We do not believe that the district court abused
its discretion or violated the United States or 1daho Congtitutions by refusing to aso gppoint a“mitigation
Specidigt.”

16. Hairston was not prejudiced because the same judge accepted Klipfe’s plea and also
presided over Hairston'strial.

Hairston argues that he was denied his right to confront witnesses becauise the trid judge heard
pretrial motionsand the guilty pleaof hiscodefendant Klipfel. He contendsthat substantia evidence againgt

2 Hairston also dleges that the digtrict court improperly required the defense “to disclose their
expert psychologist’ s opinions.” There appears to be some question with regard to whether any such
disclosure was required. The date arguesin its brief that dthough there was someinitid confusion asto
whether the psychologist’ s report should be disclosed, the court ordered that the report be sedled. We
can find nothing in the record to indicate whether the record was sedled, and Hairston has cited nothing
in the record to indicate that the court ever required its disclosure. However, after considering
Hairston' s request for amitigation specidis, the court stated:

Also, | would like the record to reflect that the Court received a hand-delivered report
from [Hairston's psychologist]. It wasn't in an envelope and the Court didn't read it,
but | had a meeting with counsel in chambers Monday and gave the report to
[Hairston's counsel], and the [prosecutor] was present and didn't read it either; isthat
correct [directed to Hairston's counsdl].

Hairston's counsdl agreed that the court’s statement was correct. This appears to support the state's
position that the report was sealed, but inadvertently delivered to the court. It dso indicates that
athough it was ddivered, neither the court nor the prosecution ever reed the report.
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him was produced during those proceedings while he was not able to confront the witnesses. He dso
argues that hearing this evidence and accepting the plea dso made the judge biased in favor of Klipfe's
verson of the murders. We disagree.

Hairston's counsd were present & mog, if not al, proceedings involving Klipfel, and received
copies of dl court documents. Furthermore, Klipfd tetified at Hairston's tria, and was subjected to
extengve cross-examination. Consequently, we conclude that Hairston was not denied theright to confront
witnesses.

The fact that ajudge may have been exposed to, or even presided over, the separate trial of a
codefendant does not congtitute areason to question thejudge simpartidity. Paradisv. Arave, 20 F.3d
950, 958 (9th Cir. 1994). Judges“*are necessarily exposed to [extrgudicia matters] inthe course of ruling
ontheadmisson of evidence; and thejudicid system could not function if judges. . . had to withdraw from
acase whenever they had presided ina. . . separatetria in the samecase’” 1d. (quoting United States
v. Cowden, 545 F.2d 257, 265-66 (1st Cir. 1976), cert denied, 430 U.S. 909 (1977)). We see no
reason for a different result where the proceedings againgt the co-defendant result in- a plea agreement.

17. Consideration of alternativesto thedeath penalty, mitigation evidence, and proportionality
review.

Hairstonarguesthat the district court mentions no consideration of aternativesto the death penalty
in its findings in consdering the desth pendty under I.C. §19-2515, though counsdl requested it. He
contends that the failure to consder dternatives violated the Eighth and Fourteenth Amendments and
comparable Idaho rights to have the deeath penalty reserved for those rare crimes and individuds which
compd no other sentence. Hairston aso argues that the court failed to consder severa mitigating factors
(see Lashly v. Armontrout, 957 F.2d 1495 (9th Cir. 1992)), and that there was considerabl e additional
mitigating evidence produced during the post-conviction hearing that the court did not have available during
sentencing. Hairston specificdly argues that the court did not consder Hairston's youth, lack of crimina
higtory, intoxication and lingering doubt on whether he or Klipfd fired the shots. Findly, Hairston argues
that the court failed to engage in a proportionaity review. We concludethat the record does not support
Hairston'sclams.

The digtrict court's sentencing memorandum demondirates that the court consdered dternative
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sentences, including lifetime confinement without possibility of parole. The court congdered Hairson's
capacity for rehabilitation, but ultimately rgected this as a viable option. The court specificaly identified
Hairston'sage, crimina history, and successful probation and counseling asmitigating factors, but therewas
never any evidence presented that Hairston was intoxicated at the time of the murders. The court was not
required to consider any doubt about who committed the murder; this question was decided by the jury,
and need not be considered in the pendty determination phase. Furthermore, there is nothing to indicate
that the judge harbored any lingering doubt.

The new mitigating factors dlegedly produced during the post-conviction proceedings werenot in
fact new. They were contained in the presentence investigation report and many were incorporated as
mitigating factors found by the court.

Proportionality review is not required by the trid court. Thetrid court is required to weigh the
mitigating factors together against each aggravating factor to determine whether the deeth pendty is
warranted. 1.C. 8 2515(c). There is no requirement that the trial court also consider the present case
comparatively with other capita cases. Prior to 1994, this Court wasrequired to perform aproportiondity
review as Hairston suggests, however, that was an gppellate rather than atrid court function. See, 1994
Idaho Sess. Laws ch. 127.

18. Jensen study

Hairston argues that 1daho's death penalty scheme is arbitrary and capricious. He argues that
because counties are forced to bear the additiona cost of financing desth pendlty trids, the prosecutors
in richurban areas are more likely to seek the death pendty. Hairston relies upon astudy doneby Dr. Eric
Jensen, a professor of sociology at the University of 1daho who specidizes in criminology. Hairston
acknowledges that there are many factors to consider, which are not taken into account by Dr. Jensen's
study. However, he contends that it is clear that there is an gpparent, red disparity between urban and
non-urban countiesin assessing the desth pendty, and that the most probable reason for this disparity is
finances.

Dr. Jensen's study purports to show that the impaosition of the death penaty is higher in urban
counties than in primarily rural, non-urban counties. Based upon the U.S. Bureau of Census definition of

29



metropolitan area, Dr. Jensen categorized the counties of Ada, Bannock, Bonneville, Canyon, and
Kootenal, as urban counties. The other 39 Idaho counties were categorized as non-urban. Jensen then
collected the names of persons sentenced to death in Idaho since 1978 and looked at the proportion of
arrests for murder in urban and non-urban counties that resulted in death sentences. He found that the
likelihood of a person being sentenced to death in urban counties, based on arrests between 1978 through
1995, was 7.8 percent, and the likelihood of a person who was arrested for murder receiving the death
pendty in non-urban counties was 3.5 percent. Dr. Jensen concluded that a person arrested for murder
inurban countieswas 123% more likely to be sentenced to desth than aperson arrested for murder in non-

urban counties. Dr. Jensen aso concluded that a person convicted of murder in urban counties is 56%
more likely to be sentenced to desth than a person convicted of murder in non-urban counties.

Takenat facevaue, Dr. Jensen’ sstudy suggeststhat death penatiesare morelikely to beimposed
inurban countiesthan in non-urban counties. Itisclear that larger popul ated more urban countiesalso have
more money. The problem is that the Jensen study is not complete, and does not contain sufficient data
to concludethat finances or any other potentiadly impermissible factors account for the discrepancy between
urban and non-urban counties. Doctor Jensen himsalf concluded:

Wl it does gppear that in Idaho thereis adifference, adisparity inimpostion of
death sentences via or between what we' ve caled urban and non-urban counties. That
| think isfairly clear.

The reasons underlying that are far from being decided because the data is
not collected or analyzed. Bt it gppearsthat financia resources availableto the counties
do play arolein that.

(Emphasisadded.) At best, Dr. Jensen’s study shows agtatistical discrepancy between the imposition of
the desth pendty in urban versus non-urban counties. Standing alone, such a discrepancy does not
implicate any condtitutional concerns.  The United States Supreme Court has observed:

The Condtitution is not offended by inconsgtency in results based on the objective
circumstances of the crime. Numerous legitimate factors may influence the outcome of a
trid and a defendant’ s ultimate sentence, even though they may beirrdlevant to his actua
guilt. If sufficient evidence to link a suspect to a crime cannot be found, he will not be
charged. The capability of therespongblelaw enforcement agency canvary widdy. Also,

the grength of the available evidence remains a variable throughout the crimind justice
process and may influence a prosecutor’ s decison to offer apleabargain or togotoftrid.
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Witness availability, credibility, and memory aso influence the results of prosecutions.
Fndly, sentencing in state courts is generaly discretionary, so a defendant’s ultimate
sentence necessaxily will vary according to the judgment of the sentencing authority. The
foregoing factors necessarily exigt in varying degreesthroughout our crimind justice system.

McCleskey v. Kemp, 481 U.S. 279, 308 (1987). In order to show that theimposition of the death pendty
inldahoisarbitrary and capricious, there must be someempirica evidence connecting the discrepancy that
appearsto be shown by Dr. Jensen’ sstudy and one or moreimpermissiblefactors. We concludethét there
isinsufficient evidence to draw any conclusonsin this case.

The didtrict court determined that:

Hairston has not shown by a preponderance of the evidence that the decison of whether
a prosecutor will seek the death penadty in Idaho rests, inlarge part, on the finances of the
particular county. At most, Jensen’ sstudy indicates adiscrepancy between the application
of the death pendty between urban and non-urban counties and that financia resources
play arole in a prosecutor’s decision as to whether to seek the death pendty. Jensen
admitted that there was alot that he ill has to do before his study is complete. He dso
indicated to the Court that his study “is not done. But the indications are that thereisa
difference here due to economicissues” There Smply is not enough factud data in the
professor’s “study” for this Court to conclude that economics is a cause of the dleged
disparity between the application of the death penalty between urban and nonurban
counties.

We do not believe that the digtrict court’s conclusion was clearly erroneous.
CONCLUSION
The judgment of conviction and the death sentenceimposed for the murders of William and Dama
Fuhriman are afirmed. The denid of Hairston's gpplication for post-conviction relief is dso affirmed.
Chief Justice TROUT, Justices SILAK, SCHROEDER and KIDWELL, CONCUR.
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