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SUPREME COURT OF FLORIDA

PAUL JENNINGS HILL,
Appellant,

VS. CASE NO.: 84,838

STATE OF FLORIDA,

N M NN NSNS

Appellee.

BRIEF OF AMICI CURIA
STATEMENT OF THE CASE AND FACTS

Amici curi® adopt by reference Appellant’s statement.

Initial Brief of Appellant Chereinafter, IBA), pp. 1-5.
INTEREST OF AMICI CURIA

The Friends of Paul Hi1l are an unorganized group of in-
dividuals scattered throughout the United States who have
contributed to the provision of this brief in his behalf.
Counsel for the Friends has a similarity of belief and purpose
to wit, an attorney admitted to practice law in the highest
court of the State of California, who has taken an oath to
uphold and defend the Constitution of the United States and to
defend the poor, down trodden, and oppressed. He has pre-
sented similar Amicus Curia Briefs in Webster v. Reproductive
Health Services, 109 S.Ct. 3040 (1989); Ohio v. Akron Repro-
ductive Ctr, 497 U.S. 502 (1990); Hodgson v. Minnesota v. Hodgson,
497 U.S. 417 (1990); Turnock v. Ragsdale, 503 U.S. 916 (1992);
Bray v. Alexandria, 113 S.Ct. 753 (1993); Planned Parenthood v
Williams,10 Cal 4th 1009 (1994). He is a former professor of

Law, University of Northern California, Lorenzo Patifio School




of Law. He is affiliated with, but does not represent, a
number of pro-life groups and has himself concentrated his
practice 1in the areas of C(Civil Rights Law, Human Rights
Activities, Constitutional Law, and Criminal Defense. He has
written and copyrighted one article on Abortion entitled
ABORTION AND INALIENABLE RIGHTS IN AMERICAN JURISPRUDENCE: A PROSPECTIVE
Poruicy (© 1986). He Tived four years in England where he
engaged in a self directed study of the English Political
System from the time of the Magna Carta (1215). He 1is a
graduate of McGeorge School of Law (1978).

The Friends believe that pro-life individuals should not
take human 1ife without substantial justification. On the
other hand, they are firmly commited to the proposition that
the unborn are persons in the constitutional sense whose life
ought not be taken without substantial justification either,
and in that regard do not believe that Paul Hill received a
fair trial as to whether, his acts on that particular occas-
sion, in defense of the unborn were justified. They are also
concerned that the unborn, in this, and other litigation, and
confrontations, have not been adequately defended and under
represented as to their interest in the outcome.

SUMMARY OF THE ARGUMENT

1. Because Hill was given faulty Farretta advisements,
and did not qualify to represent himself, Initial Brief of
Appellant, pp. 5-49, he was prejudiced by denial of a meaning-
ful access to the courts to provide the following defenses:

a. Based on exhaustive research on the use of the




death penalty, the jury should have been instructed that
the death penalty could be applied, if at all, only if
the state demonstrated beyond a reasonable doubt that the
state could not protect society by mere incarceration.

b. Based on new research, Heath’s ruling that dual
sovereignty allows multiple punishment 1is inconsistent
with the common law, and therefore Hill was denied an
opportunityto show, 1if there 1is a basis, the death
penalty was barred under the doctrine of double jeopardy.
2. As appellate argued in the Initial Brief, pp. 49-58,

one has the right to use reasonable force, and deadly force if
reasonable, in the defense of other persons. It was error for
the court below to refuse the defense because the unborn are
members of "posterity” as used in the Preamble of the Consti-
tution, and therefore a person entitled to such a defense.
This court should reread Roe v. Wade which found that its
decision was compelled because Texas had failed to demonstrate
where in the Constitution the unborn are a person, recognize
in this case, on the basis of new research and inquiry, Roe is
an aberration, disregard Roe as unsound in principal and un-
workable in practice, and find that the unborn were entitled
to Paul Hi1l’s defense.
ARGUMENTS
I.

BECAUSE OF FARETTA ERRORS, HILL WAS DENIED AN OPPORTUNITY TO PRE-
SENT NEW EMERGING THEORIES AS TO THE APPLICATION OF THE DEATH PEN-
ALTY, AND A POTENTIAL PLEA OF DOUBLE JEOPARDY




A. EMERGING STANDARDS SUGGEST A JURY INSTRUCTION MUST INFORM THE JURY THAT
BEFORE A VERDICT OF DEATH CAN BE RETURNED, THE STATE MUST DEMONSTRATE
BEYOND A REASONABLE DouBT IT CANNOT CoNTROL DEFENDANT’S CONDUCT BY MERE
INCARCERATION.

1. Introduction.

The constitutional prohibition against cruel and unusual
punishment “is not fastened to the obsolete but may acquire
meaning as public opinion becomes enlightened by humane jus-
tice.” McCleskey v. Kemp, 481 U.S. 279 (1987) citing Weems v.
United States, 217 U.S. 349 (1910), 378. “[Tlhe ‘basic con-
cept underlying the 8th Amendment’ in this area is that the
penalty must accord with the ‘dignity of man.’” Id, citing
Trop v. Dulles, 356 U.S. 86 (1958), 99, 100. Decisions in
this area have been informed by “contemporary values concern-
ing the infliction of a challenged sanction.” McCleskey,
citing Gregg v. Georgia, 428 U.S. 153, 173 (1976).

A survey of “contemporary values concerning the” use of
the death penalty suggests there are three evolving standards
of decency which restrict its use: (i) a re-examination of
the 8th Amendment in the context of the amount of force a
state may use to defend its citizens from harm; (ii) a his-
torical retreat from infliction of the death penalty in all
felonies to those Timited circumstances when a victim dies,
and there is the requisite culpability; (iii) a historical re-
treat from public executions.

However, because of Faretta errors, Hill was denied an
opportunity to marshal legal arguments and present them, with

supporting facts, to the court. It was prejudicial, because




the emerging standards demonstrate a potentially meritorius
claim the state may impose the death penalty, if at all, only
on a showing the state can not control Hill's conduct by mere
incarceration. As an important instruction was not given,
reversal is automatic and mandatory. Sullivan v. Llouisiana,

113 S5.Ct. 2078.

2. Constitutional Premise & Framework; The People Can only
Delegate Reasonable Force for the protection of soci-
ety.

Sovereignty resides in the People. U.S. Constitution,!

Preamble [“We, the People™].?2 The federal powers are ex-

1 In the solution of constitutional questions the same
rule of interpretation, and sources of judicial information,
may be resorted to as in the construction of statutes and
other instruments granting power. Adams v. Storey, 1 Paine
(U.S.) 79, 1 Fed. Cas. No. 66 (1817). The constitution and
the law are to be expounded without leaning one way or the
other, according to those general principles which usually
govern the construction of fundamental or other laws. Bank of
the United States v. Deveaux, 5 Cranch (9 U.S.) 61, 85 (1809).
No word or clause can be rejected as superfluous or unmeaning,
but each must be given its due force and appropriate meaning.
Wright v. United States, 302 U.S. 583, 588 (1938). Words and
terms are to be taken in the sense in which they were used and
understood at common law and at the time the constitution and
the amendments were adopted. Veazie Bank v. Fenno, 8 Wall (75
U.S.) 533, 542 (1869); Locke v. New Orleans, 4 Wall (71 U.S.)
172, (1866); Gibbons v. Ogden, 9 Weat. (22 U.S.) 1, 188-189
(1824); United States v. Harris, 1 Abb. (U.S.) 110, 26 Fed.
Ca. No. 15,312 (1866); United States v. Block, 4 Sawy. (U.S.)
211, 24 Fed.Cas. 1174, Cas. No. 14,609 (1877); Pardoning Power
of the President, 5 Opinion U.S. Atty. Gen. 532, 535 (1852).
Where there are several possiblie meanings of the words of the
constitution, that meaning will defeat rather than effectuate
the constitutional purpose cannot rightly be preferred.
United States v. Classic, 314 U.S. 707 (1941).

2 While the result in Nixon v. Fitzgerald, 457 U.S. 731,
102 S.Ct. 2690, 73 L.Ed.2d 347 (1982), may be correct, its




pressly recognized as being delegated powers. U.S.Const.,
10th Amendment. 1 Rotunda, Treatise on Constitutional Law §§
3.1, 3.2. By its terms, the 10th Amendment implies that State
powers are also delegated by the People.?

It has always been recognized that a Person could only
grant that estate which he possessed. Blackstone, Commentar-
ies on the Laws of England, Vol. 2, page 290;4 Cheshire, THE
MODERN LAW OF REAL PROPERTY, p. 660 (Citing common law principles).
At the time the constitution was drafted, a person could use
only reasonable force for defense, and deadly force only if
reasonable. If the attacker retreats or abandons the fray,
then the victim can no longer use deadly force. Foster, CROWN
Law 273-277 (1762); Brown v. United States, 256 U.S. 335
(1921); Perkins, CRIMINAL LAw AND PROCEDURE (1972) 660-667; Tennes-

see v. Garner, 471 U.5. 1 (1986). Because a person at common

ratio decidendi does not square with the Preamble and Article
I §8§ 9 & 10. Clearly, the President does not stand in the
shoes of the King, because titles of nobility were abolished
for an intended purpose. Farrands 28-33:; Federalist Papers,
## 32, 39. The framers placed sovereignty in the People.
Scott v. Sanford, 60 U.S. (19 How.) 393 (1857).

3 The United States Constitution was established in the
Tight of the Hobbs/Locke Theory of Social Contracts wherein
the Government is established to protect the welfare of its
citizens at home. 1 Rotunda 3.12 n.2. This 1is an interna-
tionally recognized duty of Nations (Verdross, Jus Dispositi-
vum land Jus Cogens in International Law, 60 AJIL 55 (1961);
Verdross, Forbidden Treaties in International Law, 31 AJIL
571-577 (1937).), and in the Preamble and Art. I, § 8 of the
U.S. Constitution.

4 Blackstone is a recognized source of the common law in

aid of interpreting the U.S. Constitution. 1 Rotunda §§ 6.1
n.2, 15.11 n.4, & 23.8; n.1, para. 5 (p. 484, left column).




law could only use reasonable force, and deadly force if rea-
sonable [Foster], that is all the power the People, collec-
tively, could delegate, hence the State may only use reason-
able force, and deadly force if reasonable. Garner. Because
of the Farretta error, Hill was denied an opportunity to bring
this to the court’s attention, therefore reversal is required.

Sullivan, supra.

3. International Law Proscribes the Use of Unreasonable
Force in Defense of State Interests

The rules of self defense apply to states in Interna-
tional Law.5 United Nations Charter, Chapter VI [commencing
with Article 33]. It is considered a rule of jus cogens, vis
peremptory norm of international law, from which no state may
derogate. Verdross, Jus Dispositivum and Jus Cogens in In-
ternational Law, 60 AJIL 55 (1961), 60, #3; Id, Forbidden
Treaties in International Law, 31 AJIL 571-577 (1937) ¢ The

> Courts are bound by the law of Nations which is part of
the Taw of the land. The Nereide, 13 U.S. 388 (1815); INS v.
Cardozo-Fonesca, 480 U.S. 421 (1987); Filartiga v. Pena-Irala,
630 F.2d 876 (2d Cir., 1980).

6 In People v. Ghent, 43 C.3d 739 (1987), the court re-
jected an argument that the United Nations Charter and Decla-
ration on Human Rights precludes the imposition of the death
penalty, observing before the documents may be utilized, they
must either be +implemented by Congress or self-executing.
However, rules of jus cogens are recognized by multinational
pact. The United Nations Conference on the Law of Treaties
[Vienna Convention], Art. 43; [Obligations imposed
independently of treaty], Art. 53 [jus cogens and void trea-
ties], U.N. Doc. A/Conf. 39/11. Moreover, Verdross points out
these laws, by their very nature, are self-executing.
Finally, no argument is made here that the death penalty is
barred; rather the argument centers on what process is due
before it may be imposed.




concept is preserved in the United States Constitution, Art.

I, § 1 (No State Shall, ... engage in War, unless actually
invaded ... imminent Danger ...). It has been tacitly recog-
nized by stare decisis. Tennessee v. Garner, 471 U.S. 1

[Striking down State’s fleeing felon statute].

Once an individual is incarcerated, that is all the force
required to protect society from further harm and the death
penalty’ therefore would be cruel and unusual punishment,
unless the State shows, in a given case, beyond a reasonable
doubt that society cannot protect itself by mere incarcera-
tion. Because of the Farretta error, Hill was denied an op-
portunity to bring this to the court’s attention, therefore

reversal is required. Sullivan, supra.

4. Where Persons are a Danger To Society, -incarceration is
the norm.

In Barefoot v. Estelle, 463 U.S. 880 (1983) it was held
that it was proper for the jury to consider whether defendant
would commit criminal acts in the future and thus pose a
threat to society. However, the court went on to say in Solem
v. Helm, 463 U.S. 277 (1983), “we will not assume that there

is no vrehabilitative opportunity.” Accord, Hitchcock v.

7 The International Covenant on Civil and Political
Rights, Part III, article 6(2), declares: “In countries which
have not abolished the death penalty, sentence of death may be
imposed on1y for the most serious crimes in accordance with
the law in force at the time of the commission of the crime

...” Ratified by the United States and 71 other countries,
effect1ve March 23, 1966. E.g., People v. Ghent, 43 (C.3d 739
(1987) (Dissenting Opinion by Broussard and Mosk, 13).




Dugger, 481 U.S5. 393 (1987) [reversed death penalty; refusal
of mitigating circumstances].

Every day we incarcerate People who pose a threat to so-
ciety. Generally, NoTte, PROBATE CODE CONSERVATORSHIPS: A LEGISLATIVE
GRANT OF NEw PROCEDURAL PROTECTIONS, 8 Pacific L.J. 73 (1977).
Thus, the relevant inquiry is not whether the defendant poses
a future threat to society, an entirely speculative and sub-
jective opinion of what may happen, but whether society can
effectively control behavior by incarceration, with a possi-
bility of rehabilitation. That is to say, the emerging stan-
dards of decency is such that the State may not exact the
death penalty unless it demonstrates beyond a reasonable doubt
that it cannot protect society by mere incarceration.

Because of the Farretta error, Hill was denied an oppor-
tunity to bring this to the court’s attention, therefore re-

versal is required. Sullivan, supra.

5. There has been a Gradual Withdrawal of Death Penalty As
a Form of Punishment, and withdrawal from Public View
When Used.

At common law, all felonies, regardless of whether death
resulted, and in theft cases, regardless of the amount taken,
warranted the death penalty, except mayhem for which
mutilation was substituted. Perkins, Criminal Law and
Procedure (Foundation press, 4th Ed., 1972), p. 4-5. Whipping
was substituted for death as the penalty for petit larceny,
but that was a change from the common law resulting from an

early statute. Id. Statute of Westminster, 1, c. 15 (1275).




In the words of Blackstone, ‘“the true criterion of felony is
forfeiture.” 4 B1.Comm. *97. Modernly, few felonies are
recognized as capital crimes. Perkins, at p. 5; generally, 4
Encyclopadia Britannica 847  (1971). Moreover, and
notwithstanding Apodaca v. Oregon (1972) 406 U.S.404, there is
not a single jurisdiction left which allows the infliction of
the death penalty with less than a unanimous jury verdict.?®
The United States Supreme Court has recognized further
restrictions upon the utilization of the death penalty. Thus
in non-fatal felonies, the court held that the imposition of
the death penalty was unconstitutional. Coker v. Georgia, 433
U.S. 584 (1977); Eberhardt v. Georgia (1977) 433 U.S. 917.
Similarly, in Enmund v. Florida, 458 U.S. 752 (1982), the
court held that in felony-murder cases, the death Penalty was
unconstitutional where the accomplice did not commit murder,
nor intend that death result. Then in Tison v. Arizona, 481
U.S. 137 (1987), the Court distinguished Enmund on the basis
that in Enmund “the degree of participation was so tangential
that it could not be said to justify a sentence of death”,®

and held that “the reckless disregard for human life implicit

When Apodaca was decided, only two jurisdictions allowed
the death penalty on less than a unanimous decision. Oregon
required a 10-2 decision. Oregon has since repealed its death
penalty, and Louisiana now requires a unanimous decision.
ALI, MPC, p. 154.

 The court noted in Tison that in Fnmund it conducted its

own proportionality analysis. How about world wide
proportionality analysis. Vis, England, Ireland, Canada, and
France have all abolished death penalties. How many other

countries? How many still have it? See Brennan’s dissent.
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in knowingly engaging in criminal activities known to carry a
grave risk of death represents a highly culpable mental state,
a mental state that may be taken 1into account 1in making
capital sentencing judgment when that conduct causes 1its
natural, though also not inevitable, lethal result,”10

Congress at one point abolished the death penalty alto-
gether. Pub.L. 98-473, Title II, §§ 212(a), 235(a)(1), Oct.
12, 1984, 98 Stat. 1987-2020, 2031, effective November 1,
1987, adopting Chapter 227 - Sentences, 18 U.S.C. §§ 3551, et
seq.ll 10 States of the United States have abolished it. 4
Encyclopadia Britannica 847 (1971). Of 20 Latin American
Countries, 10 have abolished it. Id. A1l but 4 Mexican
States have abolished it. 1Id.%

At common law, and the early days of this Country, execu-
tions were a public affair designed as a deterrent. 3 Ency-
clopadia Britannica 404 (1971) [except head of state]; 4 Id
847: 6 Id 825; 11 Id 64; 18 Id 556. At the restoration, Crom-

Y It should be noted that Enmund was outside in the
getaway car, hence he was not even in a position to stop the
homicides by co-defendants even if he had wanted to stop the
homicides. In Tison, on the other hand, the defendants were
at the scene of the homicides, and made no effort to curb
their father.

11 While many provisions remain which purport to authorize
the death penalty, the fact of the matter is there is still no
statutory scheme, since the repeal, with sets out when, where,
or how the death penalty shall be carried out, and it is sug-
gested that in the absence of such a statory framework spe-
cifically authorizing the execution of a sentence of death,
the United States is powerless to carry out the sentence.

12 See footnote 6.




well’s body was exhumed, and his head displayed on a spike at
the gates as a warning to all. 6 Id 802. Common law displays
of execution have become a relect of the past. The last pub-
Tic execution occurred in Kentucky in 1936. 11 Encyclopadia
Britannica 64. Under modern statutes, the public is excluded,
witnesses limited to those found by law necessary to be pre-
sent to assure the State that the law had been obeyed. 1In-
fliction of the death penalty has steadily been withdrawn from
public view.13 Former 18 U.S.C. § 3566 [Chap. 227]; California
Penal Code § 3605. Thus, much of the deterrent effect is now
gone, if there ever was any deterrent effect.4

Thus, the emerging standards of decency has been a grad-
ual withdrawal of the death penalty from all felonies, to
those felonies in wHich the victim dies as a proximate result
of culpable personal conduct on the part of the defendant.
Where the penalty is imposed, it is hidden from the public
eye, therefore lacks any significant impact on deterance.

Because of the Farretta error, Hill was denied an oppor-

tunity to bring this to the court’s attention, therefore re-

13 We can Tliterally say “We have swept the death penalty
under the carpet and out of view.”

14 The ALI Committee set out some rather stale statistical
studies which failed to conclusively prove that capital pun-
ishment was or was not a deterrent. ALI, MPC, part II, vol.
I, pp 112-114. 1In the table hereinafter, using more current
statistics, based upon the number of murders per hundred thou-
sand, the rate remains fairly constant over the years with or
without capital punishment suggesting an dnelasticity for
capital punishment. A statistician would be better qualified
to render an expert opinion.




versal is required. Sullivan, supra.

6. Conclusion.

Capital punishment is no longer a universally recognized
means of controlling human behavior. It has been withdrawn as
a public spectacle, and its use restricted to a narrow class
of cases in which a victim dies as a proximate result of the
defendant’s own culpable conduct. Most jurisdictions that do
allow capital punishment require a unanimous verdict.

The sum total of the foregoing, implicit in Garner, is
that the State may not use its sovereignty with any more force
than 1is reasonably under the circumstances, and the death
penalty only if it has demonstrated beyond a reasonable doubt
that it cannot protect society by mere incarceration. It is
consistent with the Supreme Court’s 1insistence on objective
rules which guide the decision of the jury in a reasoned man-
ner, allowing little room for the capricious application of
the death penalty.

Because of the Farretta error, Hill was denied an oppor-
tunity to bring this to the court’s attention, therefore re-
versal is required. Sullivan, supra.

B. HILL WAS DENIED AN OPPORTUNITY TO ENTER A PLEA OF DOUBLE
JEOPARDY

It is not clear whether there is a factual basis for a
plea, but that can be explained by the fact Hill was denied
appropriate Ferrata considerations, and thus denied meaningful
access to the Courts. Assuming arguendo a potentially merito-

rious defense, in view of Hill’s conviction and sentence of
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life in federal court, if the case involves the same set of
facts necessary for guilt or death were Tlitigated in the
federal case, then double jeopardy would apply, absent Heath
v. Alabama, 474 U.S. 82, 96 (1985). However, more current
scholarly research suggests that the court erred in Heath.

In Heath, D was tried, convicted, and given life in Geor-
gia, then tried and given the death penalty for the same: homi-
cides in Alabama. On certiorari in the Supreme Court, the
court held that Dual Sovereignty does not bar second trial.
Heath v. Alabama, 474 U.S. 82, 96 (1985). The court readily
conceded had Georgia attempted a second shot to get the death
penalty, it could not. The Court relied on Moore v. Illinois,
55 U.S. (14 How.) 13 (1852), 20; United States v. Wheeler, 435
U.S. 313, 317 (1978). The court over-looks the fact that it
rejected the concept of Dual sovereignty in Elkin v. United
States, 364 U.S. 206 (1960). The very concept is flawed in
the United States because sovereignty is vested in the People.
U.S. Constitution, Preamble; Scott v. Sandford, 60 U.S. (19
How.) 393, 15 L.Ed. 69 (1857); United States v. Cruikshank, 92
U.S. (2 Otto) 542 (1876). As the people of each State are a
part of the whole, it is the Peace and Dignity of the People
violated, where ever situated, and it can be punished but
once. The concept was understood at Common Law to bar punish-
ment for the same offenses committed abroad. Rex v. Hutching-

son, 2 Keb 785, 84 E.R. 1011 (1677);15 Hughes v. Cornelius, 2

15 A reading of Hutchingson’s Case itself shows it to be on
a writ of habeas corpus on the grounds that the court lacked
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Show. KB 232, 89 E.R. 907, 89 E.R. 907 (1664) [Admiralty;
Captain charged with piracy on the high seas pleaded in abate-
ment he was found by an admiralty court in another country to
have taken a prize according to articles of war; plea held to
be good]; Beake v. Tyrrell, 3 Mod. 194, S.C. 1 Show 6, 89 E.R.
411 (1794); Rex v. Roche, 1 Lench 134, 168 E.R. 169 (1775)
[Plea withdrawn]; Rex v. Sawyer, 2 Car. & Kir. 101, 175 E.R.
41, 44 (1815); Rex v. Elrington, 9 Cox, Crim Cases 86, 1 B&S
688, 121 E.R. 870 (1861); In re Thompson, 9 W.R. 203 (19 );
Rex v. Sheen, 2 Carr. & P. 634, 172 E.R. 287 (1827); Rex v.
walker, 2 Moo & Rob 446, 174 E.R. 345, 347 (1843). Support
for this common law tradition is found in the Constitution:
Sovereignty vested in People (Preamble); Tlimits on federal
power (Art. I, § 9); limits on State Power (Art. I, § 10; Art.
VI [supremacy; full faith and credit], 9th, 10th & 14th
Amendments); Tlimits on government powers (lst [speech, peti-
tion, religion], 2nd [quartering of soldiers], 4th through 7th
[rights of “people”, “person”, and “accused”]. By 28 U.S5.C.
§§ 1738 and 1739, Congress has made the fﬁ11 faith and credit
clause applicable to federal courts. Davis v. Davis, 305 U.S.
52 (1938). 26, 118 ALR 1518. Heath should be overruled as

jurisdiction because the crime occurred in another country.
Nonetheless all courts of record who quote the case cite it
for double jeopardy. Buller’s Law of Nisi Prius, 254 shows
that it was in fact a celebrated case with a number of
hearings in which ultimately the bar was held to be good. 1In
Roche’s Case, Beake v. Tyrrell is cited as Beak v. Thyrwhit.
In Rex v. Sawyer (1815) 2 Car. & Kir. 101, 175 E.R. 41, 44,
at least one of the justices questioned Hutchinson’s Case, but
the bar was held good in any event.

15




being inconsistent with the warp and wolf of common law and
American notions of double jeopardy jurisprudence. Copies of
English Law are set forth in the Appendix.

The point here +is that as an 1important defense was
withdrawn from consideration, therefore reversal is automatic
and mandatory. Sullivan v. Louisiana, 113 S.Ct. 2078 (1993).

II.

HILL WAS DENIED AN OPPORTUNITY TO SHOW
THAT HE WAS DEFENDING A PERSON IN THE CON-
STITUTIONAL SENSE

The court below denied Hill an opportunity to justify his
conduct as defense of third persons. IBA, pp 53. If in fact
the unborn are persons in the Constitutional sense, then Hill
was privileged to use reasonable force in their defense. Roe v.
Wade, 410 U.S. 113 (1973), is an aberration and should be discarded as
unsound in principal and unworkable in practice because, in light of
scolarly research, it appears that the court overlooked where in the
Constitution the unborn are persons in the constitutional sense, and thus
entitled to the same protections as others.

Neither the 5th nor the 14th Amendment defines person.
The 14th Amendment defines citizenship.® 1In other contexts,
the court has held that aliens (E.g., Hampton v. Mow Sun Wong,
426 U.S. 88 (1976); Const., Art. VI, (Treaty Clause).l”) and

16  “A11 persons born or naturalized in the United States,
and subject to the jurisdiction thereof, ”?

17 McKechnie, Macna CarTA, Art. 41 (aliens). McKechnie is
the scholar on the Magna Carter. 10 Halsburys Statutes of
England (4th ed) Constitutional Law, 25 Edw. 1 (Magna Carta)
(1297), Notes, § 3.5
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non-natural persons are persons entitled to Constitutional
protection. E.g., Land v. Dollar, 330 U.S. 731 (1947)
(Replevin; Stock taken under color of federal law). Not to
recognize the unborn as a person is therefore an anomaly. As
“Person” is used without qualification, the most logical place
to look for meaning is the Preamblel8 because, while +its pur-
pose is not to create right,® it does define for whom the
rights were created.20 The words “people of the United States”
and “citizens” are synonymous terms, and mean the same thing.2l
The Preamble creates two classes of sovereignty: “ourselves”

and “our Posterity.”?? Its purpose appears to be to include

18 The first record that a sovereign rules with consent of
the governed appears to be I Sam. 16, II Sam. 5, 9-20, I Kings
1-2. The elders of Israel met with David at Hebron, and they
made a contract for David to rule Israel. Other written
codes, i.e. Code of Hammurabi, were unilateral acknowledgments
of human rights. The Magna Carta, infra, appears to be the
first written document executed by both sovereign and subject.
The Constitution abolished traditional sovereignty, placed
sovereignty in the People, signed by their representatives,
and ratified according to their respective state procedures.

19 ynited States v. Boyer, 85 F.425 (D.C., Mo., 1898)
(Quoting Justice Storey on the Constitution, Section 462).
Cf., Hockett v. State Liquor Licensing Board, 110 N.E. 485,
L.R.S. 1971B, 7 (1915).

20 Scott v. Sandford, 60 U.S. (19 How.) 393, 404 (1857);
United States v. Cruikshank, 92 U.S. (2 Otto) 542, 549 (1875).
The 13th & 14th Amendments do not overrule Scott, but repeal
the Timitations, thus enlarging the class of persons who are
citizens. E.g., United States v. Wong Kim, 169 U.S. 676
(1898).

2l Scott v. Sandford, 60 U.S. (19 How.) 393, 404 (1857);
Cruikshank, supra, 92 U.S. (2 0tto), at 549.

22 ABORTION AND INALIENABLE RIGHTS, etc, supra, at footnote 1,
pp 11-12.
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“Posterity”?3 on an equal footing with, and the same rights as,
“ourselves” as evidenced by the parallel structure of the

phrase. Therefore, “Posterity,” as to those who are lives 1in
being, 1is synonymous, if not with “citizen,”?* surely with
“person.”5 This understanding is consistent with the meaning
of posterity in 1776.26 In 1644, it was argued that
“Parliament could no more censure the issue of the mind than
it could the 1issue of the womb.”2? At common law, certain
members of future generations, fetuses,?® were a life in being
for the purposes of the Rule Against Perpetuities.?® Moreover,

prenatal injuries were, to a limited extent, recognized at

Common Law,30 and it does not appear that tort actions for the

23  “posterity” is capitalized in the original. As a noun
is capitalized only if it identifies a particular person,
place, or thing, it implies the framers considered the word
important.

24 See footnote 9, supra. It is probably more accurate to
say the unborn is a person, who, upon birth becomes a citizen
(§ 1, 14th Amendment), except (26th Amendment), for the right
to vote.

25 See footnotes 17 and 24.

26 ABORTION AND INALIENABLE RIGHTS, etc, supra, at footnote 1.

27 Milton, John, AEROPAGITICA (1644).

28 Aristotle, Politics, VII, 1335b, 24-26; Acquinas, Summa
Theologi®, 1, q. 76, a. 5 and q. 118; Noonan, Contraception,
86-88 (Harv. U. Press, 1965); 21 Exodus 22. It 1is not
repugnant to the 1lst Amendment Establishment Clause merely be-
cause civil law corresponds to the tenants of some religious
beliefs. E.g., Witters v. Washington Dept of Social Svcs for
the Blind, 474 U.S. 481 (1986).

29  Gray, The Rule Against Perpetuities (4th Ed.); Alamo
School Dist. v. Jones, 182 C(Cal.App.2d 180, 6 Cal.Rptr. 272
(1960).

30 “To ki1l a child in its mother’s womb is now no murder,




injuries were barred.3! Had the framers used “and our
heirs”,32 it would have created the equivalent of a fee simple
absolute with powers of alienation, a concept clearly incon-
sistent with the concepts of “unalienable rights” found in the
Declaration of Independence?’ and the “indestructible and per-
petual union” in the Preamble, whereas if construed as a fee

tail,3* it would be consistent with an intent to create

but a great misprision: but if the child be born alive and
death by reason of the potion or bruises it received in the
womb, it 1is murder in such as administered or gave them.”
Lord Coke, repeated by Blackstone at Book IV, p. 198. His
reasoning may have been influenced by: (1) “No man shall be
taken or imprisoned upon the appeal of a woman, for the death
of any other than her husband.” Magna Carta (1215), Art. 54.
As the fetus is not her husband, naturally, there is a failure
of evidence. (2) medical knowledge as to a fetus was quite
primitive when compared to modern medical practices.

31 Sinkler v. Kneale, 401 Pa 267, 164 A.2d 93, 94 (1960);
McIntosh v. Dill, supra, 205 P. 917 (1922); Halbury’s Laws of
England (1st ed, 1911) Infants §§ 132, 135.

32 white v. Hart, 80 U.S. (13 Wwall.) 646, 650 (1872).
Other constructions result 1in a power of alienation
inconsistent with unalienability: contingent remainder, Gray,
The Rule Against Perpetuities (4th Ed.); Alamo School District
v. Jones, 182 Cal.App.2d 180, 6 Cal.Rptr. 272 (1960); the rule
in Shelly’s Case, 31 Corpus Juris Secundum, Estates § 4.

33 “We hold these truths to be self-evident, that all men

are endowed ... with ... unalienable Rights, ...,
Governments are dinstituted among Men, deriving their just
powers from the consent of the governed.” Declaration of

Independence, Y 2; Schwartz, The Bill of Rights, A documentary
history.

34 Hertz v. Abrahams, 110 Ga. 707, 36 S.E. 409 (1900);
Haward v. Howe, 12 Gray (Mass.) 49 (1858); Gannon v. Albright,
183 Mo. 238, 81 S.W. 1162 (1904); Kay v. Scates, 37 Pa 31
(1860); Larew v. Larew, 146 Va. 134, 135 S.E. 819 (1926). The
Constitution concerns estates and interests in lands. Art. I,
§ 8, cl. 17 (District of Columbia; Places purchased); Art.
I1I, § 3, ¢1. 2 (forfeitures); Art. IV, § 2, cl. 1 (privileges
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“unalienable rights” and “a perpetual union,”3% for the protec-
tion of future generations, including the unborn.

The Constitution was submitted to the People for ratifi-
cation.* Implicit in the Preamble is the concept of a social
contract’’ wherein society promises the individual inalienable
rights, in return for which the individual promises to conform
to the laws of society which do not derogate** from inalienable
rights. Mutual promises have always been considered suffi-
cient consideration for enforceability.3® As persons under the
age of capacity* could not consent,4 the intent is that adults

are members of “ourselves,” and all others members of

and immunities), § 3, cl. 2 (property of the United States);
Amendment III (Quartering of soldiers); Amendment IV (Secure

in ... houses); Amendment V (nor be deprived of ... property
.; nor shall private property be taken ....).
35 28 American Jurisprudence, Second, Estates, § 53.

Cf., Barber v. Pittsburgh, F.Ww. & C.R. Co., 166 U.S. 83
(1897); Anderson v. United Realty Co., 79 Ohio St. 23, 86 N.E.
644, affmd 222 U.S. 164 (1911) (recognizing by dictum common
Taw rule).

36 2 Farrand, Max, The Constitutional Debates, pp. 152,
163, 177, 193, 196, 209, 565, 582, 590, 651; 3 Rotunda, op
¢cit, p. 663, note 1.

37 E.g., Hobb, Leviathan (1651); Locke, Second Treatise of
Government (1690); Laqueur, THE HUMAN RIGHTS READER (1979).

38 vVerdross, Forbidden Treaties int’l Law, 31 AJIL 571
(1937); Id, Jus Dispositivum & Jus Cogens in Int’l Law, 60
AJIL 55 (1966).

39 Chitty on Contracts (23rd ed, 1968) 134; Restatement,
Contracts (1st) § 77; Coggs v. Berherd, 2 Ed.Raym. 909 (1703).

40  “The right of citizens of the United States, who are
eighteen years of age or older, to vote shall not be denied or
abridged by the United States or by any State on account of
age.” 26th Amend., § 1.

41 cChitty, op. cit.
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“Posterity,”# to include lives in being, i.e., the unborn.

Taking the approach that the unborn are members of
‘Posterity’ answers a number of theoretical problems. First,
it is a further development of constitutional theory which
recognizes there 1is not just one right, or more precisely-
life, at stake, but two, the mother's, a member of ourselves,
and the unborn, a member of Posterity. Second, it answers why
the State cannot force a woman to terminate pregnancy or en-
gage in eugenics, because the 1ife of the unborn cannot be
taken absent justification or excuse. Third, it assures that
a woman’s right to terminate pregnancy is not abridged where
to carry to term would be an undue burden, i.e. mother has a
right to self-defense where fetal 1life endangers her Tlife.
Fourth, it sets a standard of preserving both lives, if possi-
ble, guarding against undue state influence. Finally, it does
justice by respecting the Constitutional guarantee to protect
human 1life, removing from the discussion a word, abortion,
which is inflammatory, ending, hopefully, the carnage done to
women, Posterity, and others.

The point here is that an important defense was withdrawn
from consideration. Properly charged, a jury could well have
found that Hil1l acted with a bona fide good faith belief that
he acts were necessary for the protection a life protected by
the jury, and reasonable, therefore not guilty, or

unreasonable, and therefore guilty only of voluntary

42 2 Stephens Commentaries 342 (1841)




manslaughter. The failure to give the jury a third option is
constitutional error. (Beck v. Alabama, 447 U.S. 625 (1980).)
Moreover it is not for this court to speculate what the jury
might have done in a hypothetical case never presented to it,
therefore reversal is automatic and mandatory. Sullivan v.
Louisiana, 113 S.Ct. 2078 (1993).
CONCLUSION

WHEREFORE, Appellant prays, for all of the reasons and
arguments set forth herein, that this court reverse the judg-
ment, or modify the sentence, remand for further proceedings
not inconsistent with this Court’s opinion, and such other and
further relief as the court deems just and proper under the
circumstances.

Dated: February 3, 1996
Respectfully submitted,

CALIFORNIA Attorney (SBN 85805)
Post Office Box 336
Sacramento, CA  95812-0336
(916) 448-7871

Amici Curi® THE FRIENDS OF PAUL
JENNINGS HILL In Support of Ap-
pellant
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Sect. 2] PLEAS _ 405
taken at any time, after verdict in arrest of judgment, and after judgment

_in arrest of execution ().

‘736, Autrefois convict or acquit. The plea of autrefois convict or autrefois
acquit avers that the defendant has been previously convicted or acquitted
on a charge for the same offence as that in respect of which he is arraigned.
The pleas of autrefois convict or autrefois acquit may be pleaded orally, but
must be afterwards reduced to writing (1). It is sufficient for the defendant
to state that he has been lawfully convicted or acquitted, as the case may be,
of the offence charged in the indictment (a).

If the defendant pleads aurrefois convict or autrefois acquit, the prosecu-
tion replies or demurs. If the prosecution replies, which is the usual course,
a jury is sworn to try the issue (b).

737. Proof of plea of autrefois convict or acquit. The onus of proving
the plea is on the defendant. The defendant must prove that judgment of
conviction or acquittal has been legally given(c¢). A judgment of con-
viction that has been reversed as erroneous in law is no bar to a subsequent
indictment (d); nor is an acquittal before a court that had no jurisdiction
to try the offence charged (¢). If a judgment of conviction has been reversed
on the facts under the Criminal Appeal Act, 1907 (f'), the reversal would
support a plea of autrefois acquit (g). A discharge of a jury without a
verdict being given is no bar to a subsequent indictment (4). Aa acquittal
before a court of competent jurisdiction in a foreign country is a bar to a
subsequent indictment here (/).

The accused may prove the plea by producing a certified copy of the
record or proceedings of the alleged previous conviction or acquittal (k),

() 2Hawk, P.C.c. 37, ss. 58,59, 67. For the form of plea, see 3 Co. Inst. 234; Tremaine,
P.C.311; 2Hale P. C. 391. As to pardon, see title CONSTITUTIONAL LAw, Vol, 7, p. 243.

(u) For an instance of a plea of qutrefois acquit, see R. v. Sheen (1827), 2 C. & P.
634, at p. 635, and 4 Chitty’s Criminal Law (2nd Edn.) 528. The court, if necessary,
will assign counsel to the defendant to draw the plea in a proper form (R. v. Chamberlain
(1833), 6 C. & P. 93).

(a) Criminal Procedure Act, 1851 (14 & 15 Vict. ¢. 100), s. 28.

(b) In R. v. Sheen (1827), 2 C. & P. 634, at p, 638, counsel for the prosecution replied
ore tenus. For the form of replication, see R. v. Sheen, supra.

(¢) R. v. Marsham, Ex parte Pethick Lawrence, [1912] 2 K. B. 362. As to the effect
of an entry of nolle prosequi, see p. 399, ante,

(d) R.v. Drury (1849), 18 L. J. M. C. 189.

(¢) 2 Hawk, P. C.c. 35, s8. 3, 4; see R. v. Birton (1833), 6 C. & P. 92; R.v. Simpson,
[1914] 1 K. B. 66.

(f) TEdw. 7c. 23, 5. 4.

(g) R. v. Barron, [1914] 2 K. B. 570, C. C. A. It has been held in Ireland that an
order quashing on certiorari a conviction by justices on the ground that it was bad on
its face for want of jurisdicticn is not an acquittal entitling the defendant to plead autrefois
acquit in subsequent proceedings, but it would seem to be otherwise if the conviction
were quashed as being made on insufficient evidence (Conlin v. Parterson, {1915] 2 1. R.
169).

(h) R.v. Charlesworth (1861), 1 B. & S. 460,

(i) R.v. Roche (1775), | Leach 134: R. v. Hutchinson (1677), 3 Keb. 785; see Beak
v. Thyrwhir (1688), 3 Mod. Rep. 194; and R. v. Augher (1918), 118 L. T. 658, C. C. A,
(foreign court martial). Sce also the Visiting Forces Act, 1952 (15 & 16 Geo. 6 & 1 Eliz. 2
¢, 671, 5. 4. As to the admissibility in evidence of a copy of the record in such a case,
sce the Evidence Act, 1851 (14 & 15 Vict. ¢. 99), 5. 7; and title EviDENCE.  The dismissal
of a charge “*without prejudice™ is a bar to subsequent proceedings for the same offence
(Great Southern and Western Rail. Co. v. Gooding, [1908] 2 L. R. 429).

(k) Evidence Act, 1851 (14 & 15 Vict. ¢, 99), s. 13. Tt is sufficient to support a plea
of autrefois convict that though he has not been sentenced, he has been convicted by the
court (R. v. Sheridan, [1937]1 1 K. B. 223, C. C. A.; [1936] 2 All E. R. 883), or by his
own plea of guilty (R. v. Grant, [1936]) 2 Al E. R. 1156, C. C. A)). These cases were
distinguished in R. v. Briggs, [1938] I All E. R. 529, C. C. A. (where the accused had
not been asked if he consented to his case being dealt with summarily). A conviction is
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¢he letrer 3¢ and thev insisted that this being a variance in the marterial part {134]
of the charge, viz. in the assignment o1 the perjury itself, was fatal and conld not
be cured by verdicr, and cited 2 Salk. 660; Hutton, 36 Cro. Jae 1331 5 Co. 43!
L, Ravm. 1924,

Lord Mansfield. C. J. This is an application for a new trial in an indictment
for perjury, upon the ground of a material variance between the athdavit and the
indictnient : the letter s being left out in the word understood. We have looked
into all the cases on the subject ; some of which go to a great degree of nicety indeed,
particularly the case in Hutton, where the word indicuri was written for indictari
but that case is shaken by the doctrine laid down in 2 Hawkins, P. (. p. 239. The
true distinction seems to he taken in the case of The Queen v. Drake, 2 Salk. 660,
which is this : That where the omission or addition of a letter does not change the
woril. 50 a3 to make it ancther word (as ** air 7 for ** heir.”  And see Hurt’s case,
Worcester Assizes 1776, post, p. 145); the variance is not material. To be sure, a
greater strictness is required in criminal prosecutions than in civil cases and in
the former a defendant is allowed to take advantage of vicer exceptions. But
ghis is a case where the matter has been fairly tried, and where the omission of the
letter s certainlv does not change the word. Therefore we are all of opinion, That
the Jury did verv right in reading it ** understood,” and the rule for arresting the
judgment must be discharged (Douglas, 194).

Note—The introductory words in the indictment in this cuse were, ““to the
tenor and effect following.”

(age LXXIL
Tue Kine ». Capraixy Rocaz.
(The Jury cannot be charged at the same time to try the two issues of Adutrefors
acquit and Not guilty. See 33 Hen. VIIL c. 23, and 43 Geo. IIL ¢. 113, s. 6;
2 Hawk. P. C. c. 35, passim, and p. 276, 233, 563; Hobart, 270; 1 Bulst. [41;
Yelv, 204; Cro. Juc. 283; 4 Co. 45; Staund. 82; Cro. Eliz. $95; Moor. 457.)
[Referred to, R. v. Sawyer, 1815, 2 Car, & Kir. 101.]

At the Old Bailey December Session 1775, David Roche was tried before Mr. Baron
Burland, on a special commission, present Mr. Justice Aston, and Mr. Serjeant Glynn,
Recorder, for the wilful murder of John Fergusom, at the (‘ape of Good Hope, on
the coast of Africa.

To this indictment Captain Roche pleaded Aduirefois acquit before Olafl Martini
Berg, provincial Fiscal of the supreme Court of Criminal Jurisprudence there.

[135] Mr. Serjeant Davy for the prosecution moved, that the Jury might be
charged at once with this issue, and that of Not guilty.

The Court. In pleas in abatement there are two issues, and they are always
tried wpon separate charges to the Jury. Besides, charging them with both issues
at once would lead to this absurdity, that being charged with both, they would
be obliged to find npon both : and yet if the first finding was for the prisoner, they
could not go to the second, because that finding would be a bar.(s) They are
distinct issues, and the Jury must be separately charged with them.

The Counsel for the prosecution was therefore ordered to put in 4 ceplication ;
but the prisoner withdrew the plea in bar, and the case was tried on the general issue.

The prisoper was acquitted.

(a) Tt is & bar, because a final determination in a Conrt huving competent
jurisdietion is conclusive in all Courts of concurrent jurisdiction: therefore if A,
having killed a person in Mpain, were there prosecuted, tried and acquitted. and
afterward were indicted here, at Conunon Law, he might plead the acquittal in Spain
in bar. Buill N. P 945. as (0 the cuse of Mr. Hutehtnson, who had killed Mr. Colson
in Portugal. and wus acquitted there of the murder : and being afterwards appre-
hended in England for the sawe fact, and committed to Newgate, he was brought
into the Court of King's Beuch by Habeas Corpus. where be produced an exe mplifica-
tion of the Record of his acquittal in Portugal; but the King being very willing
to have him tried here for the same offence, it was referred to the consideration of
the Judges, who all agreed, that as he had been already acquitted of the charge by
the law of Portugal, he could not be tried again for it in England. See Beak v.
Thyrwhit, 3 Mod. 194; 8. (. 1 Show, 6. And the statate 33 Hen. VIIIL c. 23.

Cr. Ca. 1.—6*
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$ KEBLE, w6, - TRIN. 29 CAR.IL B, R, 1011

[785]) 34. DomMinus REx AND HUTCHINSON.
Coron.

On habeas corpus it appeared the defendant was committed to Newgate on
suspition of murder in Portugal, which by Mr. Attorny being a fact out of the Kings
dominions, is not triable by commission, upon 35 H. 8, cap. 2, § 1, n. 2, but hy
a constable and marshal, and the Court refused to bail him, &e.

35. Btm's AND PENNY.
Trover.

Special verdict in trover of 10 negroes and a half find them usually bought and
sold in India, and if this were sufficient property, or conversion, was the question.
And Thomson, on 1 Inst. 116, for the defendant, said here could be no property
in the plaintiff more than in villains; but per Curiam, they are by usage tanquam
bona, and go to administrator untill they become Christians; and thereby they are
infranchised : and judgment for the plaintiff, nisi, and it lieth of moety or third part
against any stranger, albeit not against the other copartners.

36. INGrRAM AND BrAvY, BAILIFF oF TREVILL. Monday, June 25.
Heriot.

Error of judgment in C. B. in replevin, where the defendant avowed for rent and
heriot : in bar of the heriot, the plaintiff pleaded a former distres taken by A. and B.
and conusance made by them in the name of the defendant (not said by his privity)

CATDOL - j

- and that a recovery was had against them; to which the avowant demurred; & per i
Sandss ; Curiam, this is no bar without assent of Trevil, but the plaintiff could not aver it was
out of not by assent. 2. As to the rent, the plaintiff veplied by release of all demands, i
‘ibition _ ., which by Twisden is an extinguishment of the reat, on Lit. sect. 510, but in 2 Cr. 4
on - can . 286,_300, its agreed it was no extinguishment: which Twisden said was against his t
g‘; e opinion, 2 Cr. 480, 170, But judgment for the avowant affirmed, nisi. q‘
78 ontilifs- ‘ |
agroed. ’ [786] 37. Haxcockr anD HANCOCKE.
Surrender.
Debt by the plaintiff as administrator of Tydbury against the defendant executor il

w ’ of another Hancock, conditioned that if the obligor pay 200l by the 1st of December
o ™ 1634, that then the surrendree Hancock the testator should reconvey, on reguest;

oration the plaiutiff alledgeth request 1644 ; to which the defendant demurred, & per Curiam
ommit. the surrender being absolute and trust only for paiment, there being no paiment at
£ office the day, this mortgage is irredeemable.  And judgment for the defendant, nisi.
1gham,

to the

38, Durtox AND Pooc.

rivate
g, and [S.C. 2 Lev. 213; 1 Ventr. 318; T. Ray. 302, Nuestioned, Twaldle v, Aflinson,

A 1 B.& 5. 399.]

7ery- ;

a?:b'le Assumpsit. _ W
3 if the Action upon the case by the husband of the daughter of Sic Edward Pool tenant oo
answers for life without impeachment of wast, who was about to fell trees for rasing portions

e city: for his childven; and Nevil Pool the defendant (the heir at law) promised to the

pakeu ; father Sir Edward Pool in consideration of forbearance to pay 1000). to the plaintiff.
‘l ﬁxn" ‘ Tinder on 3 Cr.  Rippon and Norton, praied judgment, the defendant having benefit,

ess

albeit he be not alledged heir: but the release of Sir Edward Pool would be a
discharge, and therefore the plaintiff is 2 meer stranger, as 1 Roll. 30, and its not

et = .
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124 EASTER TERM, 4 jac, IN

-

B. R, 3 MOD. 194,
in the juo warrdnly, and the re-grant{a},
fellowship, did unlade oy hundred quay

Thompson, Serjeant, took man ¥ exe
were,

First, it Appears upon the returi, that the City of Low
ity to create a fellowship by Act of Common Conneil, wh
isa Pretogative of the Crown so to do; und they have no
special custom to warrant such an anthority,

Secomdly, they have made this bye-faw too geweral ; fop if
and unlade his own goods there, he is liable 1o Ly forfeiture ; iy
ta be excepted.

Thirdly, this Act of Common  Cowuei) proliilies b
fellowship of porters, to unlade any couls or grin af
averred that the malt unladed did wrive, We. s Lhey b
the byelaw,

Fourthly, they say, in this law, that
or wager of law,” which is Parlianenta
ought not to assume ().

and that the defemi
Loy of malt, &
wpbions t Ly bye law, but the

ant, uot being of the said
most wiaterial

ton has assumed an autho.
ich they canno do; for it
Loaverred or shewsd any

& man should carry
which case he oughy

L, ol being freo of the
ving thure, amd they have not
ave nob pursued the words of

the persun ulbeandingg

shall huve no 8sis0ign,
Yy power, aml such

as an inferior Jurisdiction

Adjournatuy {c}. .
. [194] Cz}S_E 113, Beak aguinst Tuyviw i, ) ﬁ y
i A} R
Iiv!l_" ship illagaily trading id 't:he Bast Todies be seizl at sex and condemned ag
orfeited before a Court of Admir

alty of compotent urisdivtion, fraver will not lie
to recover her back afier such sentence ; Lut i sy by

shown that the Coypp of
Admiraly had competent jurisdiction, — 8. (1 Carth, 31 8. 1 Show. 6. S, C.
Comb, 130, §. . Bro. Ent, ¢u. § C Mol 47, 1 Ve, 2L 10 Mod, TH
12 Mod. 16, 131, 143, 246, 9 Stra. 1078, 3 Porm Rep. 311,

Ther: was » seittence iu the Cogrt of
and afterwards an 8xXecutrix brought n action

The defendant, after up imparfance, Pleads, that, at the Line of the conversion, he
a8 i servant to King Charles the Seeond, and & wapain of o mian of war ealied ¢ The
Pheenix,” and that he seized the said ship fur the Governor of the Rast-imdia
Company, she going in a Leading voyage to thy Ludivs contrary 1o the King's pro-
hibition, &e,

A, npon a demurrer, these exce

Ficst, the defendant sets forth
shewed his commission to i

Aibmivali v vt the taking of a ship ;

of Lrover and vonversion for the same,

Pions were Lideen Lo Lhis Plen.
vt he was W sirvany 1o the King, but has not
e acaptain of & man of war
Secondly, that ha seize] the ship going to the Inclisy contrary to the King's pro-
hibition, and has not set, forth the prohibition jtself.

t was argued by the counsel contre, that it may be a question, whether it was
a conversion for which this action is brought? For it was upon Lhe sea, and the
defendant wight plead to the jurisdiction of this Courd, the malter being then under
the eognizance of the Admiralty,  But as o Wi subeibinoe of this e, 0t ois not
nteriad for ghe defondant either to seb forth his cencapission i) o the King's prohibi-
fit ) he has shewed enoigh to entitle the Coury of Addmiralty to o jurisdiction of this
cause, and therefors this Courg caunot meditle with i1 for i expressly affioms that
he was & captain of a man of war, a

! seized chis ship, &e. which mast he intended
upon the sea ; so that the conversion might afturwanls he upon the Tl ; yet the

uriginal eanse arising upon the sed, shall aind must be trid in the Admiraley (3) ; and

(4} 3 St. Trials, 545, 2 Show, 243,

{4} Godl, 107,

(¢} See Burnardiston’s ease, 1 Lev, 14, 15, tutifone v Prozest, 6 Mod, 123, 1 Salk.
Vi3 ; The Frame Knitters v. freem, 1 1,0, Ray. 113,

(@) See the case of Bervyuman v, i iy 4 Term e
2. Bordons, Cases in Crown Law, 24 wiit, 416,

(#) Cro. Kliz 685,

—

— —_—

I 366, and the case of B gt
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EASTER TERM, 4 JAC. 2. IN B, R.

3 MOD. 185,

inati 1} not again be controverted in
; -acel determination t.lhere, sha : A e
it baving a!['eafiy leeeil‘"ﬁg (:meaof My, Hutchinson {c) was c;] t;ur LII;;; :;1:1[:-.}.:;)8"; He
;“ J.u.cl";tl'rl)luliJ fl\';lrovéglson in Portugal, am{j waal uc?iuLtthi:L & ::; Sl o e
Romplitication. i ittal he produced nnde ’ . gdom,
e f which acquittal he p s to. this Court : but, no
exemplification o Newgate by an Aabeas corpus y b, netwieh
e b B ans, herk] s very willing to have him trie )
: : tal there, the King was very B s i all agrood,
e ] consideratiou thereof to the . g. ;
f;ct ;hamllnel; ﬁgrfﬁ-;ﬁ?y ;E)ZKE[IL?S(]I! by their law, could not be tried again hers.
that he,

Adjournadur (£),
Cask 120, SmiTH aguinsi PIERCE.
Trinity Term, 3 Jac. 2, Roll 1160,

. . in tail
lits, with remaiuder over in tail,
i for the payment of debts, gver it tail
e tllw!m o yea;‘;xngt;rd:'\::::: a:?d ie\'igs a ﬁueda.u;]i s:ﬂltﬁkt‘: c‘l.lea Iilaor;dp;ﬂot; hle rife for
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e A;]sd bilr(:i(.i ql?;'o r:ilel-, fine and nou-cl:]tgllrp 1TE)S. Cé ‘lI E:]'Ilnwwl.ﬁ’:;5 e ey 290
50 24, OCro. Eliz 16. Leon. . , 23¢
S & .0“"53'91%% Al Mgd. 108, 151, 196, 210. 40 Mod.

?1\\?3& 103, 18[ 208, 210. ~ I? Mod. 32, 38,45 Gil

, Pt 437, L Ber WralED 77T 8
ﬁﬁ}? Hos. s fgwt’»w mgﬁd i 1. 73
' Dig. 557: 3 L4465 - LE f

' o il
ich was, that
i i the substance of which was, 1
b verdie found in ejectment, the ! f wiioh was, Wes
A sir.;ecr{lat‘:l.i ‘:Z-,iz‘::isin fee of the land in quegﬂona ‘:.:;i bl()]yg?::n i devised it to
o e ' inety-nine years, with p i ) © : the
" ‘ e O eatiay ¢ pator ; bl emainder in tail to Jo
D e e 1 iey of the testator; the r i | Jo Jobs
e f the debts and legae seeurity 1o pay the eaid debits and legaocies,
B -5 but that if he gave seeurity Lo | e o e
Basket his brother ; b b | ) 0 ALY Lo pay the e ; i
: thin & time , s should a
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378 TERMINO SANCT.E TRINITATIS COMBERBACH, 114,

& contract, and let the contract be either expressud or iu law, the action ought to be
‘umusht against all.

The owners are not chargeabls at all, fur the master of the ship is not like a
common servant, and therefors the cases befure eibed are nothing to the purpose, for
the master hath power over the ship, and may charge it. Iob. 17,

It was doubted in the case of Morse wad Slew, whether a hoyman, who is not
owner of the ship, be chargeable, or not? (hut Holt said the doubt there was, whether
it lay against the master, for it was agreed, that it would lie against the owners)
that prima facie it ought to be Lronght against the master, and the owners are net
to be charged till it appears that the master is not answerable,

Holt Ch. J. Here it is fonnd, that the (naolits came to the owners, and therefors
they are chargeabls. In Justin. Inst. tit.” Pxercita Nuvis.  An action doth not lie
against a man as owner, but ws he bath the heneiit of the freight; for where there are
several owners, and one dissent from the voyasy, he shall not be liable to an action
aflerwards for a miscarriage, . o

That the master or owners may have an action for thy freight, and for the same
reason, either the one or the others are liable.

Obj. That the action ought to be Lrought agaiust all. [ agroe that this is the
great doubt of the case. - ”

If it be an action grounded on the coutract, alt unght to be charged, as in au
assumpsit, otherwise, if it be grounded on the tort, awl here is a eharge by a eontract
in law, and not by an express countract {as tho master is answerable for the ship
robbed by felons); the plea in this case is not to the eoutract but non cul’, but the
ground of the action is the contract, and [118] so ic is mix’d, Dheht for not setting
forth tithes against one ocenpivr, where there are two, is ill.

Dolben. If a carrier’s porter receives gomds, the carrier shall be liable.

Eyre. A water carrier is wnswerable as well as another carrier.  Sid. 36. And
a mastar shall be answerable fur the receipl of his servant.

But it was adjourned on the two last points,

Coa. R. Mynshul, by letter 21 Oct. 99, informs 1ue, it was adjudged in this case:
1. That the action would le, vither against the masler or park-ownors.

2. That the part-owners ought all Lo have been juined, fur the benefit being to all,
all ought to be eharged, tho' the action were grounded upon u tort, because it is a tert
arising ex contractu.

.

Kise avp DiLLisox.

Lutw, 765, 779. Show. 31, 83. 3 Mod. 321, Salk. 386. Infant not
bound by castowr of & manor.

Ervor out of C. B. in ejectment, whore it was found that the lands were copyhold-
lands of such a manor, in which there is n eustom, th, if the party to be admitied
doth not come in, on three proclamations (o be malde at thres several courts, after
the surrander, that then the lord may svize the Jand fur o forfeiture ; and they fouud
that J. 8. was tenant for life of this land, the vemuainler in fee to JF. D. and that J. 3.
and J. D. surrender’d to the use of F. G I, (5 diwl hufore admittunce, his heir being
an infant, three proclamations were muade, aml the heir did not come in; the lord
seized, and whether this seizuve be good, was the guestion.

_ Treby. The custom is good notwithstanding the infancy, for else the lord will lose
his time, for he hath no other remedy. That such u enstown is good te bar one of full
age. 3 Cro.879. Yelv. L. Noy 42. T agrce, that this is not an absolute forfeiture,
for an infant shall have the same privileye, as a man beyond the seas. 8 Co. Nir
Lechford's case; but if the lord may seize as for a temporary forfeiture, that is
suflicient in this case, which seums to be allowed by implication in the case of Sir £
Lechford, 2 Cro. 227, otherwise it would e incunvenicut, for there may be seversl
discents to infants or persons heyond the seus.

. Th_ia custom ought to be coustrned to be an absolute forfeiture, if there e w
impediment ; but if there be uny impediment, as infuncy, de. then a seizure quousy;
&c. 3 Cro. Baspole's case. 1 Cro. 7. Ladel, 199, : '
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[118] In the case of a cessavit, or if an infant marries bimeelf, yct the lord shall
have the double value ; and altho’ those casss are by statute, yet they shew that it is
ot unreasonable at the common law.

Obj. 1 Leon. 100. 3 Leon. 221. Answ. Those cases wers where the ancestor
was a copyholder.

Baldock contra. .

That this custom doth not bind an infant, and he cited 1 Leon. 103, to be in
point. The cases of penalties on the statute do not come up to our case, and, a3 to
the loss of the fine, the estate before admittance is in the surrenderor, and be shall
pay the services,

Holt Ch. J. The infant hath no right or estats before admittance, and therefore
can’t koep the lord out; the infant can'’t take the profits before admittance, and there-
fore cun’t hinder the lord from taking ‘em.

The forfeiture (because the surrendree doth not come in) is in the surrenderor, for
he only huth the estate; and it is not & peremptory furfeiture, but hw shall have the
pitate, when he doth come in; otherwise if there be several disceuts to infauts, the
lord will never have his fine,

Infancy shall never take away another's right, altho’ it may delay it, and there_is
io mischief by this construction; Lechmers’s case admits that the lord may seize
ynousi; and so is 2 Cro. 277, admitted by all the Judges, it is an incident to the
tenure, and as reasonable in the case of a copyhold, as in the case of a freehold.

Dolben J. By the general opinion, and practice of the nation, an infant is not
bound by soch a custom, and the verdict finds, that the lands are forfeited ; it would
perhaps he otherwise, if the verdict had found, thas the lands were seised.

Hlols, North, and others, five great lawyers, wers for & seizure, quousg; in
such case.

Dolbew, Ashfield’s ease in Latch is, that an infant is uot bound by such custom.

Lyres. Noy 93. Jones 157, that it is no forfeiturs, but the case is not so well
reported by Latch, 199,

Holt. An infunt, tenant for life, makes a feoffment in fee, the lord may enter for
the forfeiture ; but the infant, when he aitaings his full age, shall enter on the lord.

fyres. Here is no forfeiture.

(fregory ngreed, and said that he remember’d & custom of & manor, that if the fine
should not be paid, the land should be forfeited to the lord for a year.

The Court being divided, it was adjourned.

[120] Bmakk AND TIRRELL.
3 Med. 194. 1 Show. 6. Trover lies for & ship after sentence in the Admiralty.

Trover for a ship and goods brought by an executor, the defendant {after a special
inpurlance) pleads to the jurisdiction, that tempore quo, &o. he was a captain of &
wan of war, and that he seized the ship super altum mare, within the jurisdiction of
the Admiralty, per mandatum domini Regis ut prisam, and carried her into Sally,
where she was condempned by the Court of Admiralty, as prize, and sold ad commodum
domini Regis, to which the plaintiff demurr'd, and a respondess ouster was awarded,
besause the Common Law Courts have a concarrent juriediction with the Admiralty,
sl the plaintiff hath his election. Then the defendant pleaded the same matter 1n
Iar, and the plaintiff demurred.

Thompson took two exceptiane to the plea.

|. Bucanse the defendant hath not shewn any commission, whereby he was
male captain.

2, For that he pleads be took the ship, ut prisam, and doth not shew that she was
s prize, or how she became prize, nor alledges auy offence, for which she was
conclempned as prize.

Trevor contra., Where a Court bath jurisdiction, there, while their sentence is in
furce, all, who act under such sentence, are indempnified, and the captain is under
io neeessity of shewing his commission here, for that matber had been consider'd by
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the Admiralty before their sentence, and our law gives credit to the sentance of a
Court, that hath juvisdiction, and ean examins matlers, which relate only to the
jurisdiction, and not to the sentonce. 7 U 17, Aew's rase. 8 Co. 68, 29 Uar. )
dlutehinson's case, who killed 2 man in Spain, and was tried and acquitted there; sud
afterwards being indicted here, he ploaded that acepaillal in bar, and it was held »
good bar; and another ease 34 Car, 2, in 1. . Coruelins hrought trever for a ship,
and it was found that the ship belonged to the plaintiff at such s time, Lut tha
afterwards she was taken and condemn’d in: the Athniralty, and sold to the defendau
#nd it was adjudged that by that sale the property was alter’l: and as to the BXre-
tion, that no commission is shewn, be answori], that the authority to be captain, ke
need not be by matter of recurd, but it is sulticient, if it be under the King's hand,
and that is & matter of faet triable ; and the other sile might have replied, that fe
wias not captain, &, As to the secoml execption, there iy no oscasion to shew a cause
of soizare, because it is nob a matter braversable hers, amd he need not shew 1he
proceedings iu the Admiralty, because it is uot a Court of Record ; but otherwiss if
it had been a Court of Recorl, for then the mutter [121] so pleaded, is triable by the
record ; he agreed, that in casc of a sentence in the Keclesinstical Court, the proceed:
ings ought to be shewn, .for that way be tried by the ceitificate of the Judge;
otherwise in the case of the Audmiralty, fur that Cowrt can’t write to them,

Hole Ch. &. The pleading that he was captain generally is good ; but as to the
other exception, it is not well pleaded, because 'tis not shewn for what cause the ahip
was tuken as prize. In the cuse of Cornelins, an Lnglish ship was seized by a Dutck
nin, there being war between Hollud and Frauce, bt not with Bngland, aud the
ship was condemncd by sentencs in the Aduiralty, which senteunce bound the pru
perty, becanse it wus grouunded on a goud fornciation ; s this Court would it
permit it to be examined, whether the ship was English or Duteh : and moreover, it
is uot pleaded, whose Court this was, in which the ship was condemned, nor befure
what Jadges.

And afterwards, in this borm, judgment was given for the plaintitf.

THOMPSON versus Harviy,

1 SBhow. 2. Bond in restraint of trade.—See 2 Show. 345 to 364

Debt on bond, part of the condition was, that the defendant should not buy
sheeps trotbers of any persou, of whom the plaintill hal or should bay, & oon
demurrer.

It was moved, that the declaration amd boud were good, altho’ it seemed to s
restrictive of trade.

1. Becauss it is not such a trade, whervof the law takes any notice.

2. It is not an absolute and universal restraing, hut a special one, and limitad
the plaintif’s customers, which is allowed for law. 2 Cro. 586, Broad and Jollgh,
assumpsit for wsing his trade in Newport. Palm. 175, 198, 2 Bul. 137, Litt. sect
360, 361 a. A coudition, which restrains the wlicnalion of luuds in fee generally, is
void, but that e shall not alivu to J. 8. or J. N is guwl. Mareh 191.

Selby for the defendant. A condition that is against law, is void ; this condition
is ngainst law, because it restraius trade, for we are ollige] not to buy of any persu,
of whom ths plaintiif buys but one single shoep’s trotter, which he may easily do of
every person that sells tham, and so we shull bs wholly excluded.

We are likewise obliged by this condition, not to buy of several persons, of whuw
the plaivtiff had bought, and if he will not buy of any of them, ws can’t exsreise our
trade, and that tends to a monopoly,  Hes versus Cusach, 2 Lol Lep. 113

[122] If the condition of it self be uot wwainst law, yot we have made it so hy
our uverment. March 158, otherwise of simony.  Vile | Cro. 180, 425, 1 Leon. 203,
Jones's ease. Mo. 641, 2 Cro. 249,

Holt Ch. J. That don’s aid this cass: it's ayreed, that where an Act of Parliament
makes » bond void, there an wverment that it is against the statute {altho’ it duth
not appear in the boud) shall he admitted, and shall make it within the statute ; hut

81
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it cught to be such an averment, a8 consists with the condition of the bond, and not
i trary to it. ) ) )
luc]i;h“?l?;.,a:!:]:"[io;]eemi to be very much iu restraint of trade, for ‘lt._no{. Enl i';"tl.g:
the rlelfenda:nt but hia executors and administrators also (ior;hey anufm;l; s ot
eanilition} which is contrary to the publicé(} gccl:;cfl) ; T]%ddii?fatll'ﬁz :aas‘i a(; The bgtwaen
b Ly e Exc}lequer;anﬁ‘:rha;e it is in general, and the case of

&l i rticular place, )
lb’:::;l ﬂiﬁt .?jli:}mi]se]:gtain?;eached thereby, for there the person restrained had a good

wl]illl;'fﬂzgo.}l " In the last case the consideration ie pot material, for we are only to

wke care of the common-wealth, and not of} the l[.;a;t.y, v:ll.::é;:a:gr lh: ﬁ;:;:;:?:rsp a::d,
Al ‘uot?  And & man may restrain himseli from ]
E:lf’i::l’i;) ltlli?a gommon practice, whelile an]ap'}:orentﬁelg;\;::. hﬁ?mm:s]tf;] F?;et:::iet::;
s in his s hey are worth, and the master ]
goods in his shop than the) : et
o . 143. Noy, 38. Mo. 118, 242, jour .
muri';l]irelt‘?{is 8;::11 Holt beld the bond was void, and salq, that in the ::?:: :ft :dh:
Tavlors of Exeter versus Clorke, the condition of the bond being n(olt to ?‘ze cise 8 trade
u:l'fi;;c:at.er was adjudg’d good ; but that judgment was reéejsa in the eq’
Uhu;nher on solemn argument against the opinion of Jouea . oot for L can chuse
it is usnal to restrain & lessee from such a trade in the house let, :
whether [ will let the bouse, or not - Exchequer-Chamber, in the case of
. Apgainet the judgment given in the Lixchequ A
?'iwl;tlex.]r);:; :T;f Efeat];;: 1 Sa?un . 311, Penham and Hemlock's case. A bond not to use
rade in such a strest, good. .
' er{ {\:'allilabla consideration will make such a bond good. buv more vhan he bad
An other part of the condition was, that be s!_muld_ not uyl ore than be b
done Lefore, which by Eyres is ill, because it restraius him from inlarging .

The Court was clearly of opinion, that it tendel toa monopoly, and gave judg-
meut for the defendant.

[123] LecnuEse aND THOROWGOOD.
[Disapproved, Giles v. Grover, 1832, 6 Bli. N. 8. 302.]

i he goods, &c. are in custodia
3 2 d. 236. After judgment executed, the goods,
1 Showiu}_.;;s; agdhﬁnt liable to Exchequer-process, or commission of bankrupte,

Trespass by the assignees of the commissioners of bankruptey against the Sheriffs

i i 1 found by special verdict, that one
thers, for taking his goods: it was four ial verdi
%i L;;[l}dﬂl‘:;azl:iv?ntner, and a judgment bad against him, a':ldh& E:rl ti:c:s b::;::;;d'-
”It,ul g'T'l;h of April, and afterwards, viz. the 28th of April, f? » fcu. . a{mrw"d;
:.Ts lh"!}t-i_t of Apri}] the sheriff took the goods by vertue of the fieri :3:::1 ; afterwards
" xtont jssaed out of the Exchequer, whereby the goods ar}? n oub of the
*!ltul"i‘t“frg hands : afterwards the commissioners of ban!{n;pt::ﬁy; u;?ﬁ :Grzn whog ment o
the itors, i brings trespass Rgalng I8, &
lh;::d??;?;:l’;uzn:i ?1312 :;::a%l:e:eamli":fhetherpxe defendante be guilty, or not, is the
goads
lluc?‘tr])?lléifen for the plaintiff. That the fieri facias being after the bankruptcy comes

10. s .

tou late by the statute 21 Jae. .  ment is b initio. y and
1 Bowyer's cage, that an inrolimen good Bail,

Jum\nﬁr?'s}:;;ysﬁﬁd271, Iihat an action lies against the sheriff on an execution after

] 1 ' .

R A in i King's debt, but a process in aid ; that

T tra. That thie is not for the King's s b ! hat
nuch“:?::g?tm:lf Oa[}dr shall not take the goods taken in execution by the fieri facias
Vide Buly an Bm;l:ﬂ:;{satmi;;a extent cams time enough befors the assignment ; and

Shower sal 1 b : ) e
89 i;x:;?lle bpr‘;.:z‘:f,ice of the Exchequer. vorsus Lewis in the Exchequer 20 Car

“ide Sish and Bunlon’s case there accordingly.
! Mt}ﬂ{oit C{?J. The property of the goods is veste

d by the dalivery of the fieri facias,
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+6lf, the sidings, and the turntables on which the carriages
of the land at the side as is occupied for the necessary

sry sense, part.of the railway ; and I think that so much ofd

same width as the side of the railway adjacent is, like]
the railway,

st the rest of the property is liable to the full rate. Aas to
cely contended that they could be cousidered part of tha
exemption. As to the other premises, we have not to
i the words of the case, **necessary for the use and
ich, and counected and used therewith,” which no doubt
ords of the Act, whether they are “used” “as a railway.”
a distinction is made between the railway and the station

the exceptions I have stated, are ancillary to the workingg

rt of it. T think therefore that, on a fair interpretation
Legislature, those things are not intended to fall within
18 just; for, though the railway companies do not derive
s for which the district rate is levied, yet the stations and

ive benefit, in perhaps a greater degree than any other

: chief expenditure of the vate; and it would be unjust
isted equally with other property.
f opinion that all the subjects mentioned in the case are

e exception of the sidiugs, the turntables and the plat- 4

i the latter put by my Lord.
whether these things come within the proviso subjecting
rate. In the ordinary practice of rating railways to the

on is made between the line of the railway and stationa

wl as ancillary to the traffic on the railway, but not being

5 of the Act in question are very conecise: but I think that §
consider the offices in the present case as no part of the

that they are rateable at their full valua.

to the same conclusion. We are applying the provisiona
8. 88, to the case of a railway aud buildings ancillary to
listriet of a Local Board of Health.

the enactment is, that the occupiers of the eclasses of
the expeuditure of the district rates shall be liable to ba
scupiers of the clagses less benefited at Lhe lower rate ; and
benefited is that which is occupied immediately for the

ﬁ the traffic on the railway, and used for the purposes o

.he kinds of property not so occupied are not to be rated J

Sneral object of the Aet: and we are now to apply its
"a&e.
ldway is named amongst the kinds of property favoured,
msolidation Act, 1845, 8 & 9 Viet, c. 20, s. 15, it is enacted
¢ from the line delineated in [198] the plans, provided that
tend to a greater extent than oune hundred yards from the
ich the words line of railway used in that Act have been
construction of the present Act. I believe that there has
.1 (a), that the Company are authorized to move the centra
vtds, though tbe consequence may be that the extremity of
g8 necessary for the new line may deviate more than one
xtremity of those necessary for the old line, but that the
powers of the company to take launds for stations or other
v of the line; and that such stations and ancillayy works
G ratlway.  And it secms to me that the word ©railway,”
o understood ina similar sense. I think allland supporting
it be embankment or slope, is land used 2s a railway, and,
._ux'pose only, is favoured within this Aet.  But it does nat
+ lands are within the exemption if they be eonverted into

!

The Bristol and Ereter Railway Company, 6 M. & W, 320, g
d v. Novth Slaffordshive Railway Company, 16 Q. B. 526,

1

4 5L & BL 199, THE QUEEN v. HUTCHINSON 77

sites for warehouses, or used for some other purpose, as then thay would not be used
for the purpose of a railway only.

1 think also that sidings having rails on which the carriages go, and turntables, are
in every sense part of the railway; and I do not think they cease to be so merely
pecanse & roof is put over them.

[199] But stations and all those buildings for which under their statutable powers
the Company may take Isud beyood that necessary for the line of railway are not
within the exemption ; such statione and buildings being, in general, as proximate as
may be ta the densest habitations of a town. I believe, Tn practice, in rating railways
for vhe relief of the puor, a distinction is made between the land occupied as railway,
which is rated according to its value as part of the whole line, and such ancillary
puildings, which are rated actording to their separate value, Such a practice has not,
as | remember, been the subject of judicial decision: but its existence may facilitate
the making of the rate in this case.

Ou the materials before ns, T agree that it is better to hold that so much of the
platform as tests on the laud taken for the line of railway is within the favouring
¢lanse.

(No fourth Judge was present.)

Rate to be ameuded accordingly.

[200) THE QUEEN against WiLeiay HUTCHINSON.  Saturday, November 11th,
1854, By a turnpike Aet it was enacted that the moneys to be received by
virtue of the Act should be applied *in the first place” in discharging the
expences of obtaining the Act, “and the remainder of such moneys shall” (after
payment of the expences of erecting toll gates, &o.) '“from time to time
be applied in keeping down the interest of the pringipal moneys” horrowed on
the credit of the Act, “and in” repairing the turnpike road, “and lastly, in
repaying the principal moneys.” The road being out of repair, an order of
justices, under stat. 5 & 6 W. 4, ¢. 50, 5. 94, was made on the trustees to pay a
sum to the surveyor of the bighways to be applied to its repair. On appesl to
the Bessions, a ease was stated by which it appeared that the trustees, after the
road was ont of repair, and before the order was made, had applied all their funds
to paying the annual interest on the money horrowed, and the arrears of interest
due in previous years, and that the amount applied to the payment of arrears
exceeded the amount in the order.—IHeld: that the words “keeping down the
interest,” in the Act, meant paying the anuual interest as it acerued, and did not
include paying arrears, which the Act left to be provided for in the same way as
the principal; and consequently that the payment of interest, though the road
was out of repair, was a legitimate appropriation of the funds, but that the pay-
ment of arrears of interest wheu the road was out of repair was not a legitimate
appropriation.—Held, also, that the order ought not to be wmade unless the
trustees had funds in their hands applicable to the order; but that the trustees,
not being eutitled to take credit for the improper payment of the arrears of
interest, must in this case be considered as having so much of the funds in baud.
-~Order confirmed.

(5. C.3C. L. R. 104; 24 L. J. M. C. 25; 18 Jur. 1116; 3 W. R. 70. Distinguished,
Bruton Tuwrnpike Trusiees v. Wincanion Highway Board, 1870, L. R. 5 Q. B. 442.
Applied, Market Harlorough Trustees v. Kettering Highway Board, 1873, L. R.
£Q. B. 311.]

Three justices of the county of Cumberland made an order, nnder stat. 5 & 6 W. 4,

e s 94, whereby, reciting that a highway in the parish of Penrith was out of

tupeidry that it was pary of the turnpike road made under stat. 3 & 4 W 4 o Ixxx.(«),

w) Local and persoual, public.  *“An Act for more effectually repaiving the road
from the east end of a close called Lord’s Close, in the parish of Broughaw in the
+owiy of Westmoreland, by wav of Brougham Bridge, into the town of Penrith in
tiesawnty of Camberlamd,” .

meet. 1, after o recital of the passing of stat. 32 . 3, c. exxii. (post, p. 203, note (a)),
arh o further recital as follows, ** Anid whereas the trustees acting in the execution of
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272 THE KING 0. THOMI'SON AND
of the name of Kdwanis, very miuclresciubling (e persun o
recently executed for « highwuy robbery, am
awlal woment of bis fate, he had commniie
the chaplain tn ordinery of the prison,
roblery then uider consideration. e tlherefore subrmitted to the Court, that
Mr. Villette's knowledge upon this subject lad proceeded from the solern declaration
of a dytug man, it was admissible cvidence i favour of (e prisomer. {See the cas
of Henrietta Radbusrue, post, Oid Bailey, July Session 1787, and  Woodeoed's case,
post, Old Bailey Jauuary Session 1784.)
The Court,

 the prisoner. had been
Ithat iranediately previcus (o the
| sutivthiane tothe Fey, Mr, Villetie,
tonehing the vommtission of the wdintieal

i3

1t would be inconsistent. with the rales of evidenee, which wre rules
of justice, to examine o witness to the dechvration uf o persun dying under Che
circunistances deseribed.  The pranciple aporc whick this specios of +vi-[338)-cleuce
Is received is, that the wind, inpressid witli the o fal i

dea of approaching dissolution,
aets under & sanction equally powerful with that which it is prosuined to feel by a

solemn appeal to God upon an vath.  Tle declarations Hierefore of & person dying
under such circwinstances, are considerad as couivalent o the evidence of the living
witness upon oath. But to examine a witness to {he declarations of an attajnted
convict, would be carrving the rule of evidene. Leyoud its possible extent, even if
the person were alive ; for, as an attainted convict, he conlid not have been adnitied
to give testiniony upon oath, aud the dying declarations of sucl a prerson cannot,
congistently with the principles of justice, Iwe consilerm| i Iutter evidence than fiis
testimmony on oath would have been if e had been alive. The fact, however, tlat a
man resembling the person of the prisoner was execnted, ny e given in evidenee,
provided it is confined within such time ws to ke i probable that he was the
person who comntitted this robboers.

The prisoner’s Counsel did not vent

ure o cadl any
fact ;

witiss to establish that
and the Jury found the prisuner Guiliy,

Cast CLXV], .
Tar Kive e Tuomesos aso Macoasien,
{The penaities on stealing in a hwelling-Louse, o uot exteml] to the case of a
prisoner stealing the properi v of anotler in bis own thwellitgg-house. )
(8.0 2 Bast, 1.4 411,

At the Old Bailey September Session 1781, Eligabeth Thonpsen and Mury
Macdaniel were indicted on the 12 Aun. c. 7, for steuling seven guineas, the monies
of Thomas Clifford, in the dwelling-house of the siid Ma ry Muediniel

The statute recites, * Forasnmel as divers wiclked anc Hl-disposed servants and
other persons are encouriged tu conmit robheries iy honses, by privilege of demand-
ing the henetit of their elergy ™5 and therefuore enaets " That ath il every person or
persons hat shall felonivusly steal any money, gooils or chattels, wares or
tierchanidises, of the value of forty rlillings or neore, Leing o uny dweiling-house or
outhouse thereunte belouging, although such louse or ot house e ok actually
broken by such [339] ofivider, and atthaungli the owaer of syl sy, or any otdaer
pergon or persons, be or be not in sweh house or odit-temse, or slinll assist or ail any
PEISON or persons to cominit any such offence, shall i debarred from the benefit of
clergy.”

It appeared in evidence, that the house in which the lurceny was commitiod,
was in fact the house of Mary Macduniel @ and e Court LieJul, that the meaning of
the Legislature did not extend to the case of o person stealing in his own house {s)

{2) In Junvary Session 1780, Ana, the wife of Jol Giohil, was fried before
Mr. Justice Nares, presert L. €. B. Skynner, Moo Ashhuest, and Mr, 8, Adair,
Recorder, for stealing a leathern joerse, cunfaining six gnincas, &c. the property
of Willian Herring, in the dwelling-house of the said Juln Gould.  The Judges
were unanimously of opinion, that the prisoner condd ot e conviciel of the capitel
part of the charge, inasmieh as the Frlony was vommitted in dwelling-house of
Ber husband, which must be construed to he he dwelling-lowse, and the statute
evidently means the house of anothor,

The prisoner was therefore found guilty
of the siniple larceny ouly. This point was afterwaeds mientioned to Mr, Justieo
Gould, who concurred with the Judyes in tlis optnicu. A8
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assisting in the rescue of the goods.(a) In the present

and for the express purpose of
case it s guite the reverse, A wet of drunken fellows come from an ale-house, and
lastily set. themselves 1o carry away the geneva,

but whether with arins or without
he object which the Legislature

whether t
The gouwds are found concesled

1t scensvery questionable,

liad in view can be extended to the present case.
i a vault; and the words of the statute manifestly allude to the circumptance of

preat wultitades of persons coming down upun vhe beach of the ses, for the purpose
designed for their reception. (8ec the -

of vscorting uncustomed goods to the places !
case of Thomas Gray, July Sess. 1786, who was acquitted upon the authority of this
GpInion.)

The Court offered Mr. Attorney-General a special verdict upon this case ; but he
declinud 1o take it, and the prisoners were acquitted.

[344} Case CLXVIIL
Tae Kixu » WitLiay Muogrray.
(If & banker’s clerk be sent to the money room for moeney ou a particular occasion,
and he takes that opportunity of secreting money {or his own use, he is guilty

of felony.)
|§. (% 2 Hast, P. C. 683, Referred to, R.v. Thompson, 1262, 32 L. J. M. C. a3.1
At the Old Bailey October Session 1784, William Murray was indicted for stealing
one canvas bag value 2d. and nine hiundred anil fifty-twe guineas, value £999, 12s. 0d.
and eight shillings in monies numbered the property of Rohert, Henry, and George
Drummonds, Esqra. and Andrew Bacelay, Haq. in their dwelling-house, Thers
was a sceond count for stealing the same in the house of the asid Ueorge

rrummond.,

The prisoner was a clerk tu Messrs. Drummonde the bankers, and his department
was to keep the cash book ; but he had nothing at all to do with the strong room
where the money s kept. The keys however of this strung room were deposited
in the shop, snd all the persons concerned in the house had access to the keys, and
wern pecasionally employed to bring bags of woney from the stroug room. Ou the
5th April a bag of £1000 was discovered to be missing from the strong room ; and
from seme cricumstances relating to some liaves which were found to have beem
torn from the waste book, a suspicion fell on the prisoner, and he at length con-
fossid that he had taken the bug of £1000 from the iron chest in the strong room, in
the month of March, and also other sums at different times. It appeared that he
might have been intrusted with the keys to fetch money from the strong reom for

the use of the shop.

§t was contended on the part of the prosecution (Mr. Pigott), that s clerk or
sorvant to & banker or merchant who embezzles his master’s property is guilty of
felony, and net, as it was generally conceived, of a breach of trust only. 1In the
present case the prisoner was employed to keep the cash-book only, and wag not
trusied with either the receipt or payment of money. He had no charge whatever
of the money of the house, or even the care and oversight of it. He may have been
sent oceasionally to the strong room to deposit writings or plate, or to fetch a bag
of money when wanted for a particular purpose, but that will not alter the naiure
of his guilt, for where a clerk has only the care of or access to money for particular
aud special pur-[348]-poses, as paying a bill, and at the time he secretly and clan-
destinely converts it to his own use, he is as much guilty of & felony as if he had no

access to that drawer,  1f Lsend my servaut to my library for ene book, and be takes
another ; ot if § send him for my hat and sword, and he steals my cane, he is guilty
of felony.  Tn all such cases thure can be no question of his guilt.
The Counsel for the prisover (Mr. Ficlding) admitted that the law hed beco
correctly stated by the Counsel for the Crown ; and
The Court {Lord Loughborough) dirccting the Jury to the same effect, the

prisoner was found Guilty.

s and Mr. Baron Hotham

() 01d Bailuy December Session 1785, Mr. Justice Wille
adopbed the same opinion, and the pri The case of B. Spice.—
And at July Session Thomas Uray was
upen the sante construction of the statute.

suner was acguitted.
trivd before Mr. Justice Heath, il sequitted
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over foreignera only arises from consent ; Liowever, il may be otherwise in time of
war. It has been asked, in tlie course of 1his wrgient, if o Frenchman were kid-

napped and put ashore in this country, und committid & erime here, would he be
triable in this country ¥ That is u question difficielt to answer 5 but on high principle
he oupht to be sent to his own coumiry to b tried, B has been stated, that the
learned Baron, at the trial, laid it down, thut 1he ere Tt of the vessel being in the

possession of her Majesty’s officers was suflicient to nimke these parties triable here ;
but T submit that that is not sufiicient, unless 1hit possession was a fegal one.

[87] Dr. Harding, in reply.— The first part of 1he n rgiinent of the Queen’s advecate
that I have to answer is, that, afier the slave trade was declared to be at an end,
there was no limit to the right of search. By the terms of the Portuguese treaty,
vessels are not 1o be detained, unless upon 1he visit theve s undeniable proof thut
there have been slaves on board. Tt is sail that the cyaipnient of the vessel shews
an unlawfal purpose, and it may be that she has violatwd the treaty, but the Crown
should have shown some municipal law of Brazil that Jus been violated. The fact
of equipment may shew that the vessel was engaged i an untreaty-like act, but not
in an unlawful act. It has also been suid 1hat * The Keho ™ was captured by ** The
Wasp,” because the boat took her. In the casu staiwd by the learned Baron, the boat
is not identified as the boat of * The Wasp,” und it uught not to be presunied that
she wus so. Tt does not follow, that, becanse Biitish sithjects would be triable here
for ooffences compotted by theis on board the " Felividad 7 that sliens would be so,
Depardo might be suid to be in some degree within the: lgeantia localis, as he had of
his own accord entered on board an English ship.

Pollack, C. B.—His offence was committed on land in foreign country.

Dr. Harding.—With respect 10 the cascs that Luve been cited as to claims to
restitution in time of war, they valy shew 1hat you must come with clean Liands ;
and, unless you were cugaged i a lawful 1ralkic, you are not entitled to restitution.
Chancellor Kent says (Kent’s Comm., part [, leetire ix, p. 200), ** The final decision
of the question in this country Las been the saine as in the case of * The Louis” In
the case of * La jeune Bugénie ” {2 Mason’s Rup. 109), [88] it was decided, in the Circuit
Court of the United States, in Mussaclisetis, after a nsterly discussion, that the
slave trade was prohibited by universal law.  But, subsequently, in the case of * The
Auntelope ' {10 Wheaton's Rep. 66}, the Supreme Court of the United States declared
that the slave trade, though contrary to the Luw of nature, had been sanctioned in
modern times by the laws of all nations whe possessed ddistant colonies ; and a trade
could not be considered as contriry to the kiw of nations which had been suthorized
and protected by the usages and laws of all commercial nations.” It is admitted,
that, by this seizure, the property did not puss: then, can it be contended, that a
mere capture brings all the partics within the English criminal law 2 Brazil had not
abandoned these persons, and they had not come voluntarily into British jurisdiction.

Coltman, J.—If you proceed in the Adwiralty Count against a neutral, which
has rescued herself,—I mean in 1he case of wy illegal ciapdore--what is the result ?

Dr. Phillimore referred to the cases of * The Mury ' () und the * The Dispatch
(cited, ante, p. 93).

Sir J. Dodson, Ad.-G.—The usual mode is to bring in the ship’s papers, and examine
the master and two or three of the crew on standing inlerrogatories and some special
ones, and then the Court decides.

Dr. Jesse Addams.—-That is in time of waur, when the right of search and capture
is, that one may bring in friend or foe, subject only 1o costs and damages ; but
that is only in [88] time of war. In time of punce ther is no right of search except
by treaty. ’

The case was afterwards considered by the Judges, Lefore wham it was argued ;
and a majority of their Lordships were of opinion 1hat 1he conviction was wrong, on
the ground of want of jurisdiction in an Englisl Comrt 1o try an offence committed on
board the “ Felicidade ™ ; and that, if the lawful possession of that vessel by the
British Crown, through its officers, would be sutficient 16 give jurisdiction, there was
no evidence brought before the Court at the trial to shew that the possesgion was
lawful.

(@) b Robs. Adm. Rep. 200. In that case, * The Mary * had been taken, and her
crew, who where put on beard ** The Matilda,” a cartel vessel, got the boat of “ The
Matilda ”* and retook *“ The Mary.” H was beld that this was not a legal recapture,
and that, being illegal, it did not revest the interest of the cwners of © The Mary.”

e
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Tindal, C. J., Pollock, C. B., Parke, B., Alderson, B., Patfesen, J., Wl.ll_mrpa, J.,
Coltman, J., Maule, J., Rolfe, B., Wightman, J., and Erle, J., held the conviction to
be wrong. .

Lord Denman, C. J., and Platt, B, held the conviction right. o ] .

Lord Deaman’s opinion wan ux follows : ™ T thought the conviction right. It
nppeared to me that the possession of the Brazilian vessel by the British oﬁcer:d wl:.
a lawful possession, under a seizure made by them of the said ship while employ 3;
Brazilian subjects in the slave trade; and [ thought the vessel so in possession :i
British officers, under the general authority from the Crown, was a British vessel,
for the purpose of founding the jurisdiction of the Court of Admiralty ; and, of cgurnei
since the late act {thestat. 7 & 8 Victh. c. ?1), of }the court of oyer and terminer and gao
delivery at Exeter, to try crimes on board such vesgel. R

hBar}:m Plait’s opi_niuny was a5 follows :—* The 22nd [100] section of the stat. 445
Will. 4, c. 36, gave to the justices of oyer and terminer and general gaol dehverljl' at
the Central Criminal Court, and a subsequent statute {a) to the Judges before whom
the assizes at Exeter were holden, jurisdiction to try the prisoners, if the alleged
offence had been committed within the jurisdiction of the Lord High Admiral. The
question, therefore, was, whether the act which caused the death of Mr. Palmer was
committed within that jurisdiction. Upon this subject I ha,ve always thﬂi‘lth]l:-,
and still think, that, as Captain Usher commanded her Majesty’s ship of war b e
Wasp,” and was stationed with that vessel off the coast of Africa for the prevention
of the slave trade, the compact entered into between the British and Bgazd.mndgolfierr;-
ments by the then subsisting Brazilian treaty justified him in directing, an Ee& .
Stupart in effecting under such direction of his superior officer, the capture.oht b:

* Felicidade * and of *The Echo,” and their detention during such time as mig :

necessary for the purpose of submitting the circumstances att'end}n t'hﬁ’“l _c3 ‘&1:0;

to the judgment of the Mixed Court ; and ti_mjr.,rlurmg wach fi(;tentm!&oht ?i ]: ic muein

she was in the lawful possession and dominion of her Ma]t:s.-ty, and her deck aa

within her Majesty’s Admiralty jurisdietion as the deck of * The ‘Wasp .
The prisoners were discharged.

[101] Old Bailey April Session, 1815, before Lord Ellenborough, C.J.,
Mr. Justice Chambre, and Mr, Baron Wood.
April Tth, 18815.
REx v. WILLIAY SAWYER. . .
I ) t. 33 Hen. 8, c. 23, a British subject was triable in t?us country for the
(Lndrfll;lt'g;st:f another British subject, committed on land within the ter%tqqtff
a foreign independent kingdom. In such a case, the mdlct.melut Bl me:lh{
shewed the parties to be British subjects, by stating, in the usua! n:;nner, of
the deceased was in the peace of the king, and conclut}mg against the peace

the king. Such an indictment need not conclude coitra formam siatuh.)
[Subsequent proceedings with annotations, Russ. & Ry. 29k .]t : Lishon
Murder.—The prisoner was indicted for the murde_r of Harriet Gasket A :11 sho ;
in the kingdom of Portugal, on the 27th day of April, 1814, am?r l\lvag 1(;11'11:1; :1;1; t:v =

special commission issued under the stat. 33 Hen. 8, c. 23 (b). e indictm:

* i jurors he King upon their oath
follows :—* Londen, to wit. The jurors for our Lord t !
?)iea?anz,wfhat William Sawyer, late of Loéldonl, %ent%lerqani‘noriél:\:fn%hzhg ::31. ;:lni r(jﬁ
b hi , but being moved and seduced by the wnstigat evil, he
foe:;) r:a i::ite):]e:; thtal 27th (il.y of April, 54 Geo. 3, with force and arms, &t Ll;bun, in _th:
kinédom of Portugal, in parts beyond the rea without England, in H.(;l hupogeic:’n
Harriet (askett, in the peace of God and ;}ur nﬂ}d Lho:d dtléa, h;l]l{i tahner;. ::. ult{.; e:;d s,h.gé
feloniously, wilfully, and of his malice aforethought, did make ar .
id Willi in pi { five shillings then and there
the said William Sawyer a certain pistel of the value o 1 Sa her
i ; 1 Le the enid William SBawyer
Joaded with gunpowder and a leaden bullet, which pisto e the said Wl e v
d d there had and held in his right l}and 1o, at, and agains
g]agi(;:tl- diderthe:il and there, to wit, at LI‘[M:E}O;: afor;sald,f mt}];:lt;hregﬂggt it;; :ne;
i ’ feloniously, wilfully, and of his malice atore ,
ggc?l:);tgf ’I’lgi:;'nihifhoilhe sa)id William Sawyer gave to the said Harriet Gaskett one

ta) The stat. 7 & 8 Vict.c. 2. As to the laying of the venue under this statute,
see the case of Regina v. Jones, post, p. 165. 3
{b) That stat. was repealed by the stat. 9 Geo, 4, ¢. 31.
stituted for it by sect. 7 of that Aet,
N.P.vi—2*

and other provisions sub-
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miortal wound (describing it}, of which mortal wound the saild Harriet taskett © then
and there, to wit, on the said 27th dav of April in tle yeur aluresaid, at Lisbon afore-
said, in parts beyond the sea without Englud, dad fnstauly die. Awd so the jurors
aforeauid, upon their ontl aforesnid, do sy, that 1he s WHlm Naw ver, her the
said Harriet Gaskett, in nuanner aml form aforesail, Telonionsl v, willully, wnd of his
malice aforethought, did kill and nneder, wpinet the peace of onr soid Lord the
King, his crown and dignity.”

Before the prisoner pleaded to the indictment, Alluy, for the prisoner, objected,
that he could not be tried in this country for an offence commitied in o foreign inde-
pendent kingdom.

[102] Lord Elienborough, €. J., said that it would be best to hear 1he evidence
before discussing any of the legal questions.

It was proved, that, on flie 27th of April, 1814, several porsous i a honse at Lisbon
lheard the report of two pistols, which were Ared 1o the garden belonging 10 that house,
and that, on their going there, they found thut Harrict Guskett bad been shot by the
prisoner, who had also shot himself. Harriet Gasheil Jied ol the wound thus given,
but the prisoner recovered.

Verdict—guilty.

Alley and Curwood objeeted, in arrest of judgment, fhest, that an uftenve committed
within a foreign independent kingdom was wol trinble in 1his country seeondly,
that it did not sufficiently appear, by the indictment, thut either the prisoner or the:
deceased were British subjects ; and, thirdly, that the hidictient dil not conclwle
contrd formam stetuti, as it ought to have done.

Lord Ellenborough, €. J., said that he would reserve the cuse for the considerution.
of the twelve Judges.

Garrow, A. &., Knapp and Abbots, for the Crown,

Alley and Curwood, for the prisoner.

Before Lord Ellenborough, . J.; {iibbs, €. J. 0 Thoapson, 13.; Heath, J.; Le
Blanc, J.; Chambre, J.; Gralum, B.; Wood, Bl Bavley, Jo; Dampier, 3.
Dallas, J.; and Richards, B,

Curwood, for the prisoner.—The stat. 33 Hew, #, o 23, eialles the king, in cises
of treason or murder committed “ within or withowd  his duminions, 10 issue a cont-
mission to try the offender. On thix statwie the conmnission for the trial of the presemt
cage issued ; and T object, Hrst, tlut the court mnder thal enneision bad no jurs-
dietion 10 try a person for an offence commmitied within the Fds of o foreign mde-
pendent. kingdom, governed by its own Taws and ire own benisldnre s and, secondly,
that, if the Court here had a power fo try s nflence locally so committed, the juris-
diction only extends o cases where 1 he partics wve Britistosuljects, wliieh these pau
are not either of them averred to be in this indicinient 1 s, 1hirdly, that the mdiet-
ment does not conclude contré formwm statoti.  With respect 1o 1he first objection,
the statute, both by its title and preamble, appears to have veference 1o offences
committed within the king’s dominions. By the title. it appoars 10 relate to the trial
of persons who confess treason, &e., ' without rernding 1he same to be tried in the
shire where the offence was commirted 75 and in 1he preamble it is vevited, that persons
are brought at preat expense from = divers [108] shires sl places of this realm and
other the king's dominions ” to be examined hefore the Privy Council anul the
enacting part of the st section of the stutule gives The comiizioners to he appointed
under it power to try treason or wurders in whatsoever 7 pluce, within the king’s
dominions or without, such offences ™ have hecn comuitted. 1 awdnt, that, if the
words * within the king’s dominions or withonut ™ are faken in their most extended
sense, they must include any part of the workl; Tt Ale L eonst ruction of words
is according to the subject-matter. Tn another port of this very act, the meuning
of the word * persons " must be limited, Decutne, if the sine species of extended
construction were put upon it thut is sought 10 be put en the words © within or
without,” it will inctude every humau being, mind wny loreigner connmuiting a nurder
within his own country might be tried for it leere; arl il it be answered that the
word * persons ” does not extend to all persous, buuuse, by the law of nations, every
government is supposed to legislate for its own subjerts, the same rule ought to apply
here, and your Lordships will put that construction on the words whicly 18 consistent
with the law of nations. The common law of Fuuliud was =i strict as to juriadiction,
that even a civil action must hawve heen tried in 1k connty i whicli the vause of action
arose s and a learned authority has said, that the fivst case fnowhiclh the law of venue
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in eivil cuses was sertled was in the 48 Edw. 3, in which a bond made in Normandy
wis declured on as having been made at Harflete, in Kent. (¢}, but there was no
relaxation of the rule as to criminal cases in any instance till the reign of Henry VIIL ;
andl it was not until the reign of Hdward VI that a murder, where the blow was in
ot cutnty wid 4he dentl in anol ler, wan psoke trisklo imoeither arl Lhere wus ne
criminal case at all in which the loeality of jurisdiction was departed from till the
stat. 4 Hen. 8, ¢. 2 (which was made perpetual by the stat. 24 1en. 8, ¢. 2), by which
it was enacted, that, if any murderer or felon alleged that he was taken from sanciuary
in a foreign country, the same jury who try the murder shall try this matter. The
statutes 26 Hen. 8, c. 6, and 32 Hen. 8, c. 4, were passed to authorize the trials in other
Maces of treasons committed in Wales ; and the stat. 35 Hen. 8, ¢. 2, is for the trial
of treasons committed out of the king’s dominions; but it is stated by Mr. Serjt.
Probyn, in the Appendix to the State Trials {Vol. 6), that the stat. 35 Hen. 8, ¢. 2,
was made expresshy with & view to Ireland (4) ; and all thesc acts of Parliament give
some degree of information to the construction [ am putt ing on the stat. 33 Hen. 8,
¢. 23, Lord Hale, Hawking, and Luord Coke ull give the stat. 33 Hen. 8, c. 23, without
comment.; and Lord Coke, in his definition of [104] murder, limits the commission
of the offence to * within any county of the reabn,” and also says, that, if two of the
king’s subjects go to a foreign realm to fight, and the one kill the other, the murder
i triable before the constable and marshal (3 Inst. 47, 48), but he does not ssy that
4 special commission could issue under this Act of Parliament. So, Lord Coke says
(1 Inst. 74 &), “ If & subject of the king be killed by another of his subjects out of
England in any foreign country, the wife or leir may have an appeal before the con-
stable and marshal ' ; and, after mentioning the case of the wife of a person slain
in Scotland, he adds, © And so it was resolved in the reign of Queen Elizabeth, in the .
cuse of Sir Francia Drake, who struck off the head of Dowtie, in partibus lransmarinig,
that his brother and heir might have an appeal, sed regina noluit constituere, con-
stabularium Anglie, &e., et ideo dormivit appetlum ?(c). The case of Dowtie is that
wlicll is said 10 have inflicted the greatest infumy on the memory of Drake, aa, in
his first voyage round the world, he, from envy, took his rival on shore at Brazil, and
then imputed mutiny to him, and beheaded him. His brother brought an appesk,
but Queen Elizabetl would not grant a comiuission appointing a lord high constable
1y try it, and it was never tried. It is singular that Lord Cuke should not have noticed
that Sir Francis Drake might have been tried by a commassion under the stat. 33 Hen.
&, ¢, 23, if thet could have been done. There is no reported case of a trial under the
stut. 33 Hen. 8, ¢. 23, till the year 1720, thouph the statuic was passed in 1641 of
that case, which is Ely’s case, there is a slhon note in Mr. lust’s Pleas of the Crown -
(1 Kast, P. C. 370). The death of the deceusel had happened at Dollars, in Sweden,
and the point there taken seems to have been, that the Act. of Purlianient only extended
to Kngland, which would not be an available puint, as the Act of Parliament clearly
extends beyond England. There was another case of a murder at Barcelona {d), but
[ [105] have not been able to find any repurt of it. Governor Wall's case (28 8t.

{«) In the case of Sir Ralph Pole v. Str Richard Tochess, Year Book, Hil. Term,
48 Edw. 3, p. 2, pl. 6. )

(b) The title of that stat. is, ™ An Act concerning the Trial of Tressons commitied
out of the King's Majesty’s Dowminions,” and fts provisions relate to treasons com-
mitted out of the reabm of Hegland.

(¢} Mr. Hargrave, in his note to this passage (0. 37), says, © In te reign of Charles
the Wirst, the Lord Keeper and Judges of the King's Bencl were advised with on a
like occasion, and held that the earl marshal could not take an appeal without a high
constable, and accordingly the king appointed the Earl of Lindsey twice to the office,
once to try an appeal by Lord Rea ugainst Mr. Ramsey, for treason committed in
tiermany ; and a second time 1o try an appeal by the widow of William Wise againat
Willizm Holmes, for ihe murder of her husband, in the island of Terra Novs, 1n
America.” Sir Richard Hutton, in his Reports (p. 3), says, © And 26 Eliz.:—
Doughtie’s case, petition was made to the Queen by the heir to make a constable and
marshal, but she would not.”

(d) The case of Chambers, tried n 1709 : it is referred to in the case of Rex v.
Althoes, 8 Mod. 144, in these terms : “ And of the same opinion was the Lord Chief
Justice Holt, in Chambers’ case, who was tried here for a murder committed in
Barcelony, in Spain, who said that triul was good by virtue of the stat. 27 Hen. 8, c. 4,

though the case was not within the mischief recited by that Act,”
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Tr. 51) mmy be cited, hut that comes within the construction | am contending for,
a8 the offence for which Le was tried aceurred within the king's dominions, being in
a foreign settlement. Captain Roche’s case was like the present.  In the year 1771
he went ashore with Mr. Ferguson at the Cape of Good Hope, and killed him in duel.
He was indietal in this cowntry wnler the stat, 35 Hen, 8,023, and wishied 1o plead
two pleas—a plea of antrefois acquit belore a Judge at the Cape of Gosd Hope, and
not gmilty, e was told by the Court thid he condid not plead both, and Le relied
on the not guilty, and was aequitied.  There was wlso 1he vise of Mr, Hutehinson {a),
who was indicted for a murder in Portugal : lte cliose tu rely on a plea of autrefors
aequit, and suecesded on it. In these cuses, thercfore, the objection made in the
present case was not taken. I now come to the second point, that the indictment
is defective for not averring that cither of these parties were British subjects, and
that that was not proved.

Le Blane, J.—It appeared so at the trial, disl it not ?

Curwood.—It appeared that the prisoncer went from 1his country, and was in the
service of Great Britain ; but there were many Portuguese in the British service in
the commissariat department. 1f the jurisdiction is to v supported here, 1 apprehend
that it must be upon the ground that a British subject owes allegintce to the laws
of his country wherever he gogs, notwithstanding b niay owe a local allegiance else-
where ; and that, a British subjeet being a part of the state, the British legislature
can bind his acts in a foreign country. This principle received much consideration
in the case of Rex v. Depardo (b); and 1 submnit, that, if it be necessary that the
parties should be British subjects to bring then within the jurisdietion of the Court,
it is essential that that fact should appear on the face of the indictment, and that,
if it does not so appear, the indictment is bad.  With respect to the third objection,
that the indictment should have concluded contrd formam statuti, 1 am aware that
it will be answered that this was an offence at common law, and that the statute only
gives u mode of trial.  But Iapprehend that the stutute has inade a material difference
in the offence itself, as a conviction on this stutute would he followed by all the con-
sequences of a convietion for felony, [106] nainely, forfeiture of lands and corruption
of blood. Before this statute, offenders of 1his kind were in a similar situation to
offenders on the high seas before the passing of the stur. 2% Hen. 8, c. 15, the latter
being triable by the Lord High -Admiral under the eivil law, and the former by the
constable and marshal, also under the civil law ; there heing no sueh thing as felony
by the civil law, according to our conception of the terw, felony being a penal con-
sequence under the feudal law ; and Tord Coke says (3 Inst. 112), that pardon of all
felonics does not pardon piracy, and he refers to & case in the refgn of Queen Elizabeth,
as to the robbing on the high seas of certain merchants of Yenice, I admit that
Lord Coke also says (1 last, 391 b}, that, if  pivacey e teied hefore thie Lord Admiral
in the court of the Admiralty according 1o the civil law, and the delinguent there
attainted, yet shall it work no corruption of blamd nor forleiture of his lands ; other-
wise it is, 1f he be attuinted before commissioners by foree of the statute 28 Hen, 8,
c. 15" And Lord Hule, too, lays it down {1 Il. . €., . 27, p. 355), that, if pirates
be convicted before the Admiral, or persons be convieted of treason or murder before
the constable and marshal, it works no corruption of blond ; hut if tried before jury
it does so.  And he further says, that “ it is oui of the question that piracy upon the
statute is robbery, and the offenders have been indicted, convicted, and executed
for it in the King's Bencli as for o robbery.” If the offener itself is not altered by the
statute, it is no felony, and an indictnient churging it us a felony is bad ; but if the
statute makes it a felony, the indictment nust conclinke contrd formam statuti s und
if it does not, it is therefore bad.

Abbott, for the Crown.—It is admitted that there niy be a trial in this country
for a murder committed in & foreign dominion belonging 16 Lis Majesty, but it is con-
tended that there can he ne trial for a wurder conomidted in o foreign country not
belonging 10 his Majesty, being, it is said, an fndepecdent stzte. To support this
objection, the title and preamble of the stat. 33 Hen. ¥, ¢, 23, Live been referred to.

{a) Cited Bull. N. PP. 245, and in ile case of Bewke v Tyrrelt {1 Show. 6), where it
i maid, ** The Court and jurisdiction of the Mliniralty reaches over the se all the
world over, and they muy sit at land anywhere in the East Indies as well as here ;
amt in 28 Car. 2, Hutelinson’s case, who was weeusol aned aequitted in Spain for killing
aoman there, it was held to be a good bar to sy proceslings here”

{1 Taunt. 26, See also the case of the Sissex Peerage, 11 0L & Fin, 85,
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But it is to be observed, that every argument to be derived from the title and the
preamnble of that statute would equally apply to an offence committed in any foreign
possession of his Majesty. Another argmnent is drawn from the silence of Lord Coke,
who, when mentioning the trisl before the constable and warshal, has not me_ntloned
the mode of trial directed by this statute. Tt might not have oceurred to him, and
it is too mueh to saythat an Act of Parliament is not te be construed according to its
plain meaning, because even the most learned person has not n_ot:ced it. h hm._l been
said that this objection has not been taken before, but I think due weight is not
given to the manner in which it was taken in Ely’s case. [have the manuseri note
of Lord King, who was present at the trial, and he quotes it by the name of ling’a
case.” His Lordship’s note is in these words : *“ At the sessions of oyer and terminer
in Justice Hall, at [107] the Old Bailey, London, namely, on the day of Decem-
ber, 7 Geo. 1, before 8ir John Fryer, Knight (Lord Mayor), King, Eyres, Montague,
&c. At this session, there was a special commission, founded_ on the 33 Hen. -8,_c. 23,
for the irial of Edward Ealing for the murder of Charles Bignell, at Dollars, in the
kingdom of Sweden. The conmmission recited the said Act, and that Edward Ealing
was aceused for the murder of Charles Bignell in foreign parts, and had thereupon
been examined by three of the Privy Council, who, upon examination, vehemently
suspected him to be guilty of the murder sciatis sgitur, &e. The indictment taken
under the commission was, that he, at Dollars, in the kingdom of Swede'n, without the
kingdem of England, did murder the said Charles Bignell; and on his arraignment
lie ubjected, by his counsel, that the said Act of the 33 Hen. 8, c. 23, taking it to be in
force still as to murder, extended only to the several shives in Engln.nd, 8o that a mur-
der committed in one shire muay, according to the method prescribed by that statute,
be tried in another slire, but not a murder commitied out of the realm ; but t-l_le Court,
on consideration of the statute, resolved that it did extend to murder comrfutt_ed out
of the realm. And & like commission had been granted in the late Qt_teen s time, in
the case of one John Chambers, who was indicted for a murder committed extra hoc
regnum, scil. apud Barcelona, in regno H ispaniz_s, was tried iqn J une, 1709, am_l scquitted ;
and thereupon the Court proceeded to try this Edward E:‘almg, who was justly found
guilty of inurder, and afterwards executed for the same.” That waa a case in which
the murder was distinctly charged to have been committed within the territory of a
foreign and independent prince ; and the precedent on which the Court relied 18 that
of & murder at Barcelona, also in the territory of a forcign independent prince ; and
it is impossible to suppose that the Court had not the stat. 33 Hen. 8, ¢. 23, brought
under its view with respect to the extent of ita jurisdiction to try offences committed
witlin foreign independent kingdoms. Of the ease of Mr. Hutchinson there is not

-any report that can be much relied on. It is mentioned in Shower (1 Show. 6),

in Buller’s Nisi Prius (B. N. P. 245}, and there is a short and hardly intelligible note

.of it in Keble {a).

Wood, B.—Have you the indictment in Ely’s case ? . . L

Abbott.—It has been searched for in the Baga de Secretis, to which these indiot-
ments should be returned, but without success, ss the first indictment that hes
been found there is that against David Roche, in the [108] year 1775, for the murder
of Captain Ferguson at the Cape of Good Hope, which was at that tine not belonging
to this country. In that case, the prisoner at first pleaded a plea of aulrefois acquit,
but afterwards withdrew that plea, aud submitted to the jurisdiction of the Court.
The next case was that of Kenneth Mackenzie, in 1783 : he was tried, convicted, and
executed for the murder of Kenneth Murray Mackenzie, at Moree, on the coast of
Africa. In iliose cases, the indictment was in precisely the same form as that in the
present case. Next came the case of Governor Wall, for a_murder at G{_)ree, in Africa,
which was a British settlement ; and, in 1307, William Williams was tried at Chelmis-
ford, under 2 special conunission, for a murder at Charleston, in North Carolina ;
and, in 1802, Henry Rea and two others were tl'ied_ fora murder at the Cape _of Good
Hope, then, I believe, a settlement belouging to his Majesty, and were acquitted (3).

{s) 3 Keb. 785. Tt is as follows :—" On habeas corpus, it appeared the defendant
was committed to Newgate on suspicion of murder in Portugal, which (by Mr. Attor
ney), being a fact out of the King’s dominions, is not triable b{l commisgion uUpodL
35 Hen. 8, ¢. 2, 5. 1, 1. 2, but by a constable and marshal; and t
bail him,” &e. o

{#) The evidence in the vase of Ree v. Bly, and u short abstract of ‘fhc indictment,
will be found in Vol. 3, p. 1, of u work in 2 vols. called * Select Trials at ihe Old

e Court refused to
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In the case of Depardo (1 Taunt. 26}, it appuars, Now the argument of Mr. Burrough,
for the prisoner, that lie was satisfied on the anthorities 10t 1he Court hal juris-
diction 1o try aw offence conunitted by ndepeden torcign kingdom. 1l there-
fore dil not take this point, though e did 1ot pass o over unnoticed © and when it is
considuered that the stat. 33 Hen. ¥, ¢. 23, recetved s exrition so late as the year
1803, it seems impossible to comtend with any effect that ¥ docs not extend to an
offence eommied in a foreign anad dadepenmding state s fur, by 1he stat. 43 Geo. 3,
e 113, 5. 6, it b recited, that the stat, 33 Heno 8 ¢ 25, s <0l W foree as to wurder,
and that no provision is made therein ws to the trial of scerssories hefore the fact in
murder, or for the trial of mansliughter, Cwherehy persous mnilty of those offences,
and meore particularly when sueh nurders or manshuugld ers Lappen to be cownmitted
out of the realim, and net upon the Ligh s, nuy freqrently eseape punishment
and the stat. 43 Geo. 3, . 113, then procewds to aake provizion for the trial of such
aceessories, and the (riul of manslbuaglier.  The seeomd objection is, that the indict-
ment does not contain any avermeut thad 1he person connnitting the offence was a
British subject. 1 am to submit, that such an avernwnt is vot. neeessary, It is not
i any of the precedents that I have referred 1o, amd it s ne i any of the indict ments
preferred under what is called the Adwivalty Conmisston under the other statutes ;
and Lo not kuow any resson that [108] would apply in o rase that could not apply
in the other, as it can burdly be vontended, that the cornnission, commonly called
the Acdhmiralty Conunission, for the trial of nrders on the high seis, would extend
to any class of persons 1o whom this statute docs not apply. The offence of piracy
may admit of a differeit consideration, fuor that i wyainst The liw of nations ; but
all the trials for nurder under the Admiralt y Cominizsion are aad horities in my favour.
The indictment in the present case avers, that the party nndered was in 1he peace
of the King, and that the offence wus committed apuina 1he peace of 1he King,
which concluding words (the contrt pacem) are vot words of Torn aned ceremony, but
denote that the offenve was an offence committal against the authority and laws of
that sovereign against wlose peace it is said tu be ; und it has been always held to be
necessury to lay the offruce against the pewce of the king in whose reign it was
committed.

Lord Ellenborough, . J.—Have you the form of any nulictinent before the con-
stable and marshal, to <hew Low 4t was laiel tieee,

Heath, J.—-They swere all appeals, and not inlictnients {n),

Abbott.—I have not any of 1them. The present indictinent alleges the pariy
murdered to have been in the pesce of the King.

Lord Ellenborough, €', ) —That is ao very muoerial allogation. It means under the
protection of the King.

Abbott,—As to the effect of hdictments convlling rustod precem, the cases are
collected in * Hawkins's Pleas of the Crown ™ (f) 5 and s ancient times, when the
palatinates existed, the indictment alwuys conchubed agiinst the peace of the Earl
or Lord Palatine (4 Inst. 205). This conclusion corfid precer is an assertion that the
offence was committed agaimst the laws of the King: and, if the situation of the
prisoner was such that he was not amenable (o the laws of this country, that should
be made matter of defence, as 1t was in the case of Depardo. With Tespect to the
third objection, that the indietment does not conchude against tlie form of the statule,
I submit that those words are only necessury whire tie slatire creates the offence (e),
and where, by statute, the benefit of clerpgy is tuken away; for an offence that was
felony before, it is not necessary to charge the ofence vonivd fornam statuti. So,
it has been held, that su indictment for marder under the statute of stabbing need
not conclude conrd formam statuti (L . PO 46510 nor an inlictment for the murder
of a bastard child, [110] though, hy statuve {Uhe stat. 20 Jue | . 27, repealed by the

Bailey, from 1720 to 17241 whicl is in the Hhrary of Lineol’s Tnn, There is also
an absivact of the connniscion, indiciment, & in Roche's o, in © The last pari of
the inventory and calemdar of the Baga de Secrvtis]” peinted in Append. I1. to the
5th Heport of the depnty keeper of the publa recoeds {presented to the Honses of
Parliument in 1844), p. 205, The like as to Mackey ase, def, 216, The like as to
Governor Wall’s case, of 224, The lke as o Willons' ease, . 228; and the
Nike s o Rea's cane, ol 2235,

{iry As to the court of the constable aral warshad, see 1 lnst. 123,

0y Vol 2, el 28, s 92 830 Neeulse the cose ol few v, Paglor, 5 10 & R 422,

(o) See Lthe case of Kapwe v Polly, wate, Vol 1, 077,
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stat. 43 Geo. 3, c. 58}, the concealinent of the death of the child would have been
evidence of the murder {2 H. . €. 289). 8o, in the case Rex v. Berwick (Fost. C. L. 12},
it was objected, that the Act of Parliament for the trial of 1he rebels in 1746 (19 Geo. 2,
¢. 9) unly authorized the trial of those in cusiedy on the lst of January, 1746, and that
the indictment was bad, because there wus no allegation of custody : but that ob-
Jection was overruled, and it wus ssid, that the common commission of gaol delivery
only extends to persons actuully in custody ; and yet that is never avarred (a}.

Lord Ellenborough, €. J.—At the Admiralty Sessions, in cases of murder, the
indictinents state the person killed as being in the peace of the king, and use the werd
** feloniously.”

Abbott.—And conclude against the peace of the king.

Le Blanc, J.—And not against the form of the statute.

Wood, B.—0Oflences there are stated to be within the jurisdiction of the Admiralty
of England.

Abbott.—" Upon the high seas, within the jurisdiction of the Admiralty of Eng-
land ' here it is stated to be ** at Lisbon, in the kingdom of Portugal.”

Curwood, in reply.—The case of Rex v. Ely, as it appears in Lord King's manu-
script, is in substance the same as I stated it ; and it seems difficult to suppose that
the omission by Lord Coke of all mention of this extensive jurisdiction could have been
an oversight, . . .

Lord Ellenborough, €. J.—Does Lord Coke, in the passage you cited, mention
the trial by the constable and marshal as the only trial for such offences

Curwood.—He does not. A

Lord Ellenborough, C. J.—Tlere is no statute which makes these offences triable
betore the constable and marshal,

Curwood.—The stat. 13 Rich. 2, ¢. 2, recites, that the court of the constable and
marshal had iucroached to itself contracts, and many other actions pleadable at the
common law, to the prejudice uf the king und oppression of the m; and then
confities the jurisdiction of the constable to “ contracts touching of arms and
of war out of the realm, and [111] also of things which touch armas or war within the
realm, which cannot be determined or discussed by the common law.”

Lord Elenborough, C. J.—It gave him no new jurisdiction, but confined the
jurisdiciion to certain subjects. .

Curwood.—The stat. 1 Hen. 4, ¢. 14, enacts, that ¢ all appeals 4o be made of things
dene vut of the realm shall be tried and determined before the constable and marshal
of Bugland for the time being.” .

Heath, J.—After the sttainder of the Duke of Buckingham, in 9 Hen. 8, there
was 10 constable, so that no appeal could have been brought between the 9th and
33rd Hen. 8, . L

Lord Ellenborough, C. J—That would shew a reason for a substituted jurie-
diction, :

Curwood.—There is a clear distinetion between those cases, such aa.Goremor
Wall’s and Williams®, whick occurred within the king's dominions but without the
vealin, and the other cases which have been eited, which occu.rred_ within foreign
independent states, and in which this objection was not taken, but might have been.
The siat. 43 Geo. 3, e, 113, has been referred to ss an exposition of the atat. 33 Hen, 8,
¢. 23 ; but it should be observed that the stat. 43 Geo. 3, ¢. 113, does not at all vary
the original act, or extend the jurisdiction in respect of place ; and the atat. 43 Geo. 3,
¢. 113, would have been necessary in cases like that of Governor Wall, for accessories
in cases clearly within the jurisdiction of the Court, and for manslaughter com-
witled within the king's dominions, but out of this realm. With respect to the
ubjection, that there is no averment that the parties were British subjects, it is sug-
gested, that, as to the deeeased, that is supplied by the allegation that the deceased
was within the peace of the King ; but, in answer to that, I should have relied on the
circumstance, that, when the palatinates existed, it was alleged to be against the
pice of the lords of the franchise; and it waa not till the stat. 27 Hen. 8, o. 24,
thut all indictments were required to be laid against the king's peace, the long alone
then having the power of pardon. The inference I should deduce from the indict~
wents stating the offence to be against the peace of the lords of the franchise, while
the [ranchise existed, is, that tho peace there alluded to is the locsl protection afforded
Ly the lord of the franchise, and that, therefore, neither the prisoner nor the deceased

{a2) Seethe case of Regina v. Whiley, ante, ¥ol. 1, p. 150.
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was, in this case, within the peace of the King, as both were in ile kingdom of
Portugal.

Lord Ellenborough, (& J.——The King Lag an inierest in the protection of his
subjects in parts beyond the realm, und there is w wib kiown 1o the luw of Eugland,
if subjects have suffered in their persons or goods i foreign parts 3 amd the persons
who have maltreated them there, wlen [112] they come intu this country, are called
upon by a writ out of Chancery to answer for it 1 su that the King’s subjects are con-
sidered us under the protection of the King, even vut ol the realn.

Curwood.-—The offender must be & person mnenalde 1o 1he laws of this country.
That nowhere appears by this indictiuent, which certainly states him to be * late of
London,” but that merely shows that Le Lud u residence In this eountry at one time ;
but he might be a foreigner notwithstanding tlat.

Lord Ellenborough, C. J— Against the pewe of the King” applies to the
offender : it relates:to his capacity to commit the crisne.

Curwood.—An argument has been deduced frum the wniform precedents used in
the Admiralty Courts, but there is a main distinction between an offence committed
on the high seas and in « foreign country. To lave muwle the offences similar, the
case put should have been that of an offence commitied in a fureign ship on the high
seas, for the Admiralty have jurisdietion only over offences committed in British
ships, and all persons on board British ships owe a local ullegiince, and therefore it
would be unnecessary to state them to be British subjects ; but when prisoners are
on foreign ground, and it is so stated in the indiciment, 1 apprchend, that, in order
to shew their liability to the laws of this country, it =hould be averred that they are
British subjects. With respect to the third point, that the cdictment does not con-
clude “ against the form of the statute,” it is suid, that, where o statute takes away the
benefit of clergy, it is not necessary to make this averment, hut the reason of that
is, that the taking away of the benetit of clergy erely takes wway from the prisoner
a plea in bar of the judgment which he might otherwise Lave pleaded.  But, to make
the cases similar, we must suppose that a statute had creited that o felony which was
before not so ; and, if T am right in iny reasoning fron Lord Coke, this offence, though
punishable with loss of life, was no felony till it beciune triadile under this Act of Parlia-
ment, and then it was wade a felouy, and thus it hecune necessary in indiciments
to aver it to have been committed = against the forin of the statute.”

The case was afterwards considered by the Judges, who leld that the judgment
ought not to be arrested.

May 12th, 1815,

Le Blanc, J., now delivered the judgment of the twelve Judges, as follows :—
Thiz was an indictment and conviction under a special eommission holden in April
last. The indiciment charged, ihat the prisuncr, at Lishon, in the kingdom of
Portugal, in parts beyond the sea without Englund, upon one Hurriet Gaskett, in the
peace of God and our Lord the King, did make an assuult: it went on to charge a
murder by shooting, and concluded against the peace of our Lord the King. Three
[113] objections were raised in arrest of judgment : first, that, as this offence was
committed within the limits of a fureign indeprandent kingdoni, it could net be triable
here ; secondly, that it was not sufliciently alleged that civher of the parties was a
British subject ; and, thirdly, that tbe indictnent shoukd have concluded against the
form of the statute. With regard to thie first shjecijon, thut depends on the words
of the Act, which extends to murders commitiod ue any plice whatsoever, within the
king’s dominions or without, which are words plain and clear, and sufficiently large
10 include this offence. Tt was arpued, that the words of the statute could not extend
to places situate in the dominions of un indepessdent fareign power, but for 1his no
authority was cited ; and, in fact, the cases wre wll the tler way. The earlicst case
is that of Chambers, who was tried in 1709 for w muurder at Barcelona. Then followed
Ealing's case, for a murder at Dollars, in the kingdon of Bweden ; and, after that, the
case of Captain Roche, for a murder at the Cape of tiood 1lope, in 1775, These were
all offences committed within the dominions of foreig states, and therefore the
Judges have considered, that, as the authoritics support the words of the statute,
the construction contended for on the purt of 1l prisuner cannot prevail.  As to the
second objection, that it is not alleged that they were British subjects, the stat. 33
- Hen. 8, c. 23, nowhere requires that; but, taking it that the jurisdiction only ex-

tended to British subjects, the Judges are ol vpinion thae sulbicient is stated on the
indictment to put the otlier pariv on shewing the contrary. It states the deceased
to-be in the peace of our Lord the King, aidd that vlie offerice wus against bis peace ;

2 CAR. & K. 114, REGINA ¥. PRIVETT 49

and besides, in the indictments at the Admiralty, on the 26 Hen. 8, the parties are .
never stated to be British subjects. With respect to the third objection, the Judges
are of apinion, that the indictment need not conclude contrd formam staluls, because
the statute doss not create the offence, but only gives a jurbwliciion to try it {e).

The prisoner was afterwards exccuted.

{114] WesTery SpRING CikcULy, 3846,
Winchester Assizes (Crown Side), before Mr. Justice Erle.
March 3rd, 1846,
Reaina v, WiLLiam Priverr avp CHarpks GOODALL. .
{Servants who clandestinely take their master’s oats with intent to give them to their

master’s horses, and without any intent to apply them to their own private
benefit, are guilty of larceny, even though they are not answerable at all for the
condition of the horses.}

[Subsequent proceedings with annotstions, 1 Den. 193.]

Larceny.—The prisoners were indicted for stealing twenty bushels of oats, the
property of James Eames, their master. . :

It was proved that the priseners took from the floor of a barn of their master, five
sacks of unwinnowed oats, and secreted them in a loft there for the purpose of giving
to their master’s horses, they being employed as carter and curter’s boy, but not being
answerable at all for the condition of the horses. i

The jury found that the prisoners took the oata with intent to give them to their
master's horses, and without any intent to apply them to their own private benefit ().

Erle, J., reserved the case for the consideration of the fifteen Judges, on the point
whether the prisoners were guilty of larceny.

Missing, for the prosecution. .

The case was sfterwards considered by the fifteen Judges, who held the conviction
right.

& [115] NomrTHeRN Summesr Circuir, 1844,
York Assizes (Crown Side), before Mr. Justice Uressweil.
Regina v. Joun O'Brian, Tromas Ryan, DanieL Doxovan, DaNIEL Powkeg,
WiLLiaM QUINN. :
{An indictment for murder charged A. with giving a mortal wound to B. G., on the
27th of May, of which wound B. G. died on the 29th of May; and thgt Y. and
Z., * on the day and year first aforesaid, were present, aiding and abetting A. the
felony aforesaid ” to do and commit. The jury found all the prisoners guilty of
manalaughter ; and it was objected for Y. and Z., that the felony of A. was not
complete till the death of B. ., but the Judges held the conviction right. In one
count of an indictment for murder, the death was stated to be by a blow of &
stick, and in another by the throwing of a stone. Tle jury found the prisoners
guilty of manslaughter generally on both counts,and the Judges held the eonviction
Tight, and that judgment could be given upon it ; and, semnble, that these are not
inconsistent statements of the modes of death, but that, if they had been so,
ne judgment could have been given on this verdict.”
{Subsequent proceedings with unnotations, 1 Den. 9.] o

Murder.—The first count of the indictment charged all the parties, as prineipals
in the first degree, with the murder of Benjamin Gott, by beating him with fists and
kicking him, which was net sustained by the evidence. The indictment contained
three other counts, the second of which was in the following words :—

* And the jurors aforesaid, upon their oath aforesaid, do further present, that
John O’Brian, late of the parish ot Bradford, in the said county of ¥0r1§, labourer,
not having the fear of God hefore Lis eyes, on the duy first sforesaid, in the year
aforesaid (¢}, with force and arnw, at the parish aforesaid, in the county aforesaid,
in and upon [116] cne Benjamin Gott, in the peace of God and our said lady the
Queen then and there being, feloniously, wilfully, and of his malice aforethought did
nake an assault ; and that the said John O’Brian, with a certain stick of the value
of twopence, which he the said John O’Brian in his right hand then end there, had
and held, the said Benjamin Gott then and there feloniously, wilfully, and of his malice

{a) For the report of this case, we are indebted to the kindlneus of Mr. Curwood.

{t) See the cases of Rex v. Mosfl, R.&R.C.C 307; R{'gnm v. Handley, C. & Mar.
547 ; Rex v. Cabbage, R. & R. C. C. 202 ; and Regina v. Elizabeth Jones, post, p. 236.

{¢) The 27th of May, 1844
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If two encourage each other to murder
tliemseives together, and one docs so, but the
othier fails in the attempt upon himself, he is
a principal in the murder of the other. Ib.

But if it is uncertain whether the deceased
realiv killed himself, or whether he came to
Jiis death by sccident before the moment
when he meant to destroy himself, it will pot
be murder in either.  1é

A person cannot be tried for inciting
another Lo commit suicide, altbough that
other commits suicide. ZReg. v. Leddington,
9 C. & P. 79—Alderson.

1f rtwo persons mutually agree 10 commit
suicide together, and the means employed to
produce death only take effect on oue, the
survivor will, in point of Jaw, be guilty of the
murder of the onc who died.  Reg. v. Alison,
& C. & P. 418—Patteson.

1f a2 woman takes poisop with intent to
procure a miscarriage, and dies of it, she is
gnilty of self-murder, whether she was quick
with child or not; and a person who fur-
nished her with the poison for that purpose,
will. if absent when she took it, be an acces-
sory before the fact only.  Rez v. Jtussell, 1
M. C. C. 856.

Self-maiming.]—A party who maims him-
sell, or procures another to do 1t for him, s0
that he may be better enabled to beg, or to
prevent himsell {rom being pressed for a
goldicr, is Jiable to fine or imprisonment at
common law. Rer v, Wright, 1 East P. C.
396,

o is the party by whom it is effected at
the other's desire. .

5. Indictment.

(@) Jurisdiction and Yenue.

Mauarders and manslaughters committed out
of the kingdom or at sea,]—|Br 24 & 25 Vict,
c. 100, s, 9. where any murder or manslavghter
shall be committed on land out of the United
Finndom, whether within the Quecr’s dominions
or withont, and whether the persow killed were a
subject of her Majesty or ok, every offense com-
mitted by any subject of her Majesty in respect of
any snch case, whether the same shall amount to
the offense of murder or of mansloughter, or of
being accesnory to murder or manskaughter, may
be dealt with. inquired of. tried. determined and
pisished in any county or place in England or
Dreiand in which suel persor shall b apprehended
or e i custodir.in the some munner ircall respects
ar i7" such affense had been aclually committed
i that eawnty or place: provided that nothing
Lerein ontrined shall prevent any person from
Leiwg tried @i any place out of England or Ire-
lazed for any 1 rder or manslavgkter committed
oni of England or Ireland. in the same manuer
s swek person might hare beer tried before the
gutssinn of this act.  (Former provision, 9 Geo,
4. ¢, 818, T, wlded repealed 33 Hen. 8, €. 24,
aui! 43 Geo. 3, e 113, on Thix anbyect.)

By s. 10, where any person, heing Jloiously
stricien, poisoned or otherwise hurt tupon the
sea, or at any place out of England or Ire-

CRIMINAL LAW, XXXV.

3476

land. shall die of such stroke, poisoning or hurt
in Eugland or Ireland, or, being yeloniously
stricken, poisoned or otheru ise hurt at any place
in England or Ireland, shall die of such struke,
poisening or hurt upon the sca, or al any place
out of England er Ireland, every offense com-
mitted in respect of any suck case, whether the
same shall amwunt to the offense of murder
or of manslaughter, or of being arcessory to
murder or manslaughter, moy be dealt with,
inguired of, tried, determined and puiished in
the county or place in England or Irdund in
which such death stroke, poisoning or hurt shall
happen, in the same manner i all rexpeets as
i such affense had beei wholly commetted in that
county or place.  (Former provision, Y Geo. 4,
c. 81,5 8)

By 23 & 24 Vict. ¢. 122, power conrerred
on ealonial legislatures to pass curresponding ens
actments. )

A manslaughter committed in China by an
alien eperny who had been a prisoner of war,
and was then nacting as s mariner on board
an English merchant ship, could not be tried
in England under a commission issued iu pur-
suance of 53 Hen. & c. 23, and 43 Geo. S, ¢
112 8 36, Iiec v. Depardo, 1 Taunt. 265 R.
&R C.C 134

A British subject wag indictable under 33
Hen. 8, ¢. 23, for the murder of unother Brit-
ish subject, though the murder was committed
within the dominion of a forcign independent
state. Mer v. Sauwyer, R. & R. C. C. 204; 2
C. & K. 101. 8. P., Kex v. Ealing, Car. C. L.
105.

An indictment on 33 Hen. 8, c¢. 23, for the
murder of apc British subject by another, in a
foreign state, stating that the person mur-
dered wus at the time in the King's peace,
was sufficient 1o show that he was a British
subject. 0.

In an indictment on 9 Geo. 4, ¢. 31, s 7,
for murder committed by a British subject
abroad, it must be averred that the prisoner
and the deccased were subjects of his Mujesty.
To prove the allegation that the prisoner was
a subject of his Majesty, his own declaration
iz evidence to go to the jury, and it will be
for them to suy, whether they are satistied
thiat he is in fact o British-born subject.  fler
v, Helsham, 4 C. & P. 304—Bayley and Losan-
quet.

A Spaniard, being in Englund, signed
articles to serve in a ship *bound on a voy-
age to the Indian seas and elsewhere. ona
secking and trading voyuge {(uot excerding
three years' duration). and back to the United
Kinedom.” On the ships arrival at Zauzibar,
an jsland in the Indian seas, which was
under the dominion of an Arab King. the
captain Joft the vessel (in pm‘su:n‘\(zu'nf an
uvuderstanding in England), and set up in
trade, aud, without the consent of the rest
of the crew. engaged the Spaniard as an in-
terpreter, the new captain of the ship not
reguiring him 1o serve on bouard. The ship
went two or three short vovages without him,
and rerurned 1o anchor a {ew hundred yurds
from the shore, in a roadstead of seven
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to a caption charging the prisoner with his
murder. is inadmissible in evidence on that
charge, aithough it may be admizsible as a
dying declaration. Reg. V- Clarke, 2 F. & F.
2_-Wightman.

A deposition made before magistrate by
adying man, as to the cause of his death,
need not, on the face of it, show that it was
made ander circumstances which would ren-
der it admissible in evidence as a dying dec-
furarion; but that is a fact dehors the state-
ment, and may be proved by parol testimony.
Rey. v. Hunt, 3 Uox C.Cow.

If w declaration in articalo mortis is token
down in writing, and signed by the party
muking it, the judge will neither receive a
copy of the paper in evidence, nor witl e re-
ceive parol evidlence of the declaration. Rex
v. Guy, 7C. & P 230 —Coleridge.

Parol evidenee of dying declarations which
have been rediuced into writing eannot be re-
ceived. Rerv. Trowter, 1 East p. C. 356,

When the deceased person, o constable, in
the course of his duty, made, shortly be-
fore his death, and In the absence of the ac-
cused, u verbal starement in the nature of a
report to his superior officer an inspector of
police), as to where the deceased was @oing,
and what he was going to do, such report be-
ing material for the cuse of the erown :—eld,
that such statement and report were admissi-
ble for the prosceution. fleg. v. Buckley, 13
Cox (. C. 2ua—Tash, J.

How admissibility of declarations may be
determined.|—Whether or not dying dectara-
tions were made under an apprehension of
danger, must be Jetermined by the judge, in
order to reccive or reject the evidence: and
not by the jury after the evidence is received.
Rez v. Jvhn, U Bast . €L 357, 5. P., Rexv.
Wellhourn, 1 East P. C. #38; Rez v. Huceks,
1 Stark. 3231 1 Leach 503, n.

The apprehension of danger may appear
cither from the express declaration of the de-
censaid at the time. or may be inferred {rom
the state of the wound, or illness, or other
circumstagees indivating the same. Ih.

m order to render a decluation in arti-
culo mordls admissible in a case of man-
slagghter, it 15 D0t neeessa®y 1o prove CXPres-
sions of the deceased, that he wag in appre-
hension of shmost immedinre denths bt the
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own na-.-n af the unature of the wound as
describei  without any evidence that the
decease -, - the time, believed himself ubout
to die . ey, at all cvents, the wontd ia
shown = +rive been such ag must necessarily
have i -1 death in a short time, and such

as all m~ *usonably would supposge to be so.
Reg. v, e 3P & F. 850—Erle.

For w=zat purposes declarations may be
receive aud their effect in evidence. | —

Dying . .aiiong may be given in ovidence
i faves o¢ e acensed.  Ber v e 1 M.

3 TLewin C. . 150—Coicridee.
Teelaration is equal, in point of
sanetlon . examination on oath, bat the
onpert.r el investigating the wuthis very
disepe— s Aduiden's case, ¥ Lewin C. €. ai—
Allers

& Reb
A A

= Triel; Verdict; Conpictivr

Plea =# jormaer acquittal or conviction; and
its effzcr —Ipan nitdiciment under 7 Wil
4&1 37 e85 ss 4, & for administering
poison b iutett Lo murder, a previous ac-
quittal "z :n indictment for murder founded

on the == factsconld not be plesded in bar.
Req. v. "..nell, 6 Cox ¢, ¢ 13--Williums
and T= ol

AT f antrefois conviet of an assault
bofore ces, under 9 Geo. 4, c. Bl s az,

ia 2 b o v an indictment for felouiously stab-
bing I~ “he same tranauction. Heq. v. Weller,
1 3. & b, 446—Coltman.

Buc - wrevious summary convietion foran
assan: ader 24 & 25 Vict. e luu. s 45, is
ot a ar o an indietment for manslatuehter
of the -urrvassaulted, founded uponthesume
facts.  Sor. v. Morria, 10 Cox C. 0. 4503 a6
L. J. > .84t LR, C CUO

A person was acquitted of an assault with
intens - murder, but was convicred of an as-
sault +za intent to do grievous bodily harm,
‘gsecutor having subsequently died,
dicted for murder:—ield, that lie
erly indicted.  Heg. v, sded. 1 Coy

C. L-lom,

A -ougt for murdering a malegluasiand
ehilid, wued £ the prisoner guve and ad-
minia -l a large quantity of vil of vitriel,
aned <~ -1 the chald to take into his monti

Candl oo ara large quanticy of the said oil of
virr w3 orisoner knowing that the <abi oil
of v would oeeasion the denth of the

judee will consider, from all the eircum- |

Sranees, whether the decessed had or had !
Rer v. Bonner. 6

pot any hope of recovery,
¢ & Pons.

On the question whether a declaration of a
deceased person 13 admissible as a declara-

tion in articuls mortis, the judge will con-
sider whether the conduct of the decensed
was that of a dying person, such as whetler
he gave direetions respecting bis funeral, his
will, &c., and oot merely the expressions he
used, a3 to whether he thought he should or
should not recover.  Rex v. Spilsbury, 7C. &
P. 187 —Coleridge.

A dying declaration of a deceased cannot
4e admitted by the judge merely from his

chibi, w reby he beeame disovd red i bis
mou-= o L throat, and by the Gbsarier. 2o
s Foeatine, and atranciie.s necasioneld

inwr.
thers - anguizhed and died, eeoind
conms wos for murdering the chial by al-

min -2 g certnin ackd enlledoiiof virriol,
and ¢ ~oovr the child to fuke o lorwe guan-
tity .0 wrsaid acid into his mouch and throat
by 2ne whereof hebeeame fnjrred and diss
omio- -¢ in his mouth and throar, and incapi-
ble ¢ wsllowing his fuod, and dicd of the
ipfi - mation, injury, and disorder veeasioned
. A plea, that the prizoner had been
--ad for jurdering a base infunt male
oy aiving amd admiaistering a certain
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Rez charge of murder fails either ut the trial or on appeal, the
Jowgs,  Necused can then be trind on the recond indictment.
191K, Appeal aguinsl conviction for murder digmissed.

- Sentence for rohbery with violence grnashed.
Frdietent—

'!r"‘-"d" °{s Counsel for the appellant imstructed by the Registrar of the
":.5;, mt  Uourt of Criminal Appeal. _ .
Counsei for the Crown instructed by the Director of Publie

Prosecutions,

frr merivder——
Andictmenta
Aei 1815 {5 &
8 Fe0. b, r.
o, 5. 4

COUR'Y OF CRIMINAL APPEAL.
Februarey 20, 26, and Morch 8, 1918,
{Before A. V. Liawrencr, Avory, and Sawkny, J.13
Rex ©. Avener. (a)

Malicions wounding— Acquitial by a foreign conrt-martinf—=Plen
of autrefois acquit.

Where a convention ertsts between this country and a foreign State
ns to the trial of nffences committed by soldiers, the decizion nf a
foreign court-martial in arcordance with forcign law may be that
‘of @ competent court so as to _enabie an ac_{'used- person ta
suceessfully plead autrefois conviet or autrefois acquit to an
offence charged ageinst iim in this country.

AI‘]’EAJJ on a point of law against a conviction for malicious
wounding before Darling, J. at the Central Criminal
Court. _ _ o
The appellant was a Lieutenant in the Belgian army. While
n Liondon, where he had been sent over by his Government ona
specin] mission, he ocenpied a room in Kingsway.  On the 28th
dav of «Jnly he had an altercation with onc De Dryver, a private
in the He!giau army, and in the course of the dispute Do Dryver
nsed most insulting language with regard to the appellant’s wife.
The appellant shot at and wounded De Dryver with his revolver.
Two days afterwards the appellant was handed over to the
Belgian military authorities in London. In the following

{#) Reported by R. F. BLaR18TON, Esq., Barricter-at-TLaw.
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feptember the appeliant surrendered liimself to the authorities at ~ Rex
Bow-atreet. On a statement that he was to be tried by a court- Avonar
martial in Belginm tho magistrate sdjonerned the honring of his —_
e for six weeks, In October the appellant was tried by a 1918.
Belgian court-martial sitting in Calais, and was acquitted. He Motioious
then returned to England and was duly committed for trial at wounding—
the Central Criminal Court. The indictment against him at the Acquittal by a
trinl was for the foilowing offences: Count 1, attempted murder ; J’ormgv;_c!:uﬂ- !
eonnt 2, wounding with intent to murder; count 3, wounding m,{,';.:an;
vl intent 1o do grievous bodily herm; eonut 4, malicionn  autrefols
wonnding,  All these charges were framed under varions sections  soquit.

of the offences sgainst the Person Act, 1861. A plea lo the
indictment of autrefois acguil waa put in ou behalf of the
wpellant.  Darling, J. directed the jury that the appellant had
been ardrefois acquit on the first thres counts and they returned
sverdict necordingly.  On the fourth count the learned judge
firected the jury that the appellant had not been aufrefors acquit
ind the jury convicted him on this connt of malicions wounding.
:]19. was santenced to five monthe’ imprisonment in the second
ivigion.

Hawke, K.C. and Sir 4. Bodkin for the appellant,—The offence
#ith which the appellant was charged before the Belgian court-
martial at Cnlais was the same offence for which he was convicted
iu this country. ‘T'he defence of irresirtible impulze was open to
bim under Belgian law, and it is true that a defence of that kind
tnot available in an Faglish court. But that does not affect
the real nature of the offence charged. If the essence of the
oflence charged against the appellant in this country is the same
% that of the offence charged against him before the Belgian
wort-martial the plea of autrefois acquif is sound. The Belgian
Penal Code layvs down a complete code on the subject of uniawful
wounding, and the law is the same as the law of this country.
The offences are therefore the same, and the plea of autrefois
wgnit is good, forming a complete bar to any proceedings here.

R. D. Muir and Roland Oliver for the Crown.—The following
pssage from Chitty’s Criminal Law (2nd edit., vol. 1, p. 256)
states the law on the subject of pleas of antrefois conrict or antrefois
acquié :  But if the former charge were such an one as the
defendant could not have been convicted of the latter upon it,
the acquittal cannot be pleaded. Thus, if the first charge were
for a felony or stealing, and the second for a mere misdemeanour,
the previous acquittal will be no bar, for a felony or larceny
tannot be modified on the trinl into a trespass or mindemennour.
dnd it often happens that after an acquittal of the felony the
fefendant is indicted and tried for the misdemeanour upon the
tms evidence, and it would be no objection, though the judge
might still think that there was evidence of the felony to have
gone to the jury. Thus also if a defendant be indicted for a
borglarious entry and a stealing, and acquitted, he may still be
tried for a burglaricus entry with intent to steal; for although
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i 1d not
it i i t the prisoner oY
@ same, it 19 eviden could nol
o e mllrg;?lryﬁ::?m;h guilty ‘on the ﬁrst.,d.u[tm? fp:.-uzliﬂ,t(,]uﬁence re
i e antior 1 he indicted lor t .
AvaneT  pention, and thnr“?f'ar" ?“ge::‘}anv laid down, that afn nc}qmi:u;
1t is, mdeed, g y la ot o
= hy l!.ecolud will not prejndice an mdwbmantd. C horT s,
et o e v bup this must be anderstood ©
Maliciont o4 pice versa ; DU

law, while an Englishman could not.  "Uhe appellant was convicted REx -

by & court-martial, not by a civil court. Aun acquittal by a "' -
. . P AUNTIRT.

court-martial cannot be plended to a charge in a civil court, I

aecording to mect. 162 of the Army Act, 1RBI, snd the appeliant 108 T

cannot be placed in a better position becaure he waa tried by a o

. . .. . Maliriove
Belgian court-martial than he could have been in if tried by a

3

N i ; wounding—
harge did not conrt-martial in England. Acquitial by o -
o L . - ust stated, the former CO&! ) “fovei )
A':;:fr?:\ﬁgﬂ which, h.liw -thﬁt;l:eetll;: T:ti?er. On t.h,e grame gr ?m;d’ 1(.f :T{:(;J 1:::;:) The judgment of the court wus read by S ":‘f,':,:,o;“ti
faveign ronr!- pecessarily MCLN ty, and the goods be A Piea of
nartial - ‘tted in one coumniy, S { the larceny : o v , . : ¢
‘“{P}fr:':t“f).f he tc}? m“;::t:; to make it larceny there, a0 g?qt"“;té:}; {fJor robbery in : l A.B I Lawnrxwce, J.—The appellant, Anghet, is an officer in "::;fi‘:’
autrafois  BuotheT, tv will not prejudice an 1o 10 for consider- - the Belgian army, and in July last was seot by his Guvernment
negmit.  In ﬂ%ﬁ 1:?3’ c?;.lﬁle S;JOint; now before the court cgﬂéeg “b {0 L.T. Rep. ¢ onaspecial mission to London to inguire juto an alleged fraud
t}t‘?m\::l the case of Rer v. Barron {24 Cox :buﬁsel]r;fefl‘ed to the ?ngnst;hthsgih dHe ?CE}TP;Ed a hroom 11;1 Ilgnfgsway, {xondop.
?‘; \ During the nrgument in that caf‘le‘ .here Hawkins, J. pon the ay o ) 'mnnt one [Je Dryver, a pflva.te m
REUIR £ ey ii King (7h L Rep. -?i %‘}, Wr |Ih ) taw ;..he: Hﬂg'l::.r; arm}',l'ntnrmi[ 'hm!:nnm and, nlr nl dispnia wh}wh AFOAR
R 4 Y . SYTIA I LLLR e Jasl W Faen) Jis bwo e " Y VT e 1 o of n ol
! e yory [k prinesg . ! Ll nr, yyer | LI e nom
w1t ::ﬁl;’l,l:';‘ lrlu"i'rl""":l (wice o pooprdy ”“:”‘"‘mf l::l TT:;; EI‘IIHIIHIH st pravoortive charnelbne with vegod Lo Anghot' wile.
i ;»;ms ﬂ;\\ces are practically thn nm}}t', t,hngup) ndgment :ha appalinnt took out a revelver and shot at wnd wouanded i
facta; tne DROWE £ Rex v. Barren g ; Jo Dryver,
: the case © : , the ¥ . .
lagal opa'ra.tmll\- o lnlmac“r ¢.J., and, after ri’: rr!:iﬁ_t‘(: Tt is Upon the 30th .ds.y of July, the Auditenr Milituive of the ‘
\_w:ls d:;vz;etﬂaw ins, 3., 10 fex v. King (:ﬂ?rﬁ;am{’ ?,n lay down, Belgian army, witting in London, took the appellant’s deposi- :
ju f:l lain that the lenrned judge did r_m‘e N aw, that & man ticns, and the appellant wan handed over to his custody as
aad ‘Wh not lay down, as & gaperal privcip , it the

representing the Belgian dilitary authorities. On the 21st day
of September the appellans surrendered at Bow.street, and at »
hearing before the magistrate it was stated that he wae to be
tried by court-martial by the Belgian authorities, and the
wagistrate adjourned the hearing for six weeks. Upon the
8th day of October the appellant was tried by the court-martial
sitting at Calais,

The Euglish and Belgtan Governments had previously entered
inte & convention with regard to the trial of offences committed
by soldiers, the maierial.parts of which are as follows :

in jeopardy upon the lss'a,n:aaef eft‘r;c:; I the
different. Vhe atatemont ollV!glls“) 1“l A
e tlte fiences nre the same—* praclicaliy tht et
Mo e Ongn:l;s‘ the two offences in the present catsehe] : ot
b ﬂred:i‘ or practically the same 1t dlc-];“&noision i}; the
Bmh:;‘lazf%? xl"ne present case is cov;aredh b}:n t;';d ee tgct,he o Ko
wr " also be
V? Barro 'E(supé').{1538?:85?90?35})‘), where Huddles%an, 1Bﬁh$}1g(:
gfgt; :- S;;m;? m:.trefm's acquik v:;;s ;::e go%tfllleam];:;fnartm
i e . 1
S g’ive_n ma:a(ih): l:!.m;:%em;::ent court eiﬂ}er to cotnvuct] ;J;;
o, att&(;: !a:;p:11ant The crimes charged U?ndet;h:ha“él Lgion
indi1 : the same. n ]
counts of th?}l[:l(:l:gs?lnste‘tvzres%?fence of uncogtrollagle urspuunl:i;!e ;
Y ﬂ-ppet ?io go under tl;ne English law. Theo ian]:c{eéh nder
B co'“}dl v therefore, being subject to an emepi:umhwtr’1c]““gm1
Belg!anl atw "Bnglish law, is nob the same offence a8 ;s B charge
Ii‘r?ttﬁg }ijs:li‘::)tmegt\. 1n order t-;b :)nal.tg t-z?cglle(:j)f }91:: ;:E:‘::g ?%m.
i o 1deat . KIDR,
mmcmh{‘; "‘;ﬁ,““&i‘;,‘f“?iaf“‘éict. 10, 1824). There is an;‘tll;;:
Uf e .Imbat,"wen the offence charged 8 ainst the agpin it
ﬂlﬁerentche Belgian court-martial asnd t_he offence chprge in the
bEf(_)re at h :i, which is that in English law there 18 no_ it of
l!}dlctmen :ec’uhion. In Belgium & deln_y of three or m some
time for P'I‘O . would be a bar to prosecution. if the ar%\ ment
- ‘Iﬂ}f;::r: o $he sppeilant is sound. 1t means that a Belgis
peel M el Y !

s el s o
& R I L S SR Snigr
sried (D aa Diegusa TUUTT ¥ s

ennnot. he p]ncvd twice

The Governments of their Majestier tho Kiog of Grest Britain sod Irslaed and
the King of the Belgiane sre agreed during the gresent war to recognine the
nolusive right of jorisdiction of the tribunale of their respective armies in the
#id in regard £1 parsons belonging to those armies, irrespective of the nationality
of the soqused or of the tecritory in which the armien are operpting. . . . The
twg Governments also agres fto recognise, duting the present war, the exclosive
right of jurisdiotion on British territory of the British tribunale respecting all

persons not belonging to the Belgian army committing nots prejn jicisl to the said
smy.

acquit

The Belgian law on the subject of the crime of wounding, so
far as it is material to the present care, in rontained in two
Articles of the Penal Code numbered 394 und 399, which are aa
follows : )

308, Quioongue aara volonta’rement fait des hlessures ou porté dea conps, mera
pum d'on empriscnnement de huit jours & xix woin +t d'noe amende de vingt-six
francs & cent france, ou d'one de cen peines seslvment. En cas de premeditation, le
soupabie wera comdamné A on empriscnoement d'on mois & an an et & une amende
de cinguante franos & denx cents franoce.

999, 8i les conps on les bleamares ont canné une malsdie on noe incapacité de
travail pernounel. le soupsable sers puni d'un swprisonvement de dous wois & denx
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Ie anupable rers

nquante francs a deux centa franes.
Ae eent franos

ans ot d'one amende de oi
dn wix moin 4 troig sne et A’ ppe amenis

punl d'nn smyprisonnament
i ning nent. franen &l & agh axen pre mslbntion,

r Arb, 344, Under Are 7
him to set up as a defence
he acts charged against him

by a force which he was anable to resist. He did set up this
defence, which is one not known to English law, and the conrt
held it to be proved and acquitted him. The appellant returned
to ¥ngland. The hearing at Bow-street was continued on the
¢nd day of November, and he was committed for trial upon the
11th day of November. “I'he trial came on hefore Darling, J.
upon the 9th and 10th days of January, when the appellant was
indicted on four charges, the first three of which were for
folonies of the nature of wounding with intent. The fourth was
for the misdemesnour of unlawfully wounding. The appellant
pleaded in rtespect of each of the counts the plea of aubrefois
acquit. Lo this plea the prosecution made three answers. They
paid, first, that as the appeliant had been acquitted by resson
of & defence not open to him in cur law, the erime for which he
had been acquitted was not the same crime as that with which
he was charged in Bngland, and therefore he could not plead
the acquittal in bar. Secondly, that the court ab (alais was not
a court of competent jurisdiction, and, thirdly, that the charge
under Ark. 399, upon which he had been acquitted, was nob the
same as the charge of unlawful wounding contained in the fourth
count in the indictment, and therefore the appellant had never
been tried upon the charge contaived in that count, and conld
not have been acquitted of it.

Hyidence was given, and the learned judge hcld that the firat

contention of the prosecution was no answer. He held, however,
that the third answer of the prosecutiou was correct, and that
the appellant had never heen tried upon & charge of unlawful
wounding, and therefore was mnot entitled to plead autrefois
acquit in respect of the fourth count of the indictment. He =0
directed the jury, who found the plea of autrefois acquit proved
in respect of the first three counts, but further found that the
plea was not proved in respect of the fourth count.

[n the result the appellant was tried upon the fourth count,
found guilty,and sentenced to five months’ imprisonment without
hard labour.

He brings this appeal upon the ground that the judge mis-
directed the jury in telling them that the appellant had not
proved the facts necessary to establish the plea of autrefois nequit
in respect of the fourth count.

Threo pointa fnll for onr decision. First, was he charged af

this cotrl-trortind with, or conkd he hnve boaon ermvicted of, tha
cvime of nonlw el wonnding sel, eut in the Tourth connl of the
indictment?  Second, does tho fact that » defencs win opon 0
him in Belgian law which he could not have set up under our

The appellant was charged unde
of the Penal Code it was open to
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law alter the character of i i
maif:it::: n].ﬂ(:ourt of compefenif};ﬁrﬁni;::;zn ?Thlrd’ mas the court.
rat, the prnsenut‘-inn contended that, aith
Hol ) 186, aithon
wou&:g?n;o;?af;:c?nbegh:r}ozf::}?ce eq:iv?lenf}tl.oA::1.33?1181;;;?:1?
‘ count o indi
:Eﬂaﬁg?:pi;?j{;wt };roceeded_agaipsh under t;l;: ;'lf?i:izm?)nbé tll':e
e Paccusaty n charged him with an offence under ’A I:l 95,
which w 1Tzrent from and a greater offence than it
courl.-maﬁi ! ey further alieged that there was no ,wu i
court-mar ;{. 1111 ]?_ case \ivhere A man was charged wibﬁh:r n the
offence ¢ ilnt im gn_slt_v (_Jf the less offence. Evidengm;ter
ot b ,at 51::9‘11 llf;(ln. this point in the court below, and o
part,iés A u]n;u, usion of tha firat day’s hearing t"ﬂ all Webde-
parties .MrcaM witnesses to settle it. The ,next n(;w _Obh
s 9x’ ] t,. } 1:111- announced that the attention of hi }(;I‘illl]g,
Uasmmonp;h_ };ah been drawn to a  case in the % o do
assation w 15] (;[d that the court-martial had Bllt;h 0 o
viotod ot au’Oﬁ'we ore, that the appellunt might havepbwer’ wd
e thirsnzqu: same as our offence of nniawfule::oucr?g-
8 iihe thir ¢ rl made by the prosecution to the plel;
On the second, we do not thi i
take of t}}is matter, that it ist l;':(i:sil;ﬂﬂtg r'B.gal'd t(') the viev-v o
un;he hoint, ¥ to give a direct decision
‘urther, it was contended b i
. ¥ the prosecntinn ¢
" ps}er;otbzciol:::t (of competent jurisdiction for tl::a ;:::‘togge fcourt
{ii(jt,i()]; unde,-l Ny a) it was a court-martinl, and (b) it hp d 0 .Suph
fiction under the tilgian Code to try th t Calars, as
. E ot in Belgim, ¥ the appellant &t Calais, as
, WRE ss_,id that & conviction or an acqui
ticélérib-rél:rb]l:;(;:agqut, by.reaaso!] of sect.mlqt;;tf;l t.lé}e; ZI; ringlish
denfs;(}n,o;t: 4 Bei in bar in a clvi_l conrt in Fuogland andni:g o
derision posjtioi %]a;l court-rwnart.‘ml could not place ;m ac &bdtl}e
i aon refore an Boglish civil court than a de'('['m'se of
o gl con ;-El?rt-mi woluld. It was further contend.":;on of
o '3:3 ‘:}1 Instru'ctlou Criminells, although b eAthat,
A gﬂqide Bolcc_)mmzttred a crime or an offence g et +
o l:e - egr'llum could be prosecnted in Bel ilgamst "
bolgtum) e hunher Art. 12 if the accused was %flm, th'ls
olgium tj:e ha t,eh ad not be_enl“ found in Be]giun; ” Ol:ind ut
e pmceEdEdur ad o jurisdiction. We think th,at tahn i o
P roeied o stos el constin of Ar. 13 1y
to the Belgian army, it is o that b time ne ok roferen
o e 1 » 1418 provided that in time o o
ot wp]?}ejﬂga;z?sgzg alter the seat of permanentfc‘;::tziz Ktl_ng
o o e r]cou the qv;dence that the conrt-marti !;-I‘ o
think it tlhes W1 .f’l n..t' Calnis under decres of Hie Maj rflm e
o j,”.,'.‘“,.“, n;n n fnm?n! m Helam” queun o [uili‘:lllyl i Wﬂ
R r.n. " the Belginn Conret,” wul that {he ;'I mithin
-martial was properly constituted at Calais :[:dti:lut
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appeilant was tried at Calais, satisfies the words that he was
“found in Belgium,” that is to say, was found in a place where
the Belgian jrrisdiction war being lawfully and properly ex-
avoinent parawanl 4o the Belginn ronvention with Feamen,

Wi bisen ademuly statid thet wa sbo nol connidor il neconsnry
to deeide the guestion whethor the additional defence allewed by
Belgian law alters the character of the crime, and we also do not
think it necessary to decide the point whether an acquittal by &
Balgian eourt-martinl conld in ordinary cirenmstances be pleaded
ns n bar in the Knglish courts for the following reasons :—The
Conventinn which was signed between this conuntry and Belgium,
to which reference las already been made, provided that the
Belgian authorities should try Belgian soldiers for offences com-
mitted by them against other Belgian soldiers. The offence
committed by the appellant was an offence committed by him
against a fellow.goldier ; he was handed over by the English
authorities to the Belgian autherities for trial, and he submitted
himself to the jurisdiction of the Belgian court-martial; the
court-martial which tried him was competent to do so under
Belgian law ; they tried him properly under that law, and they
acqnitted him. We think that in these circnmstances it would
be contrary to the true intent and meaning of the Convention to
anbject tho man to punishmant here for an offence for which he
has boos in jeopreidy and has heen acquitted in accordance with
Belgian law. {t was entirely due to the fact that there was no
ovidence adduced at the trial to show what is now admitted to be
Belgian. law as established by & decision of the Cour de Cassation
that Mr. Justice Darling did not hold his plea to be good to the
fourth count as he had held it to be to counts one, two, and three.

The Convention does not affect or diminish the jurisdiction of
the King’s courts over crimes committed in this country, but
where its provisions kave been observed it wonld be unjust to the
prisoner mot to accept a decision of a compelent court in hix
tavour.

The pruvisions of our Army Act. with regard to courts.martial
wra based upon principles of high policy which have, in our
vvinien, no application to decisions of Belgian courts-martial held
pursuant to the Conventions existing between the Allies. It is
not necessary, therefore, to consider some of the wider principles
wnich were argued before us, but we base our decision npon the
favy that as the Knglish authorities handed over the appellant to
be dealt with by his own countrymen, under their own laws, and
a8 this has been done, the appellant is entitled to rely upon .the
plea of autrefois acquit, and that the conviction registered
against him muost be quashed. Conviction quashed.

Counsel for the appellant instructed by Miehael Abrahams and
Bons.

Connset for the Crown instructed by the Director of Public
'rosecations,

e
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CRIMINAL LAW CASES, 239

KINWS BENCH DIVISION,

~ Wednesday, April 10, 1918,

(Belore DarLiNG,  Avory, and SurarMaw, JJ.)
Prarr {app.) ». HuNrEr (resp.). (a)

Army—Mililary service— Volunteer enlistment — Medical exaims
tion—Rejection—Cerlificate of ezemption— Validity-—-ﬁﬁgsg‘:y
to lf;;;mrzn;at;on—ﬂéim;{m Service Act, 1916 (5 & 6 Geo. 5
e ached. 1, par. 6—Military Service { Revie ¥ jona)
Act, !617 (7 Geo. 5, r. 12}, 2. l,ynuh-x. ],{ view of Hoceptions)

£’ was a man who came within the operation o
Service Act, 1916 (5 & 6 Geo. b, c.ozl’(}fi-}, on t{e télilﬁyéf:tag}
June, 1816.  Two days before this da te—namely, on the 22nds;£m
of June, 1916—he offered himself for medical examination ané
was rejected as unfit for service. On the 17th day of Jul
19186, he obtained an unlimited certificats of exemption from !{1’
local tribunal on the ground of ill-health. In 1917 ‘he was
caIIea.'. up for medical re-examination under the Military Service
(Review of Exceptions) Act, 1917 (7 Geo. 5, e. 12), when hf
was claseified as Bl. Later on he wan further exomined and
clasaified as Cl.  P. failed to ohey his calling-up notice, and
Hwpon bemg summonefi. as an alseniee, relied upon his certéﬁcaté
uf exemption. The juslices who heard the information convicled
P. as an absentee on the ground that the local tribunal had mo
right to tﬂg::-ant ;he cerfificate of exemption, and that under ihe
crrcumastances . was a man whe w 3
odor ha e of 10 o war liable lo he called T

Held, that the certificate of exemption was invalid, und that the
convietion was right.” ’

~ A
(-/ASBEI:;:]:;E.:II by the justices for the vounty borough of

An information was preferred b illi
" 'd by the respondent, W
(teorge Hunter, against the appellant, Edward I?’latt. for thala.li!]:[;
the nppellant, unlawfully failed without rensonahle excure to

(a) Reported by J. A. SLaTrR, Finq., Barrinter-at-Law,
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Bt g 1917 171K Street!
. James Joseph Lyneh, Jr. post Office Box 336
Attomey at Law Sacramento, CA 95812-0336
(State Bar # 085805) Office # (916) 448-7871

FAX # (916) 448-0549

February 9, 1996

- -
Tanya Carroll, Deputy Clerk g.* { _?— %L‘ D
Florida Supreme Court S v
500 S. Duval St. FEB 28 e
Tallahassee, FL. 32399-1925 28 1956
Ol suienes oo (e

Re: Paul Hill v. Florida, 84,838 iy

T OE Coniry B
Dear Ms. Carroll:

Inclosed you will find the lables, Comparative Chart Of Homicides & Execcutions
in US. - 1954-1993 (New Chart), with the updated statistics for the appendix to the
amicus curice brief.

Please turn to the first page of the appendix. You will find a Comparative Chart
Of Homicides & Execcutions in U.S. - 1954-1989 (Old Chart). Please peel off the
backing from a one of the lables provided and place the New Chart over the Old
Chart. Do this for the original brief and each copy.

Thank you for your assistance.

I remain,

cc. All parties.




STATE OF FLORIDA
VSs.
PAUL HILL

PROOF OF SERVICE

I, the undersigned, am not a party to the above action, and over the age of
18. My business address is 1917 17th Street, Sacramento, CA 95812-0336.

On February % 1996, 1 served upon each of the parties the following:

BRIEF OF AMICI CURLE THE FRIENDS OF PAUL HILL IN SUPPORT OF AP-
PELLANT

by placing fke true copi#s thereof into an envelope and thereafter placing the
sealed, stamped, enveldpe into a facility of the United States Postal Service ad-
dressed to each of the parties as follows:

Richard Martel, Asst. A.G. Michael R. Hirsh
Dept. of Legal Affairs Pro Hac Vice
The Capital P.O. Box 329
Tallahassee FL 32399-1050 New Haven, KY 40051
Roger J. Frechette Tom Horkon, Jr.
Pro Hac Vice (f/( Florida Catholic Conference

12 Trumbull Stre‘et P.O. Box 1368
New Haven, CT 06511 %4 Tallahassee, FL. 32302-1368
I declare under penalty of perjury under the Laws of the State of Californj
that the foregoing is true and correct and that this declaration wa d

on February 4 1996. M/J
ES JOSEPH LYNEH, AR.
%Mnt )éq/j




