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SUPREME COURT OF FLORIDA 

PAUL JENNINGS HILL, 1 
1 

VS . 1 
1 

STATE OF FLORIDA, 1 
1 

Appell  ee . 1 

CA 
3 Appel lant  , 

BRIEF OF AMICI C U R U  

0 

E NO.: 84,838 

STATEMENT OF THE CASE AND FACTS 

Amici curia adopt by reference Appel 1 an t  ’ s statement. 

I n i t i a l  B r i e f  o f  Appel lant  (here ina f te r ,  I B A ) ,  pp. 1 - 5 .  

INTEREST OF AMICI CURIA! 

The Friends o f  Paul H i l l  are an unorganized group o f  i n -  

d i v idua l  s scat tered throughout the  Uni ted States who have 

cont r ibu ted  to the p rov i s ion  o f  t h i s  b r i e f  i n  h i s  beha l f .  

Counsel f o r  the  Friends has a s i m i l a r i t y  o f  b e l i e f  and purpose 

to w i t ,  an at to rney  admitted t o  p rac t i ce  law i n  the h ighest  

cou r t  o f  the  State o f  Ca l i f o rn ia ,  who has taken an oath t o  

uphold and defend the Cons t i t u t i on  o f  the Uni ted States and t o  

defend the poor, down trodden, and oppressed. He has pre- 

sented s i m i l a r  Amicus Curia B r i e f s  i n  Webster v .  Reproductive 

Hea7th Services, 109 S.Ct. 3040 (1989); Ohio v .  Akron Repro- 

ductive C t r ,  497 U. S. 502 (1990) ; Hodgson v. Minnesota v. Hodgson, 

497 U.S. 417 (1990); Turnock v. Ragsda7e, 503 U.S. 916 (1992); 

Bray v .  A’lexandria, 113 S.Ct. 7 5 3  (1993); P’lanned Parenthood v 

Wi77iams,10 Cal 4 th  1009 (1994). He i s  a former professor o f  

Law, Un ive rs i t y  o f  Northern Ca l i f o rn ia ,  Lorenzo Patiho School 

1 



o f  Law. He i s  a f f i l i a t e d  with,  bu t  does not represent, a 

number o f  p r o - l i f e  groups and has himself concentrated h i s  

p rac t ice  i n  the areas o f  C i v i l  Rights Law, Human Rights 

A c t i v i t i e s ,  Const i tu t ional  Law, and Criminal Defense. He has 

w r i t t e n  and copyrighted one a r t i c l e  on Abort ion e n t i t l e d  

&ORTION AND mALIENABLE RIGHTS IN AMERICAN JURISPRUDENCE: A PROSPECTIVE 

POLICY (@ 1986). He l i v e d  four  years i n  England where he 

engaged i n  a s e l f  d i rected study o f  the English P o l i t i c a l  

System from the time o f  the Magna Carta (1215). He i s  a 

graduate o f  McCeorge School o f  Law (1978).  

The Friends be1 i eve that  pro-1 i f e  i ndi v idual  s should not 

take human l i f e  wi thout substant ia l  j u s t i f i c a t i o n .  On the 

other hand, they are f i r m l y  commited t o  the proposi t ion t h a t  

the unborn are persons i n  the cons t i tu t iona l  sense whose l i f e  

ought not  be taken without substant ia l  j u s t i f i c a t i o n  e i the r ,  

and i n  t h a t  regard do not bel ieve t h a t  Paul Hill received a 

f a i r  t r i a l  as t o  whether, h i s  acts on t h a t  p a r t i c u l a r  occas- 

sion, i n  defense o f  the unborn were j u s t i f i e d .  They are a lso 

concerned t h a t  the unborn, i n  t h i s ,  and other l i t i g a t i o n ,  and 

conf r o n t a t i  ons, have not  been adequate1 y defended and under 

represented as t o  the i  r i n t e r e s t  i n  the outcome. 

supI#ARY OF THE MWMWT 

1. Because H i l l  was given f a u l t y  Far re t ta  advisements, 

and d i d  not  q u a l i f y  t o  represent himself,  I n i t i a l  B r i e f  o f  

Appellant, pp. 5-49, he was prejudiced by denial o f  a meaning- 

f u l  access t o  the courts t o  provide the following defenses: 

a. Based on exhaustive research on the use o f  the 

a 
2 
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a 

death penalty, the j u r y  should have been ins t ruc ted  t h a t  

the death penalty could be applied, i f  a t  a l l ,  only if 

the s ta te  demonstrated beyond a reasonable doubt t h a t  the 

s ta te  could not p ro tec t  society by mere incarcerat ion.  

b. Based on new research, Heath’s r u l i n g  t h a t  dual 

soverei gnty a1 1 ows mu1 ti p l  e puni shment i s i nconsi stent 

w i t h  the common law, and therefore H i l l  was denied an 

opportuni tyto show, if there i s  a basis, the death 

penalty was barred under the doctr ine o f  double jeopardy. 

2. As appel late argued i n  the I n i t i a l  B r i e f ,  pp. 49-58, 

one has the r i g h t  t o  use reasonable force, and deadly force if 

reasonable, i n  the defense o f  other persons. I t  was e r ro r  f o r  

the cour t  below t o  refuse the defense because t h e  unborn are 

members of “poster i ty ”  as used i n  the Preamble o f  the Consti- 

t u t i o n ,  and therefore a person e n t i t l e d  t o  such a defense. 

This cour t  should reread Roe v .  Wade which found t h a t  i t s  

decision was compel l e d  because Texas had f a i l e d  t o  demonstrate 

where i n  the Const i tu t ion the unborn are a person, recognize 

i n  t h i s  case, on the basis o f  new research and inqu i r y ,  Roe i s  

an aberrat ion, disregard Roe as unsound i n  p r i nc ipa l  and un- 

workable i n  pract ice,  and f i n d  t h a t  the unborn were e n t i t l e d  

t o  Paul H i l l  ’ 5  defense. 

ARGUMENTS 

I. 

BECAUSE OF FARElTA ERRORS, HILL WAS DENIED AN OPPORTUNITY TO PRE- 
SENT NEW EMERGING THEORIES AS TO M E  APPLICATION OF THE DEATH PEN- 

ALTY, AND A POTENTIAL PLEA OF DOUBLE JEOPARDY 

a 
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A .  EMERGING STANDARDS SUGGEST A JURY INSTRUCTION MUST INFORM THE JURY THAT 
BEFORE A VERDICT OF DEATH CAN BE RETURNED, THE STATE MUST DEMONSTRATE 
BEYOND A REASONABLE DOUBT IT CANNOT CONTROL DEFENDANT’S CONDUCT BY MERE 
INCARCERATION. 

1 Introduction. 

The consti  t u t i  onal p r o h i b i t i o n  against cruel  and unusual 

punishment “ i s  not fastened t o  the obsolete bu t  may acquire 

meaning as pub l ic  opinion becomes enlightened by humane jus-  

t i c e . ”  McC7eskey v .  Kemp, 481 U.S .  279 (1987) c i t i n g  Weems v .  

Uni ted States,  217 U . S .  349 (1910), 378. “[Tlhe ‘basic con- 

cept underlying the 8th Amendment’ i n  t h i s  area i s  t h a t  the  

penalty must accord w i t h  the ‘ d i g n i t y  o f  man. ’ I d ,  c i t i n g  

Trop v. Du77e5, 356 U.S. 86 (1958), 99, 100. Decisions i n  

t h i s  area have been informed by “contemporary values concern- 

i n g  the i n f l i c t i o n  o f  a challenged sanction. ” McC7eskey, 

c i t i n g  Gregg v .  Georgia, 428 U S .  153, 173 (1976). 

A survey o f  “contemporary values concerning the” use of 

the death penalty suggests there are three evolving standards 

o f  decency which r e s t r i c t  i t s  use: (i) a re-examination o f  

the 8th Amendment i n  the context  o f  the amount o f  force a 

s ta te  may use t o  defend i t s  c i t i z e n s  from harm; (ii) a h is -  

t o r i c a l  re t rea t  from i n f l i c t i o n  o f  the death penalty i n  a l l  

fe lon ies  t o  those l i m i t e d  circumstances when a v i c t i m  dies, 

and there i s  the requ is i t e  c u l p a b i l i t y ;  (iii) a h i s t o r i c a l  re- 

t r e a t  from pub1 i c executi ons. 

However, because o f  Faret ta errors,  H i l l  was denied an 

opportunity t o  marshal l e g a l  arguments and present them, w i th  

supporting fac ts ,  t o  the court .  It was p r e j u d i c i a l ,  because 

4 
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the emerging standards demonstrate a p o t e n t i a l l y  mer i to r ius  

claim the s ta te  may impose the death penalty, i f  a t  a l l ,  only 

on a showing the s ta te  can not cont ro l  H i l l ’ s  conduct by mere 

i ncarcerat i  on. As an important i n s t r u c t i  on was not  g i  ven, 

reversal i s  automatic and mandatory. Su77ivan v. Louisiana, 

113 S.Ct. 2078. 

2 .  Constitutional Premise & Framework; The People Can only 
Delegate Reasonable Force for the protection o f  soci- 
ety. 

Soverei gnty res i  des i n the Peopl e. U. S Consti t u t i  on, 1 

Preamble [“We, the People”l.2 The federal powers are ex- 

I n  t h e  so lu t ion  o f  cons t i tu t iona l  questions the same 
r u l e  of in te rpre ta t ion ,  and sources o f  j u d i c i a l  information, 
may be resorted t o  as i n  the construct ion o f  s ta tutes and 
other instruments grant ing power. Adam v. Storey, 1 Paine 
(U.S.)  79, 1 Fed. Cas. No. 66 (1817). The cons t i t u t i on  and 
the law are t o  be expounded without leaning one way o r  the 
other, according t o  those general p r i  nc i  p les whi ch usual 1 y 
govern the construct ion o f  fundamental o r  other laws. Bank o f  
the United States v .  Deveaux, 5 Cranch (9 U S . )  61, 85 (1809). 
No word o r  clause can be rejected as superfluous o r  unmeaning, 
bu t  each must be given i t s  due force and appropriate meaning. 
Wright v .  Un i ted  States, 302 U S .  583, 588 (1938). Words and 
terms are t o  be taken i n  the sense i n  which they were used and 
understood a t  common law and a t  the time the cons t i t u t i on  and 
the amendments were adopted. Venzie Bank Y .  Fenno, 8 Wall ( 7 5  
U . S . )  533, 542 (1869); Locke v .  New &’leans, 4 Wall (71 U . S . )  
172, (1866); Gibbons v .  Ogden, 9 Weat. (22 U S . )  1, 188-189 
(1824); United Sta tes  v .  Harris, 1 Abb. ( U S . )  110, 26 Fed. 
Ca. No. 15,312 (1866); United States v .  Block, 4 Sawy. (U.S.) 
211, 24 Fed.Cas. 1174, Cas. No. 14,609 (1877); Pardoning Power 
o f  the Pres ident ,  5 Opinion U S .  A t t y .  Cen. 532, 535 (1852). 
Where there are several possible meanings o f  the words o f  the 
cons t i tu t ion ,  t h a t  meaning w i  11 defeat ra ther  than ef fectuate 
the cons t i tu t iona l  purpose cannot r i g h t l y  be preferred. 
United States v .  C’ lassic,  314 U S .  707 (1942). 

2 While the r e s u l t  i n  Nfxon v .  Fitzgera7d, 457 U S .  731, 
102 S.Ct .  2690, 73 L.Ed.2d 347 (1982), may be correct ,  i t s  
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press ly  recognized as being delegated powers. U.S.Const. ,  

10th  Amendment. 1 Rotunda, Trea t ise  on Cons t i t u t i ona l  Law 5 5  
3.1, 3.2. By i t 5  terms, the  10 th  Amendment imp l i es  t h a t  State 

powers are a lso  delegated by the  People.' 

I t  has always been recognized t h a t  a Person could on ly  

grant  t h a t  es ta te  whi ch he possessed. Blackstone, Commentar- 

i e s  on the Laws o f  England, Vol .  2 ,  page 290;4 Cheshire, THE 

MODERN LAW OF REAL PROPERTY, p. 660 (C i t i ng  common 1 aw p r i  nc i  p l  es) . 
A t  the  t ime the  c o n s t i t u t i o n  was dra f ted ,  a person could use 

on ly  reasonable fo rce  f o r  defense, and deadly fo rce  on ly  i f  

reasonable. If the a t tacker  re t rea ts  o r  abandons the f ray ,  

then the v i c t i m  can no longer use deadly force.  Foster,  CROWN 

LAW 273-277 (1762); Brawn v. United States,  256 U . S .  335 

(1921) ; Perki ns, CRIMINAL LAW AND PROCEDURE (1972) 660-667; Tennes- 

see v .  Garner, 471 U.S. 1 (1986). Because a person a t  common 

r a t i o  decidendi does not square w i t h  the  Preamble and A r t i c l e  
I 5 5  9 & 10. C lear ly ,  the President does no t  stand i n  the  
shoes o f  the  King, because t i t l e s  o f  n o b i l i t y  were abolished 
f o r  an intended purpose. Farrands 28-33; Federa l i s t  Papers, 
## 32, 39. The framers placed sovereignty i n  the  People. 
Scott  v. Sanford, 60 U . S .  (19 How.) 393 (1857). 

3 The United States Cons t i t u t i on  was establ ished i n  the 
l i g h t  o f  the Hobbs/Locke Theory o f  Social  Contracts wherein 
the Government i s  estab l ished t o  p ro tec t  the  wel fare o f  i t s  
c i t i z e n s  a t  home. 1 Rotunda 3.12 n.2. This  i s  an i n te rna -  
t i o n a l l y  recognized duty o f  Nations (Verdross, Jus D i s p o s i t i -  
vum 'land Jus Cogens i n  Xnternationa7 Law, 60 A J I L  5 5  (1961); 
Verdross, Forbidden Treat ies i n  Internationa7 Law, 3 1  A I I L  
571-577 (1937).), and i n  the Preamble and A r t .  I, 5 8 of the  
U. S I Consti t u t i  on. 

4 Blackstone i s  a recognized source o f  the  common law i n  
a i d  o f  i n t e r p r e t i n g  the  U S .  Const i tu t ion .  1 Rotunda 55 6 .1  
n.2, 15.11 n.4, & 23.8; n . 1 ,  para. 5 (p. 484, l e f t  column). 
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law could on ly  use reasonable force,  and deadly fo rce  i f  rea- 

sonable [Foster], t h a t  i s  a l l  the power the  People, co l l ec -  

t i v e l y ,  could delegate, hence the  S ta te  may on ly  use reason- 

able force,  and deadly fo rce  if reasonable. Garner. Because 

of the Fa r re t ta  e r ro r ,  H i l l  was denied an oppor tun i ty  t o  b r i n g  

t h i s  to the cou r t ’ s  a t ten t i on ,  there fore  reversal  i s  required. 

Su7 7 ivan, supra - 
3 .  International Law Proscribes the Use of Unreasonable 

Force i n  Defense of State In teres ts  

The ru les  o f  s e l f  defense apply t o  s ta tes  i n  In te rna-  

ti onal Law. 5 United Nations Charter I Chapter V I  [commenci ng 

w i t h  A r t i c l e  331. It i s  considered a r u l e  o f  j u s  cogens, v i s  

peremptory norm o f  i n te rna t i ona l  law, from which no s ta te  may 

derogate. Verdross, ]us Disposit ivum and Jus Cogens i n  I n -  

ternatjona7 Law, 60 AJIL 5 5  (1961), 60, # 3 ;  I d ,  Forbidden 

Treaties i n  Internatjona7 Law, 3 1  AJIL 571-577 (1937) 6 The 

Courts are bound by the  law o f  Nations which i s  p a r t  o f  
the  law o f  t he  l a n d .  The Nereide, 13 U S .  388 (1815); INS v .  
Cardozo-fonesca, 480 U . S .  421 (1987) ; Fi7art iga v .  Pena-Pra7a, 
630 F.2d 876 (2d C i  r., 1980). 

6 I n  Peop7e v. Chent, 43 C.3d 739 (1987), the cour t  re -  
j ec ted  an argument t h a t  the  Uni ted Nations Charter and Decla- 
r a t i o n  on Human Rights precludes the impos i t ion  o f  the  death 
penal ty,  observing before the  documents may be u t i l i z e d ,  they 
must e i t h e r  be implemented by Congress o r  se l f -execut ing.  
However, ru les  o f  j u s  cogens are recognized by mu l t i na t i ona l  
pact. The United Nations Conference on the  Law o f  Trea t ies  
[Vienna Convent4 on] , A r t .  43; [Obl i g a t i  ons imposed 
independently o f  t rea ty ] ,  A r t .  53 [ jus cogens and vo id  t rea-  
t i e s ] ,  U.N. Doc. A/Conf. 39/11. Moreover, Verdross po in ts  ou t  
these laws, by t h e i r  very nature,  are se l f -execut ing.  
F i n a l l y ,  no argument i s  made here t h a t  the death penal ty  i s  
barred; ra ther  the argument centers on what process i s  due 
before i t  may be imposed. 
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concept i s  preserved i n  the United States Const i tut ion,  A r t .  

I, 1 (No State Shal l ,  . . . engage in War, unless ac tua l l y  

invaded . . . imminent Danger . . .) It has been t a c i t l y  recog- 

nized by s tare decis is .  Tennessee v .  Garner, 471 U.S. 1 

[S t r i k i ng  down State’s f l e e i n g  fe lon  s tatute]  I a 

a 

a 

a 

Once an ind i v idua l  i s  incarcerated, t h a t  i s  a l l  the force 

required t o  p ro tec t  soc ie ty  from f u r t h e r  harm and the death 

penal ty7 therefore would be cruel  and unusual puni shment, 

unless the State shows, i n  a given case, beyond a reasonable 

doubt t h a t  society cannot protect  i t s e l f  by mere incarcera- 

t i o n .  Because o f  the Far re t ta  e r ro r ,  H i l l  was denied an op- 

po r tun i t y  t o  b r i ng  t h i s  t o  the  cour t ’s  a t ten t ion ,  therefore 

reversal i s  required. Su77ivan, supra. 

4. Where Persons are a Danger To Society, incarceration i s  

I n  Barefoot v .  Este77e, 463 U S .  880 (1983) i t  was he ld  

t h a t  i t  was proper f o r  the j u r y  t o  consider whether defendant 

would commit cr iminal  acts i n  the  fu tu re  and thus pose a 

th rea t  t o  society. However, the court  went on t o  say i n  Solem 

v .  Helm, 463 U S .  277 (1983), “we w i l l  not  assume t h a t  there 

Accord, Hitchcock v .  i s no rehabi 1 i t a t i  ve opportuni t y  . 

the norm. 

J J  

7 The I n t c r n a t i  onal Covenant on C i  v i  1 and Pol i ti cal  
Rights, Part  111, a r t i c l e  6(2), declares: “In countr ies whi ch 
have not  abolished the  death penalty, sentence o f  death may be 
imposed only f o r  the most serious crimes i n  accordance w i th  
the law i n  force a t  t he  t i m e  o f  the commission o f  the crime . m .  ” Rat i f ied  by the United States and 7 1  other countr ies, 
e f fec t i ve  March 2 3 ,  1966. Lg., People v .  Chent,  43 C.3d 739 
(1987) (Dissenting Opinion by Broussard and Mosk, 11) I 

a 
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Dugger, 481 U.S. 393 (1987) [reversed death penal ty;  re fusa l  

of m i  ti g a t i  ng c i  rcumstances] . 
Every day we incarcera te  People who pose a th rea t  t o  so- 

c i  e t y  . General l y, NOTE, PROBATE CODE CowRvAToRstiIPs : A LEGISLATIVE 
GRANT OF NEW PROCEDURAL PROTECTIONS, 8 P a c i f i c  L . J .  73 (1977). 

Thus, t h e  re levant  i n q u i r y  i s  no t  whether the defendant poses 

a f u t u r e  th rea t  t o  soc iety ,  an e n t i r e l y  speculat ive and sub- 

j e c t i v e  opin ion o f  what may happen, bu t  whether soc ie ty  can 

e f f e c t i v e l y  con t ro l  behavior by incarcera t ion ,  w i t h  a possi-  

b i l i t y  o f  r e h a b i l i t a t i o n .  That i s  t o  say, the emerging stan- 

dards of decency i s  such t h a t  the State may no t  exact the 

death penal ty  unless i t demonstrates beyond a reasonable doubt 

t h a t  i t  cannot p ro tec t  soc ie ty  by mere incarcera t ion .  

Because o f  t h e  Fa r re t ta  e r r o r ,  H i l l  was denied an oppor- 

t u n i t y  t o  b r i n g  t h i s  t o  t h e  cou r t ' s  a t ten t i on ,  there fore  re -  

versa l  i s  required. Su77ivan, supra. 

5 .  There has been a Gradual Withdrawal o f  Death Penalty As 
a Form o f  Punishment, and withdrawal from Public View 
When Used. 

A t  common law, a l l  f e lon ies ,  regardless o f  whether death 

resul ted,  and i n  t h e f t  cases, regardless o f  the  amount taken, 

warranted the death penal ty ,  except mayhem f o r  which 

muti 1 a t i  on was subst i  tu ted.  Perkins, Cr iminal  Law and 
a 

Procedure (Foundation press, 4 th  Ed., 1972), p. 4-5 + Whipping 

was subs t i t u ted  f o r  death as the penal ty  f o r  p e t i t  larceny, 

9 .  

but t h a t  was a change from the  common law r e s u l t i n g  frqm an 

e a r l y  s ta tu te .  Id. Sta tu te  o f  Westminster, 1, c. 1 5  (1275). 



I n  the words o f  Blackstone, “the t r u e  c r i t e r i o n  o f  fe lony i s  

f o r fe i t u re .  ” 4 B1.Comm. “97. Modernly, few fe lon ies are 

recognized as cap i ta l  crimes. Perkins, a t  p. 5; genera77y, 4 

Encycl opadi a B r i  tanni ca 847 (1971). Moreover, and 

notwi thstandi ng Apodaca v. Oregon (1972) 406 U. S. 404, there i s 

not  a s ing le  j u r i s d i c t i o n  l e f t  which al lows the i n f l i c t i o n  o f  

the death penalty w i t h  less than a unanimous j u r y  verdict .8 

The United States Supreme Court has recognized f u r t h e r  

r e s t r i c t i o n s  upon the u t i l i z a t i o n  o f  the death penalty. Thus 

i n  non-fatal fe lon ies,  the cour t  he ld t h a t  the imposi t ion o f  

the death penalty was unconst i tu t ional .  Coker v. Georgia, 433 

U.S .  584 (1977); fberhardt v .  Georgia (1977) 433 U.S. 917. 

Simi la r ly ,  i n  Enmund v .  F’lorida, 458 U.S. 752 (1982), the 

court  held t h a t  i n  felony-murder cases, the death Penalty was 

unconst i tut ional  where the accompl i ce d i d  not  commi t murder, 

nor intend t h a t  death resu l t .  Then i n  Tison v .  Arizona, 481 

U.S. 137 (1987), the Court d ist inguished Enmund on the basis 

t h a t  i n  Enmund “the degree o f  p a r t i c i p a t i o n  was so tangential 

t ha t  i t  could not  be said t o  j u s t i f y  a sentence o f  death”,q 

and held t h a t  “the reckless disregard f o r  human l i f e  i m p l i c i t  

a When Apodaca was decided, only two j u r i s d i c t i o n s  allowed 
the death penalty on less  than a unanimous decision. Oregon 
requi red a 10-2 decision. Oregon has since repealed i t s  death 
penal t y  , and Loui s i  ana now requi res a unanimous deci s i  on. 
A L I ,  MPC, p. 154. 

The court  noted i n  Tison t h a t  i n  Enmund i t  conducted i t s  
own propor t i  onal i t y  anal ys i  5 .  How about world w i  de 
propor t i  onal i ty anal ys i  s . V i  s, England, I r e 1  and, Canada, and 
France have a l l  abolished death penal t ies.  How many other 
countries? How many s t i l l  have i t ?  See Brennan’s dissent. 

.: 
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i n  knowingly engaging i n  cr iminal  a c t i v i t i e s  known t o  carry  a 

grave r i s k  o f  death represents a h igh l y  culpable mental s ta te,  

a mental s ta te  t h a t  may be taken i n t o  account i n  making 

cap i ta l  sentencing judgment when t h a t  conduct causes i t s  

natural  though also not  inev i tab le ,  l e t h a l  resu l t .  "10 

Congress a t  one po in t  abolished the death penalty a l t o -  

gether. Pub.L. 98-473, T i t l e  11, §§ 212(a), 235(a)(1), Oct. 

12, 1984, 98 Stat .  1987-2020, 2031, e f f e c t i v e  November 1, 

1987, adopting Chapter 227 - Sentences, 18 U.S.C. 5 5  3551, e t  

seq.11 10 States o f  the United States have abolished it. 4 

Encyclopzdi a B r i  tanni ca 847 (1971). O f  20 La t i n  Ameri can 

Countries, 10 have abolished i t .  I d .  A l l  bu t  4 Mexican 

States have abolished it. Id.12 

A t  common law, and the ea r l y  days o f  t h i s  Country, execu- 

t i ons  were a pub l ic  a f f a i r  designed as a deterrent. 3 Ency- 

clopaedia Br i tannica 404 (1971) [except head o f  state] ;  4 I d  

847; 6 I d  825; 11 Id 64; 18 I d  556. A t  the restorat ion,  Crom- 

lo It should be noted t h a t  Enmund was outside i n  the 
getaway car, hence he was not  even i n  a pos i t i on  t o  stop the 
homicides by co-defendants even i f  he had wanted t o  stop the  
homicides. I n  Tison,  on t h e  other hand, the  defendants were 
a t  the scene o f  the homicides, and made no e f f o r t  t o  curb 
the i  r fa ther .  

11 While many provis ions remain which purport  t o  authorize 
the death penalty, the f a c t  o f  the matter i s  there i s  s t i l l  no 
s ta tu to ry  scheme, since the repeal, w i t h  sets out  when, where, 
o r  how the death penalty sha l l  be car r ied  out, and i t  i s  sug- 
gested t h a t  i n  the absence o f  such a s ta to ry  framework spe- 

a c i  f i  c a l l  y author i  z i  ng the execution o f  a sentence o f  death, 
the United States i s  powerless t o  carry out the  sentence. 

12 See footnote 6. 
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wel l  ’s body was exhumed, and h i s  head displayed on a spike a t  

the gates as a warning t o  a l l .  Common law d isp lays 

o f  execution have become a r e l e c t  o f  the past. The l a s t  pub- 

l i c  execution occurred i n  Kentucky i n  1936. 11 Encyclopadia 

B r i t ann ica  64. Under modern s ta tu tes ,  the  pub l i c  i s  excluded, 

witnesses l i m i t e d  t o  those found by law necessary t o  be pre- 

sent t o  assure the  State t h a t  the law had been obeyed. I n -  

f l i c t i o n  o f  the death penal ty  has s t e a d i l y  been withdrawn from 

pub l i c  view.13 Former 18 U.S.C. 5 3566 [Chap. 2271; C a l i f o r n i a  

Penal Code 5 3605. Thus, much o f  the  de ter ren t  e f f e c t  i s  now 

gone, i f  there ever was any de ter ren t  effect.14 

6 I d  802. 

Thus, the  emerging standards o f  decency has been a grad- 

ua l  withdrawal o f  the  death penal ty  from a l l  f e lon ies ,  to 

those fe lon ies  i n  which the  v i c t i m  d ies  as a proximate r e s u l t  

o f  culpable personal conduct on the  p a r t  o f  the  defendant. 

Where the penal ty  i s  imposed, i t  i s  hidden from t h e  pub l i c  

eye, there fore  lacks  any s i g n i f i c a n t  impact on deterance. 

Because o f  the Fa r re t ta  e r ro r ,  H i l l  was denied an oppor- 

t u n i t y  t o  b r i n g  t h i s  t o  the  cou r t ’ s  a t ten t i on ,  there fore  re- 

13 We can l i t e r a l l y  say “We have swept the  death penal ty  
under the carpet and ou t  o f  v iew. 

14 The A L I  Committee se t  out  some ra ther  s t a l e  s t a t i s t i c a l  
s tud ies which f a i l e d  to conclus ive ly  prove t h a t  c a p i t a l  pun- 
ishment was o r  was no t  a de ter ren t .  A L I ,  MPC, p a r t  11, vo l  . 
I, pp 112-114. I n  the tab le  he re ina f te r ,  using more cur ren t  
s t a t i s t i c s ,  based upon the  number o f  murders per hundred thou- 
sand, the  ra te  remains f a i r l y  constant over the  years w i t h  o r  
w i thout  cap i ta l  punishment suggesting an i n e l a s t i c i t y  f o r  
cap i ta l  puni shment . A s t a t i  s t i  c i  an would be b e t t e r  qua1 i f i  ed 
t o  render an expert  opinion. 

9, 
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versal i s  required. Su’l’livan, supra. 

0 

6. Concl usion. 

Capi t a l  puni shment i s no 1 onger a uni versal 1 y recogni zed 

means o f  c o n t r o l l i n g  human behavior. It has been withdrawn as 

a pub l i c  spectacle, and i t s  use r e s t r i c t e d  t o  a narrow class 

o f  cases i n  which a v i c t i m  dies as a proximate r e s u l t  o f  the 

defendant’s own cul pabl e conduct. Most j u r i  sdi c t i  ons t h a t  do 

a1 1 ow capi t a l  puni shment requi re  a unanimous verdi  c t  . 
The sum t o t a l  o f  the foregoing, i m p l i c i t  i n  Garner, i s  

t h a t  the  State may not  use i t s  sovereignty w i t h  any more force 

than i s  reasonably under the circumstances, and the death 

penalty only i f  i t  has demonstrated beyond a reasonable doubt 

t h a t  i t  cannot p ro tec t  society by mere incarcerat ion.  It i s  

consistent w i t h  the Supreme Court’s insistence on object ive 

ru les which guide the decision o f  the j u r y  i n  a reasoned man- 

ner, a l lowing l i t t l e  room f o r  the capricious appl icat ion o f  

the death penalty. 

Because o f  the Far re t ta  e r ro r ,  Hill was denied an oppor- 

t u n i t y  t o  b r i ng  t h i s  to the cour t ’ s  a t tent ion,  therefore re -  

versal i s  required. Su77ivan, supra. 

6. HILL W A S  DENIED AN OPPORTUNITY TO ENTER A PLEA OF DOUBLE 
JEOPARDY 

It i s  not  c lear  whether t h e r e  i s  a fac tua l  basis f o r  a 

plea, but  t h a t  can be explained by the f a c t  H i l l  was denied 

appropriate Ferrata considerations, and thus denied meaningful 

access t o  the Courts. Assuming arguendo a p o t e n t i a l l y  merito- 

r ious defense, i n  view o f  H i l l ’ s  convict ion and sentence o f  

a 
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l i f e  i n  federa l  cour t ,  i f  the case invo lves  the same set  o f  

f a c t s  necessary f o r  g u i l t  o r  death were l i t i g a t e d  i n  the 

federa l  case, then double jeopardy would apply, absent Heath 

v. A7abama, 474 U S .  8 2 ,  96 (1985). However, more cur ren t  

scho la r l y  research suggests t h a t  the cou r t  e r red  i n  Heath. 

I n  Heath, D was t r i e d ,  convicted, and given l i f e  i n  Geor- 

g ia ,  then t r i e d  and given the death penal ty  f o r  the same. homi- 

c ides i n  Alabama. On c e r t i o r a r i  i n  the Supreme Court, t he  

cour t  he ld  t h a t  Dual Sovereignty does no t  bar second t r i a l .  

Heath v. A7abama, 474 U.S. 82, 96 (1985). The cour t  read i l y  

conceded had Georgia attempted a second shot t o  ge t  the  death 

penal ty,  i t  could not .  The Court r e l i e d  on Moore v. 1777’nois, 

5 5  U.S. (14 How.) 1 3  (18S2), 20; Uni ted  States v .  Wheeler, 435 

U.S. 313, 317 (1978). The cour t  over-looks t h e  f a c t  t h a t  i t  

re jec ted  the  concept o f  Dual sovereignty i n  E7kin v .  United 

Sta tes ,  364 U.S. 206 (1960). The very concept i s  f lawed i n  

the United States because sovereignty i s  vested i n  the  People. 

U.S. Cons t i tu t ion ,  Preamble; Scott v. Sandford, 60 U.S. (19 

How.) 393, 1 5  L.Ed. 69 (1857); Un i ted  States v .  Cruikshank, 92 

U.S .  (2 Otto) 542 (1876). As t h e  people o f  each Sta te  are a 

p a r t  o f  the  whole, i t  i s  the Peace and D ign i t y  o f  the  People 

v io la ted ,  where ever s i tua ted ,  and i t  can be punished bu t  

once. The concept was understood a t  Common Law t o  bar punish- 

ment f o r  the same offenses committed abroad. Rex v. Hutching- 

son, 2 Keb 785, 84 E . R .  1011 (1677);lS Hughes v .  Corne7ius, 2 

15 A reading of Hutchingson’s Case i t s e l f  shows i t  t o  be on 
a w r i t  of habeas corpus on the  grounds t h a t  the cour t  lacked 

14 



a 

a 

0 

Show. KB 232, 89 E . R .  907, 89 E.R. 907 (1664) [Admiralty; 

Captain charged w i t h  p i  racy on the  h igh  seas pleaded i n  abate- 

ment he was found by an admi ra l ty  cou r t  i n  another country t o  

have taken a p r i z e  according t o  a r t i c l e s  o f  war; p lea  he ld  to 

be good] ; Beake v. Tyrre77, 3 Mod. 194, S.C. 1 Show 6, 89 E. R .  

411 (1794); Rex v. Roche, 1 Lench 134, 168 E.R. 169 (1775) 

[Plea withdrawn]; Rex v. Sawyer, 2 Car. & Kir. 101, 175 E.R.  

41, 44 (1815); Rex v. El r ington ,  9 Cox, C r i m  Cases 86, 1 B&S 

688, 121 E.R.  870 (1861); I n  re Thompson, 9 W.R. 203 (19 );  

Rex v .  Sheen, 2 Carr. & P. 634, 172 E.R.  287 (1827); Rex v. 

Wa7ker, 2 Moo & Rob 446, 174 E.R.  345, 347 (1843). Support 

f o r  t h i s  common law t r a d i t i o n  i s  found i n  the  Const i tu t ion :  

Sovereignty vested i n  People (Preamble); l i m i t s  on federa l  

power ( A r t .  I, 3 9); l i m i t s  on State Power ( A r t .  I, 5 10; A r t .  

V I  [supremacy; f u l l  f a i t h  and c red i t ] ,  9th,  10 th  & 14 th  

Amendments) ; l i m i t s  on government powers (1st [speech, p e t i  - 
t i o n ,  r e l i g i o n ] ,  2nd [quar ter ing o f  so ld ie rs ] ,  4 th  through 7 th  

[ r i g h t s  o f  “people” , “person”, and “accused”] . By 28 U. S. C. 

5 5  1738 and 1739, Congress has made the  f u l l  f a i t h  and c r e d i t  

clause appl icable t o  federa l  cour ts .  Davis v. Davis, 305 U.S. 

52 (1938). 26, 118 ALR 1518. Heath should be overru7ed as 

j u r i s d i c t i o n  because the  crime occurred i n  another country. 
Nonetheless ’ a l l  cour ts  o f  record who quote the case c i t e  i t  
fo r  double jeopardy. B u l l e r ’ s  Law o f  N i s i  Pr ius,  254 shows 
t h a t  i t  was i n  f a c t  a celebrated case w i th  a number of 
hearings i n  which u l t i m a t e l y  the  bar was he ld  t o  be good. I n  
Roche’s Case, Beake v. Tyrre77 i s  ci ted as Beak v .  Thyrwhit. 
In Rex v .  Sawyer (1815) 2 Car. & K i r .  101, 175 E.R. 41, 44, 
at l e a s t  one o f  the  j u s t i c e s  questioned Hutchinson’s Case, bu t  
the bar was he ld  good i n  any event. 

15 



0 

I 

a 

being inconsistent w i th  the warp and wol f  o f  common law and 

American notions o f  double jeopardy jurisprudence. Copies of 

English Law are set  f o r t h  i n  the Appendix. 

The po in t  here i s  t h a t  as an important defense was 

withdrawn from consideration, therefore reversal i s  automatic 

and mandatory. Su77ivan v .  Louisiana, 113 S.Ct. 2078 (1993). 

I f .  

HILL W A S  DENIED AN OPPORTUNITY TO SHOW 
MAT HE WAS DEFENDING A PERSON IN M E  CON- 

STITUTIONAL SENSE 

The court  below denied H i l l  an opportunity t o  j u s t i f y  h i s  

conduct as defense of t h i r d  persons. I B A ,  pp 53. If i n  f a c t  

t h e  unborn are persons i n  the Const i tu t ional  sense, then H i l l  

was p r i v i l eged  t o  use reasonable force i n  t h e i r  defense. Roev. 

Wade, 410 U.S. 113 (1973), is an aberration and should be discarded as 

unsound in principal and unworkable in practice because, in light of 

scolarly research, it appears that the court overlooked where in the 

Constitution the unborn are persons in the constitutional sense, and thus 

entitled to the s m e  protections as others. 

Neither the 5th nor the 14th Amendment defines person. 

The 14th Amendment d e f i  nes c i  ti zenshi p ,16 I n  other contexts, 

the court  has held t h a t  a l iens  ( E . g . ,  Hampton v. Mow Sun Wong, 

426 U.S. 88 (1976); Const., A r t .  V I ,  (Treaty Clause).17) and 

16 “ A l l  persons born or  natura l ized i n  the United States, 
and subject t o  the  j u r i s d i c t i o n  thereof,  ... 

17 McKechnie, MAGNA CARTA, A r t .  41  (al iens). McKechnie i s  
the scholar on the Magna Car te r .  10 Halsburys Statutes o f  
England (4th ed) Const i tu t ional  Law, 25 Edw. 1 (Magna Carta) 
(1297), Notes, 5 3.5 

9 9  
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non-natural persons are persons e n t i t l e d  t o  Cons t i t u t i ona l  

p ro tec t ion .  E . g . ,  Land v .  Do77ar, 330 U . S .  731 (1947) 

(Replevin; Stock taken under co lo r  o f  federa l  law). Not t o  

recognize the unborn as a person i s  there fore  an anomaly. As 

“Person” i s used w i  t hou t  qua1 i f i c a t i  on, the most 1 ogi ca l  p l  ace 

t o  l ook  f o r  meaning i s  the  Preamble18 because, wh i le  i t s  pur- 

pose i s  no t  to create right,3-9 i t  does de f ine  f o r  whom t h e  

r i g h t s  were created? The words “people o f  the  Uni ted States” 

and “c i t i zens ”  are synonymous terms, and mean t h e  same thing.21 

The Preamble creates two classes o f  sovereignty: “ourselvesy’ 

and “our Posterity.”22 Its purpose appears t o  be t o  inc lude 

18 The f i r s t  record tha t  a sovereign ru les  w i t h  consent o f  
the  governed appears t o  be I Sam. 16, I1 Sam. 5, 9-20, 1 Kings 
1-2. The e lders  o f  I s r a e l  met w i t h  David a t  Hebron, and they 
made a cont rac t  f o r  David t o  r u l e  I s r a e l .  Other w r i t t e n  
codes, i . e .  Code o f  Hammurabi , were uni  1 a te ra l  acknowledgments 
of human r i gh ts .  The Magna Carta, i n f r a ,  appears t o  be the 
fi r s t  w r i t t e n  document executed by both sovereign and subject .  
The Consti t u t i  on abol i shed t r a d i  ti onal soverei gnty , placed 
sovereignty i n the People, signed by t h e i  r representat ives,  
and r a t i  f i  ed accordi ng t o  the i  r respect ive s t a t e  procedures. 

19 United States v .  Boyer, 85 F.425 (D.C., Mo., 1898) 
(Quoti ng J u s t i  ce Storey on the Const i tu t ion ,  Section 462). 
C f . ,  Hockett v. State  Liquor Licensing Board, 110 N.E. 485, 
L.R.S. 1971B, 7 (1915). 

2o Scott v .  Sandford, 60 U . S .  (19 How.) 393, 404 (1857); 
United States v .  Cruikshank, 92 U S .  ( 2  Otto) 542, 549 (1875). 
The 13th & 14th Amendments do no t  overru7e Scott, bu t  repeal 
the  l i m i t a t i o n s ,  thus enlarg ing the  c lass o f  persons who are 
c i t i zens .  L g . ,  United States v .  Wong K i m ,  169 U S .  676 
(1898)” 

21 Scott v. Sandford, 60 U.S. (19 How.) 393,  404 (1857); 
Cruikshank, supra, 92 U . S .  ( 2  Otto), a t  549. 

22 ABORTION AND INALIENABLE RIGHTS, e t c ,  supra, a t  footnote I, 
pp 11-12. 
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“Posterity’’23 on an equal f o o t i n g  w i th ,  and t h e  same r i g h t s  as, 

“ourselves” as evidenced by the  p a r a l l e l  s t ruc tu re  o f  the 

phrase. Therefore, “Poster i ty , ”  as to those who are l i v e s  i n  

being, i s  synonymous, i f  no t  w i t h  “ ~ i t i z e n , ~ ~ 2 4  sure ly  w i t h  

“person. ” 2 5  Thi s understanding i s  consi s ten t  w i th  the  meaning 

o f  p o s t e r i t y  i n  1776.26 I n  1644, i t  was argued t h a t  

“Parliament could no more censure the  issue o f  the mind than 

i t  could the  issue of the womb.”27 A t  common law, c e r t a i n  

members o f  f u t u r e  generations, fetuses,28 were a l i f e  i n  being 

for  the  purposes o f  the  Rule Against Perpetuities.29 Moreover, 

prenata l  i n j u r i e s  were, t o  a l i m i t e d  extent ,  recognized a t  

Common Law,30 and i t  does no t  appear t h a t  t o r t  ac t ions  f o r  the 

23 “Pos ter i t y ”  i s  cap i ta l i zed  i n  the  o r i g i n a l .  As a noun 
i s  cap i ta l i zed  on ly  i f  i t  i d e n t i f i e s  a p a r t i c u l a r  person, 
place, o r  t h ing ,  i t  imp l i es  the framers considered the  word 
important.  

24 See footnote 9, supra. I t  i s  probably more accurate t o  
say the  unborn i s  a person, who, upon b i  r t h  becomes a c i t i z e n  
(0 1, 14th  Amendment), except (26th Amendment), f o r  the  r i g h t  
t o  vote. 

25 See footnotes 17 and 24. 
26 ABORTION AND INALIENABLE RIGHTS, e t c ,  supra, a t  footnote I. 
27 M i  1 ton  John, AEROPACITICA (1644) 
28 A r i s t o t l e ,  P o 7 i t i c s ,  V I I ,  1335b, 24-26; Acquinas, Summa 

Theo7ogiq 1, q. 7 6 ,  a .  5 and q. 118; Noonan, Contraception, 
86-88 (Harv. U. Press, 1965); 2 1  Exodus 2 2 .  It i s  no t  
repugnant t o  the  1 s t  Amendment Establ i shment Clause mere1 y be- 
cause c i v i l  law corresponds t o  the  tenants o f  some r e l i g i o u s  
b e l i e f s .  E . g . ,  Wi t te rs  v. Washington Dept o f  Social Svcs for  
t h e  B’lfnd, 474 U . S .  481 (1986). 

29 Gray, The Ru7e Against Perpetuities (4th Ed.); A7amo 
Schoo7 D i s t .  v .  Jones, 182 Cal.App.2d 180, 6 Cal.Rptr. 272 
(1960). 

30 “To k i l l  a c h i l d  i n  i t s  mother’s womb i s  now no murder, 

a 
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heirs”,32 i t  would have created the equivalent o f  a fee simple 

absolute wi th  powers o f  a l ienat ion,  a concept c l e a r l y  incon- 

s i  s ten t  w i  t h  the concepts o f  “unal i enable r i gh ts ”  found i n the 

Declarat ion o f  Independence33 and the “ indes t ruc t ib le  and per- 

petual union” i n  the Preamble, whereas i f  construed as a fee 

t a i l  ,34 i t  would be consistent w i t h  an i n t e n t  t o  create 

but a great mispr is ion:  bu t  i f  the c h i l d  be born a l i v e  and 
death by reason o f  the pot ion o r  bruises i t  received i n  the 
womb, i t  i s  murder i n  such as administered o r  gave them. 
Lord Coke, repeated by Blackstone a t  Book I V ,  p. 198. His 
reasoning may have been inf luenced by: (1) “No man sha l l  be 
taken o r  imprisoned upon the appeal o f  a woman, f o r  the death 
o f  any o ther  than her husband.” Magna Carta (1215), A r t .  54. 
As t h e  fe tus  i s  not  her husband, na tura l l y ,  there i s  a f a i l u r e  
o f  evidence. (2) medical knowledge as t o  a fe tus  was qu i te  
pr imi ti ve when compared t o  modern medical pract ices.  

31 Sink7er v .  Knea7e, 401 Pa 267, 164 A.2d 93, 94 (1960); 
McIntosh v.  D i 7 7 ,  supra, 205 P. 917 (1922); Halbury’s Laws o f  
England (1st ed, 1911) I n fan ts  03 132, 135.  

32 WMte v. Hart, 80 U.S. (13 Wall.) 646, 650 (1872). 
Other constructions r e s u l t  i n  a power o f  a l iena t ion  
i nconsi s ten t  w i  t h  unal ienabil i ty: cont i  ngent remai nder , Gray, 
The Rule Against Perpetu i t ies (4th Ed.); A7amo SChOO’l District 
v. Jones, 182 Cal.App.2d 180, 6 Cal.Rptr. 272 (1960); the r u l e  
i n  Shel ly ’s  Case, 31 Corpus Juris Secundum, Estates 5 4. 

“We hold these t r u t h s  t o  be sel f -evident,  t h a t  a l l  men 
. . . are endowed . w i th  . . unalienable Rights, . . - 9  

Governments are i n s t i  tu ted  among Men, der i  v i  ng the i  r j u s t  
powers from the consent o f  the governed.” Declarat ion o f  
Independence, n 2 ;  Schwartz, The B i l l  o f  Rights, A documentary 
h i  s tory .  

34 Hertz v. Abrahams, 110 Ca. 7 0 7 ,  36 S.E. 409 (1900); 
Haward v. Hawe, 12  Gray (Mass.) 49 (1858); Cannon v. A7br ight ,  
183 Mo. 238, 8 1  S.W.  1162 (1904); Kay v .  Scates, 37 Pa 31 
(1860) ; Larew v .  Larew, 146 Va. 134, 135 S .  E. 819 (1926). The 
Const i tu t ion concerns estates and in te res ts  i n  lands. A r t .  I, 
5 8, c l  . 17 ( D i s t r i c t  o f  Columbia; Places purchased) ; A r t .  
111, 5 3 ,  c l .  2 ( fo r fe i tu res) ;  A r t .  I V ,  5 2, c l .  1 (pr iv i leges  

I P  

33  
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“unalienable r i gh ts ”  and “a perpetual uni on, ’’35 f o r  t h e  protec- 

t i o n  o f  f u tu re  generations, inc lud ing the  unborn. 

The Const i tu t ion was submitted t o  the People f o r  r a t i f i -  

cation.36 I m p l i c i t  i n  t h e  Preamble i s  the concept o f  a soc ia l  

contract37 wherei n soci e t y  promi ses the i ndi v i  dual i nal i enable 

r i gh ts ,  i n  re tu rn  f o r  which the ind iv idua l  promises t o  conform 

t o  the laws o f  soc iety  which do not  derogate38 from ina l ienable 

r i gh ts .  Mutual pramises have always been considered s u f f i  - 
c ien t  consideration f o r  enforceabil ity.39 As persons under the 

age o f  capacity40 could not consent,41 the i n t e n t  i s  t ha t  adul ts  

are members o f  “ourselves,” and a l l  others members o f  

and immunities), 5 3 ,  cl 2 (property o f  the United States); 
Amendment I11 (Quartering o f  soldiers) ; Amendment I V  (Secure 
i n  . . . houses); Amendment V (nor be deprived o f  ... property 
. . ; nor sha l l  p r i va te  property be taken . . . .). 

35 28 Amer i  can Jurisprudence, Second, Estates, 5 53. 
Cf., Barber v .  P i t tsburgh ,  F.W. & C.R.  Co. , 166 U S .  83 
(1897); Anderson v. Uni ted  Rea7ty Co., 79 Ohio St. 23, 86 N.E. 
644, affmd 222 U.S. 164 (1911) (recognizing by dictum common 
law rule).  

36 2 Farrand, Max, The Const i tu t ional  Debates, pp. 152, 
163, 177, 193, 196, 209, 565, 582, 590, 651; 3 Rotunda, op 
c i t ,  p. 663, note 1. 

37 E . g . ,  Hobb, Leviathan (1651); Locke, Second Treat ise o f  
Government (1690) ; Laqueur, THE HUMAN RIGHTS READER (1979). 

38 Verdross, Forbidden T r e a t i e s  i n t ’ 7  Law, 3 1  AJIL 571  
(1937); I d ,  Jus Oisposit ivum & Jus Cogens i n  I n t ’ 7  Law, 60 
AJIL 55 (1966). 

39 C h i t t y  on Contracts (23rd ed, 1968) 134; Restatement, 
Contracts (1st) 5 77; Coggs v. Berherd, 2 Ed.Raym. 909 (1703). 

4o “The r i g h t  o f  c i t i zens  o f  the United States, who are 
eighteen years o f  age o r  older,  t o  vote sha l l  not  be denied or  
abridged by the United States or  by any State on account o f  
age.” 26th Amend., 0 1. 

4 1  Chi t ty ,  op. c i t .  

a 
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“Posteri  ty,”42 t o  inc lude l i v e s  i n  being, i . e . ,  the unborn. 

Taking the approach t h a t  t h e  unborn are members o f  

‘Pos te r i t y ’  answers a number o f  t heo re t i ca l  problems. F i r s t ,  

i t  i s  a fu r the r  development o f  cons t i t u t i ona l  theory which 

recognizes t h e r e  i s  no t  j u s t  one r i g h t ,  o r  more prec ise ly-  

l i f e ,  a t  stake, bu t  two, the  mother’s, a member o f  ourselves, 

and the  unborn, a member o f  Pos te r i t y .  Second, i t  answers why 

the  State cannot fo rce  a woman t o  terminate pregnancy o r  en- 

gage i n  eugenics, because the  l i f e  o f  the unborn cannot be 

taken absent j u s t i f i c a t i o n  o r  excuse. Th i rd ,  i t  assures t h a t  

a woman’s r i g h t  t o  terminate pregnancy i s  no t  abridged where 

t o  ca r ry  t o  term would be an undue burden, i . e .  mother has a 

r i g h t  t o  self-defense where f e t a l  l i f e  endangers her l i f e .  

Fourth, i t  sets  a standard o f  preserving both l i v e s ,  i f  possi-  

b l e ,  guarding against  undue state i n f luence.  F i n a l l y ,  i t  does 

j u s t i  ce by respect i  ng the  Cons t i t u t i ona l  guarantee t o  p r o t e c t  

human l i f e ,  removing from the  discussion a word, abor t ion,  

which i s  inflammatory, ending, hopefu l l y ,  the  carnage done t o  

women, Pos te r i t y ,  and others.  

The p o i n t  here i s  t h a t  an important defense was withdrawn 

from consideration. Proper ly charged, a j u r y  could w e l l  have 

found t h a t  H i l l  acted w i t h  a bona f i d e  good f a i t h  b e l i e f  t h a t  

he acts were necessary f o r  the  p ro tec t i on  a l i f e  protected by 

the  j u r y ,  and reasonable, there fore  no t  g u i l t y ,  o r  

unreasonable, and there fore  g u i l t y  on l y  o f  vo luntary  

a 

42 2 Stephens Commentaries 342 (1841) 

21 



a 

a 

a 

0 

manslaughter. The f a i l u r e  t o  give the j u r y  a t h i r d  opt ion i s  

cons t i tu t iona l  e r r o r -  (Beck v. Alabama, 447 U.S. 625 (1980).) 

Moreover it i s  not  f o r  t h i s  court  t o  speculate what the j u r y  

might have done i n  a hypothetical case never presented t o  it, 

therefore reversal i s  automatic and mandatory. Su77ivan v .  

Louisiana, 113 L C t .  2078 (1993). 

CONCLUSION 
WHEREFORE, Appellant prays, f o r  a l l  o f  the reasons and 

arguments set  f o r t h  herein, t h a t  t h i s  cour t  reverse the judg- 

ment, o r  modify the sentence, remand f o r  f u r t h e r  proceedings 

not inconsistent w i th  t h i s  Court’s opinion, and such other and 

f u r t h e r  r e l i e f  as the court  deems just and proper under the 

c i  rcumstances. 

Dated: February 3 ,  1996 

Respectful 1 y submi tted 

3 MES 10 PH LYNCH, 
YPRO J ~ V I C E  

CALIFORNIA Attorney (SBN 85805) 
Post O f f i ce  Box 336 
Sacramento, CA 95812-0336 
(916) 448-7871 

Amici Curia THE FRIENDS OF PAUL 
JENNINCS HILL In Support o f  Ap- 
pel 1 ant 

22 



55  
50 

E 45 
x , 40 
e 35 X 
c . 30 
u 25 
t 20 X 
i 15  

n 5 x X X 
S X X X X 

0 , 10 

1.0 2.0 3.0 4.0 5.0 6.0 7.0 8.5 9.0 
Homicides per thousand population 

COMPARATIVE CHART OF HOMICIDES a EXECUTIONS IN US. - 1954 - 1993 

00.00 I 

40.00 

30.00 i 
10.00 

0.00 

. .. 

11 



a 
;ROVE 

a 

r) 

LAWS OF ENGLAND 
BEING 

A.COMPLETE STATEMENT OF THE WHOLE 
LAW OF ENGLAND 

BY THI3 LATE 

THE RIGHT HONOURABLE THE 

EARL OF HALSBURY 
LORD HIGH CHANCELLOR OF GREAT BRITAIN 

1885-86, 1886-92 AND 1895-1905 

A N D  OTHER L A W Y E R S  

Pblrb € W o n  
UNDER THE GENERAL EDITORSHIP OF 

THE RIGHT HONOURABLE THE 

VISCOUNT SIMONDS 
LORD HIGH CHANCELLOR OF GREAT BRITAIN, 1951-54 

VOLUME 10 

COMPULSORY ACQUISTION OF LAND 

CRIMINAL LAW AND PROCEDURE 
A N D  COMPENSATION 

LONDON 
BUTTERWORTH & CO. (PUBLISHERS) LTD. 

1955 



he evidcoca 

iut i n  practice 

i the following ‘ I 
.ea of autrefois 

not guilty (0). 

I)t guilty may 
M, and that its ;$ 
.lent against a 
.ot guilty, may 
ound to repair 

Trisoner cannot 
has pleaded 

on the record, 

iises an objec- 
wever, for the 
mrt under the 

d u t e  must be 
‘so doing. If 
d of pleading 
benefit of the 
2 of it may be 

I 
! 

wries, [1954] I ! 
i$ uarter sessions 

I&, supra); SEC 

. R.  (1873). L. R. 
mile, and p. 434, 

of a demurrer, 

ding defective w points of law 

tR. 

1 rhr, [I9461 K. B. 

&a to the J U ~ ~ S -  

I 

sect. 21 PIRAS 405 
taken at any time, after verdict in arrest of judgment, and after judgment 
in arrest of execution (t). 

736. A d o i s  mrld or rcqoit. The plaa of aurrefois convict or autrefois 
acqufr avers that the defendant has bwn previously convicted or acquitted 
on a charge for the same offence as that in respect of which he is arraigned. 
The pleas of autrefois convict or autrefois acquir may be pleaded orally, but 
must be afterwards reduced to writing (u). It is sufficient for the defendant 
to state that he has been lawfully convicted or acquitted, as the case may be, 
of the offence charged in the indictment (a). 

If the defendant pleads autrefois convict or autrefois acquit, the prosecu- 
tion replies or demurs. If the prosecution replies, which is the usual coum, 
a jury is sworn to try the issue (6). 

737, Proof of plea of autrefois convict or acquit. The onus of proving 
the plea is on the defendant. The defendant must prove that judgment of 
conviction or acquittal has been legally given(c). A judgment of con- 
viction that has been reversed as erroneous in law is no bar to a subsequent 
indictment ( d ) ;  nor is an acquittal before a court that had no jurisdiction 
to try the offence charged (e). If a judgment of conviction has been reversed 
on the facts under the Criminal Appeal Act, 1907 (f), the reversal would 
support a plea of autrefois acquit (g). A discharge of a jury without a 
verdict being given is no bar to a subsequent indictment (h). An acquittal 
before a court of competent jurisdiction in a foreign country is a bar to a 
subsequent indictment here ( i ) ,  

The accused may prove the plea by producing a certified copy of the 
record or proceedings of the alleged previous conviction or acquittal (k), 

( t )  2 Hawk. P. C. c. 37, ss. 58,59,67. For the form of plea, see 3 Co. Inst. 234; Tremaine. 
P. C. 31 I ; 2 Hale P. C. 391. As to pardon, see title CONSTITUTIONAL LAW. Vol. 7, p. 243. 

(u) For an  instance of a plea of,autre/ois ucquir, see R. v. Sheen (1827). 2 C. & P. 
634, at p. 635, and 4 Chitty’s Criminal Law (2nd Edn.) 528. The court, if necessary, 
will assign counsel to the defendant to draw the plea in ;I proper form (R. v. Chumbcrlain 
(1833), 6 C. & P. 93). 

(0) Criminal Procedure Act, 1851 (14 & 15 Vict. c. 100). s. 28. 
(b) In R. v. Sheen (1827). 2 C. & P. 634, a t  p. 638, counsel for the prosecution replied 

For the form of replication, see R. v. Sheen, supra. 
(c) R. v. Marsham, Ex purre Pelhick Lawrence, [I9121 2 K. B. 362. As to the effect 

(d )  R. v. Driiry(1849). 18 L. J. M. C. 189. 
(e) 2 Hawk. P. C. c. 35, ss. 3, 4; see R. v. Bifron (1833), 6 C. & P. 92; R. v. Simpson, 

(f) 7 Edw. 7 c. 23, s. 4. 
(g) R. v. Burron, [I9141 2 K. B. 570, C. C. A. 

ore ientcs. 

of an entry of nolle prosequi. see p. 399, anre. 

[I9141 1 K. B. 66. 

It has been held in Ireland that an 
order quashing on certiorari a conviction by justices on the ground that it was bad on 
its face for want of jurisdicticn is not an acquittal entitling the defendant to plead uurrefois 
ocquir in subsequent proceedings, but it would seem to be otherwise if the conviction 
were quashed as being made on insufficient evidence (Conlin v. Pulrerson, [I9151 2 I. R. 
169). 

(h )  R. v. Churlesworth (1861), 1 B. & S. 460. 
(i) R. v. Roche (1775), I Leach 134; R. v. Hutchinson (1677). 3 Keb. 785; see Beak 

v. 71i>.rw/iif ( IbM),  3 Mod. Rep. 194; and R. v. AuRhcr ( lY18).  118 L. T. 658, C. C. A. 
(foreign court niariial). Scc also.the Visiting Forces Act, 1952 (15 & 16 Geo. 6 & 1 Eliz. 2 
c. 67), s. 4. As to the admissibility in evidence of a copy of the record in such a case, 
sce the Evidcncc : k t ,  1851 ( I 4  & 15 Vict. c. 99), s. 7: and title EVIDENCE. The dismissal 
of 3 cli3rpe “uithout prcjudice” is a bar to subsequent proceedings for the same offence 
(Great Suuilwrii ortd U’estcrn Rail. Co. v. Gooding, [1YO8] 2 I. R. 429). 

It is sufficient to support a plea 
of artrre/uir coniicl that though he has not been sentenced, he has been convicted by the 
court (R. v. Sheridan, [I9371 I K. B. 223. C. C. A.; [I9361 2 All E. R. 883), or by his 
own plea of guilty (R. v. Grunt, [I9361 2 All E. R. 1156, C. C. A,). These cases were 
distinguished in R. v. Briggs, [I9381 1 All E. R. 52Y, C. C. A. (uhere the accuscd hitd 
not been asked if he consented to his case being dealt with summarily). A conviction is 

(k) Evidence Act, 1851 (14 & 15 Vict. c. 99), s. 13. 

*. 
*! 
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I LEACH 134. TIIF KING V ,  CAPTAIX ROVIIE 169 

chtl letrer Y : arid they insisted that t h i s  being B vurianco i n  t,hr niilreri;i l  1i:tr-t [134] 
,,f r l i v  t-hnrnt.,  viz. in ttir :iwiqiiiiivrlt 01 thc pcrjriry itaclf, tvv:is fiit.11 ~ 1 1 4 1  i - t ) i i I t i  not 
br v i i rc t i  by vthrdict. A n t i  c i t d  2 Salk. ii60; Hutton, 56: C’ro. , J ~ I ! *  I Xi :  3 1 ’ 0 .  4.5 : 

Thiu i s  <in application ftar a, r w i v  trinl in  ti itiilicttilent 
ftir perjury, u p o n  ;hv ,groiinil of :L twitt~rial v;ii*iariw hc~twrv~ri  tlw ; i f i t l ; i v i t  i i t i t l  thc  
inclictnirnt : the  1ettt.r Y t)tiiiig left out in the  word tinrlerstood. \V(- h i ~ w  looktd 
ititi.) 1111 tht: c:tst!s on  [hi! s i i b j (>c t  : soilit’ of which go to :I g e n t  d i y w  of riiwtv indeed, 
pr t icu lar lp  the casc i n  Hu t ton ,  w h e w  the word irulicuri w-as writttdti for i,ohc.fori : 
hut that, caw is 5hilkt.n by the doctrine laid down in 2 H:itvkim. P. l?. p. 239. The 
truc distinction seenis to h,, t;i,ken in the case of The Qiier,n v. D<r,:kr*, 2 Y:~lk. 660, 

t i kh  is thiv : That m--tit‘rc thc on:ission or addition of a Letter tlovs not c:hange the 
wml. so as to mike it t~ncit11t.r word (as ’‘ air ’’ for ‘‘ heir.” .Inti wv fltcrt’s casp, 
\Yururst,er Assizes IT;{;, post, p.  1 . ~ 5 ) ~  Ghe variance is not rriatrrial. To he sure. a 
grcutvt strictness is rcqii invl in criniiiial proswutions than in civil c:ws : and in 
t l i t l  foruier a dcft.urtant is dlowetl to takc advantage of nivcr 7!y(xAptiow9. R u t  
this i s  a case where the ruut,tt!r has h c n  fairly tried, and wlirrc t h c t  oriiisaiorl of the  
1t.ttl.r Y certainly does riot c h n g e  the word. Thereiorc WI? arc d l  of opinion, That 
the Jury did very right iu rt?acling it ’‘ understood,” and the rule for mthstiiig the 
jutigmpnt must be dischurgd (Douglas, 194). 

ilfute.-The introductory words in the indictment in this case wen:. ‘‘ to the 
tenor and effect following.” 

CASE LXXIT. 

I A I ,  R<l!::ll. 1444. 
I.mi JIansfic.l(l. c‘. J. 

T-HE KING v. CSPTAIN ROCHE. 
(The Jury cannot be chargeti a t  the same time to try the two  issues of .Iutr$ois 

ncpwit arid Yot guilty. S w  30 Hen. VIII. c. 23, anti 43 (h. 111. c .  113, Y. 6 ;  
2 Hawk-. P. C. c. 3.5, passim, and p. ‘376, 283, 363; Hobart, 250; 1 Bulst,. L-ll ; 
k’elv. 201; Cro. J:w 283 ; .I Co. 45 ; Staund. 32 ; Cro. Eliz. 495 : Voor. 457.) 

[Referred to,-R. v. Sawyer, 1815, 3 Car. & Kir. 101.1 
At the Old Bailey I)cc:enit)er Pessiou 1775, David Roche was t rkd  hfnre Mr. Baron 

Ilurland, on a special comtriisuion, present Mr. Justice dston, and Mr. Serjrant Glynn, 
Ktmrdc)r, for the wilful inurtlt!r of .John Ferguson, a t  the  i h p :  of Good EIope, on 
the coast of Africa. 

To this indictment Captain Roche pleaded Avirefoiv acquit before Olnff Martini 
Berg, provincial Fiscal of I he supremo Court of Criminal Jurivprutience there. 

[I351 Mr. SPrjeant Davy for the prolJecution moved, that  the Jury  wight be 
charged at  once with this issue, and that of Not gnilty. 

The Court. In pleas in abatement there are two isaues, anti they an: always 
txitd upon strparate chargrs to the Jury. Besidea, charging them w i t h  both issues 
a t  once would lead to this sbsurdity, that being charged with both, they would 
b t .  nb1igt.d to find upon both : and y1:t if the hst finding was for the piisoiler, they 
c o d d  not ,go to the  uim)ntl, bwause that fiuding woiild hr 3 bar.(o) They are 
I-listinct iswt:s, anti tho Jury i u u u t  he separately charged with t h r n .  

The Counsel for the prontlcifiion was therefore ordered t o  p u t  in a replication ; 
but  t,he prisoner withdrew the plea in bar, and the  caw was tried o n  the gcnrrd issue. 

The prisoner was acqiiittrri. 

( ( a )  Tt is B bur, becsusi~ a tinu] determination i n  A (,‘ourt having corripetent 
jurrdictiotl is conc:lufiji vv i n  311 (.‘oiirts of concurront juridiction thrrvfore if A., 
having killed 3 pt”~soii i ti ~ ~ J & ~ t l ,  were there prosecuted, t r m l  aiiil .tc.l{iiittc.d. and 
alkrwarti were i n d i c t d  h t w ,  ; I t  Coiiiinon Law, he might plwd thc. u:qiiitt.d i n  Spain 
ill lw. Bnil. 5. P 245. as in t h e  i:aw of M r ,  E i i~ch i~rsor~ ,  w h o  hati lii1lc.d Mr. Colvon 
i l l  l’ortugd. and w a s  acquittt!rl t ,h-re  of the rrturder : and being a i t r r w r ( 1 s  dppre- 
hvritlrd in England for thv JHIIIC‘ fact, and committed to N e u p t e ,  he was brought 
into the Cuurt of King’* LL~ucli by Hu6ea8 Corpus. wht:re ht. productd ,111 ttreIliplificu- 
tiuti of the Rtxorcl of tiis acquittal in Portugal ; but the King beiilg verq willing 
t o  !lave him tried here for the mnie offence, it  was referred to the consideration of 
the  Judges, who 211 agreed, that  3s he hod been already acquitted of the charge bp 
the law of Portugal, he could not be tried again four it in Eugland. See Beak v. 
Thyrwhit, 3 Mod. 194; Y .  C.‘. I Show, 6. 

-- - -. . 

And the statute 9 Hen. V1II. C .  23. 
CR. CA. 1.-6* 
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101 1 3-m 'PRLN. 29 CAR. XI. B. R. 

m] 34. DOMINUS REX 4ND HUTCHINSON. 
Corm. 

On babeasl corpus it appeared the defendant waa committed to Newgate on 
saspition of murder in Portugal, which by Mr. Attorrty being a fact out of the Kings 
dominions, is not triable by commission, upon 35 H. 8, cap. 3, S 1, n. 3, but by 
;i coilstable arid marshal, and tho Coutt refused to bail him, &c. 

35. Buns  AND FENNY. 
Trover. 

Spccial verdict in trover of 10 negroas and a half find them usually bought and 
sold in India, and if this were sufficient property, or converaion, was the question. 
And Thornson, on 1 Inst. 116, for the defendarlt, said here could be no property 
in the plaintiff more than in villains; but per Curiam, they are by usage tanqusm 
bona, and go to administrator until1 they become Christians ; atid thereby they are 
infraiichised : and judgment for the plaintiff, nisi, and it lieth of moety or third part 
agaitist any stranger, albeit riot against the other copartners. 

36. INCRAM AND BRAY, BAILIFT OF TREVILL. Monday, JUW 95. 

Heriot. 

Error of judgment in C. B. in replevin, where the defendant avowed for rent atid 
heriot : in bar of the heriot, the plaintiff pleaded a former distres taken by A. and B. 
and conusance made by them in tho name of the defendant (not said by his privity) 
and that a recovery was had against them ; to which the avowsnt demurred ; & per 
Curiam, this is no bar without assent of Trevil, hut the plaintiff could uot aver it was 
not by as .mt .  2.  As to the rent, the plaintiff replied by release of all demands, 
which by T w i s h  is an extinguishmertt of tho rent, on Lit. sect. 510, but in 2 Cr. 
486, 300, its agreed it was no extinguishmertt : which Twisden said was against his 
opinion, 3 Cr. 480, 170. But judgment for the avowant affirmed, nisi. 

[786] 37. HANCOCKR AND HANCOCKE. 
Surrender. 

Debt by the plaintiff as administrator of Tydbury against the defendant executor 
of another Hancock, conditiooed that if t ho  obligor pay 8001. by the 1st of December 
1634, that then the surrendroe H W C O C ~  the testator should reconvey, 011 rellrtest ; 
the plaintif alledgeth request 1644 ; to which the defcntliint demllrred, k per Cirriam 
the surrender being absolute nncl trnst only for p,iiment, there heitlg no pairnetit :it 
the day, this mortgage is irre(lcema1)le. And juclgtneut for the rlefenrlarit, nisi. 

Assum psi t. 

Action upon the case by the husband of the daughter of Sir Edward Pool tenant 
for life without impenchnient of wast, who was about to fell trecs for rasirig portinlls 
for h i 5  chil~li tvi  ; . t m l  Sc\ i l  Pool tlie clefeiidant (the heir at  law) promised to the 
father Sir Edward Pool i n  consideration of forbearance to pay 10001. to the plaintiff. 
Titicler on 3 Cr. K i p  and Norton, praied judgment, the defendant having benefit, 
albeit he be not alledged heir: but thc release of Sir Edward Pool would be a 
discharge, and therefore the  plaintiff is a nieer stranger, as 1 Roll. 30, and its not 

14 
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EASTER TERM, 4 JA(*. 2. 
IS 11. B. 3 MOD. 1% 

124 
1 MOD. 1%. 

it havmg alieady received a determinatiori there, hall not a ain be controverted in 
arl actmi of trover. The case of MT. l ludclr t~rson(c)  WU? c i d  to t l i i d  p r p a e .  He 
bad kllled h f r  Cohon iii Portugal, a d  WHE aoqulttall tbere of tbe mutder ; the 
exen~pli~ielrt~oi~ of whicb acquittal he produced nuder lhe Great Seal of tbat kiiigdom, 
011 hla beitlg btougbt from Sewgate by at1 kuberss colyus to this  Court : but, notwlth- 
statirliilg his acquittal there, the King was very wi l l i l ig  to have h m  tried bere for the 
fact, a i d  lie iafeired the [I951 con side ratio^^ thereof t u  the Judges, who all agreed, 
that he, beiiig already acqultted by their law, could not be tried agabn here. 

EASTBR TERM, 4 JAC.  2. 1Pi €3. R. 

d I l, uu rnui 16 r ( d )  . 
CASE 120. S b l U I i  agrrtnsl I'IKKCL. 

the ClcLta except eightem ~ U I I ~ E .  
'rho jury fid, that John bad issue a daughter arily by hie first wife, after wbose 

deirtll Ila married another woman, aiid levied L fitre, arid made a settlemorlt iu aon- 
sitleciriiori of t l ja t  marriage ulmn himself tor life, and upon his wife for life, with 
diver.; rcrnaiirclwtr over; that he died wi thou t  issut! by his secoirrl wi fe ;  t ha t  the 
secu~~ri  wife entered, aid fivu yaara were pwt without ally claim, kc . ;  and uow the 
beir :it law, h tbe name of the trustees bruugbt this actiou. 

Ttle tiilestioiis were,-First, wbetber the term for ninety-uitie years, thus devise? 
to the trustees, was bouiirl by this fine aid uon-claim, or notT-Srcoiidly, whether it  
was (IivesteJ. a ~ i d  turriud t o  a sight a t  tlie time of the 611e levied 1 for if it waa not, 
tben tha fine could not operak upo~i it. 

It was agreed, that as a disseisia is t o  a freebold, so is a divsslifrg ko a term ; and 
that ~~ a till" aid ikoii-chiin i s  110 bar, ~ I I L  where the piLFty a t  the t i l l l t :  Of the levyirlg 
- 

(c) 3 Keb. 785. 
( t l )  'Yhie case WBB argued agtiiri in Easter term 1 Will. & h h y ,  and judgment 

giveir by the whole Court in favour of the plaillliff, S. C. 1 Show. 6, upoz~ the 
i l lSu~l ic ia l lc~  of the & f d t u i t ' e  plea, S. C. Cartti. 32, because Iw did not shew by 
wllat ailthority he Beized the ship, or before wbose Court of Adiuiralty, or by what 
Jualgs slle was coridemiied : but they hdd,  that the atatilig himself rapiuin generally 
wlcj sutticiaiit, aiid that tbere was I I O  necessity to shew his cummissiota, s. c. 
Corllb. 12U; lrut if the  plea bad beer1 good, the aciitence i n  the Admitalty Court 
wr,11ltl lluva beexi filial, arid the taking nut tliablc i l l  trover, S. C. 1 Corn. Dig. 2 i 4 ,  
fo. cclit..; f u r  a S l i d  determiriatiou i n  il h u r t  imviiig competai~t jurisdictiosl is COII- 
cllwiue i l l  all Courts of cotiewreiit jwisrliotion. Bull. pu'. P. 245. See also the carre 
A !.di,r.oke y. Crickel, 2 Term h p .  649 ; L i d  Cui~dan v. EIwc,  i Term Rep. 384. 

Ilull. N. P. 246. 
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378 TERM 1x0 SANCT. I3 TRTWTATIS COMBEBBACE, ll& 

a contract, atid let tho cotitrcl  be eilher u x p r c ~ d  IN III law, tlie action ought to be 
b r o y h t  against all. 

l t ie  oiviiera are not cbarpxhlo at  all, f w  t.he I I I ~ E L C ~  ot the ship is tiot liks a 
cotnmoti aervant, atid therefore the cuscs I d u r c  citedl :ire ritrthillg to bhe purpose, fur 
the master bath power over the ship, atid ~iia,v charge i ~ .  

It WBB doubted i n  the case of 11Jrrae i d  .\‘leu!, whether a hoyman, who is uuc 
omiier ot the ship, be ehargeahlc, or riot? ( I i u t  I I u l t  sairl t,ha doubt there was, whethat 
it lay against the master, for it was agrcrcl, that it wudd lie against the owners) 
that prima facie i t  ought to be brought ap1tll.d thc liliLstcr, and the owners are uui 
to be charged till it appears thnt the m a s t e r  i, i i r l t  ;ui~~v.ci~ahIe. 

Halt Ch. J. Hew i t  is foiiiltl, that tlie 1mlliis c i i m !  t.u the  owierE, slid therefora 
they are cliargeablu. In Justiii. Inst. tit. l k t w i t i i  h‘xi-is. AII mtion rloth not lio 
against a mail as o w e r ,  but tts he I d 1  thc lrcidit  of i h :  freight ; for where there art) 
several owners, arid one disseilt from the wy;igc, 110 a l d l  ur,t he liable to an actiou 
afterwards for a miscarriage, *\ c. 

That ttie master or owiiers may 11:rvc it11 : ~ c ~ i r ~ n  for t 1 1 ~  truigilt, arid tor the same 
reason, either the one or the others are lidrlc. 

Obj. That the action ought  to be brought ~ I ~ B ~ I I S L  sll. I agree tbat this is the  
great doubt of the case. 

If it be an  action grouricled on t h e  cout i ’u t ,  all t i i ixl i t  to be charged, as i I i  BU 
assumpsit, otherwise, it i t  be grouiided on ilic trirt,, ; r u J  IIWB is a charge by a eoiitracL 
in law, and not by ail express contract (as the  n m s t e r  is answerable for the ship 
robbed by felons) ; the plea i u  this case izi IIUL to t . 1 ~  4.irutrnct h i t  iion cul’, but the 
ground of the actiori ia t h e  crmtract, aiirl [llSJ so i t  i s  niix’d. Debt for riot settiiig 
forth tithes against otle occupier, where thcinu LIW two, Is ill. 

Hob. 17. 

Dolben. If a carricr’a poitur receives ~ [ I w I ~ ,  the r::wicr shaH he liable. 
Eyre. A water carrier is :mwerabIc as iidl as iirilrthcr carrier. 

But it was adjouriied on tlic two last poi11t5. 

COE. R. Myiishul, by lettea, 21 Oct. !+!I,  illiqra.nis IIIO, i t  w‘iw arlj!iclgerl i i i  tbi3 caw: 
1. ’riiot t h o  wtioii wo~lld liu, eit her ngulust  1 . h :  iiludtcr, 

3. That the part-owners ouglit all i r ,  h a v u  t ieen j u i l r d ,  fur the Imiefit beiug to all, 
all ought t o  be charged, tho’ the action weru g i ~ o u h i  u p i i  a tort, because it ia a torr 
arising ex eonttactu. 

KIN mi, 1 )II .I .IYOX, 

Lutw. 765, 779. Shollr. 31, 83. 3 S h L  221. S d k .  386. Infatit not 

Sid. 36. Aid 
a master shall be answerable for the receipt r ) i  his S C I - V ~ I ~ .  

pi’L-c,iwura, 

buund by cuatoiiI (Nf B I I I ; I I I O ~ .  

Error out of C. B. i n  ejectnwiit, w h c  it wm found1 ihnt Lhc lands were copyhold- 
lands of such a manor, in which tbere i s  i i  c i i s t ~ ~ n ,  t l ~ i ,  i t  the pwt.y to be admittd 
doth riot come in, on three proclamatioll~ i u  h! t ~ i i ~ ~ t c  at  t.tme several courts, attar 
the surrerider, that then the 1u1.d may S O I Z ~  t h  1:ttltl f c , 1 ,  i t  turfeitui,u ; atid they f u u d  
that J. S. was teuant for life of this l ; t n l I ,  tho  r ~ u : i i ~ b ~ i ~ ! r  i n  b e  to .F. D. arid that J. d. 
a i d  J. D. surteiider’d t o  the u w  of F. C+. 13’. t k .  i l k 1 1  lrcfrrrl: almittnnce, his heir lwiiry 
ail inta~it, three proclamatiorla were nude, m r l  the  ticir did not come i n  ; the  lord 
seized, a i d  whether this seizwt. be gorjll, w i t 5  ~ h l ,  I p c h t i o i i .  

Treby. The e u ~ t o i n  is gooil Iiotwitbat,tLll,ljll~ t.lic: itifxricy, for else the lord wikl 1018 
his time, for hs  bath no other remedy. ‘Th:tt  sri~ti  i t  ciistuin is good to bar one of full 
age. 3 Cro. 879. Ydv.  1. S o y  42. I irgi’cu, that t1ii.i is w t  BII absolnte forfeitura, 
for an iufarit shall have t.he same privjlcgc, as ii m:ur huyoiid rhe seas. 8 Co. Sir I:. 
h h f o r d ‘ s  m e ;  but if the lurd may wiLe ii’i fur ii tcmpurary forfeiture, that ii 
sutficioiit i n  this case, which weins to IN allr>rvt:41 Ly impli(iiition i i i  the case o t  Sir C. 
LdijilJ, 2 Cro. 227, otberwisu it w o d r l  IIC ~ I I C I I I I V ~ I I ~ C I I ~ ,  for t h e r e  may ba sevs~d 
diseerits t o  iufants or persons Ircyonrl the suits. 

This custom ought to be c(1113triiu1I tu h t :  iin ihsjdute [otfaiture, if there be IIU 

impediment; but if thore be iiiiy itnpediilient., I I <  infaiicy, &c. then n seizure quouq; 
Lie. 3 Cro. Baspole’s m e .  1 Cro. 7. I ,a~cla,  189. 

OOYLBEBBACH. ll9. ANN0 1 W. AND M. IN B. R. 379 

[119] in the case of a cessavit, or if a11 itifatit marries himself, yet the lord r b d  
have the doulie value ; and altho’ those etlyes are- by statute, yet they shew that i t  is 
i~rrl riiireasoiiable a t  the common law. 

3 Leon. all. A~isw.  Those caaa were where the anwtor 
was a copyholder. 

Obj. 1 Leon. 100. 

Baldock contra. 
That this custom doth not bind an ititant, and he cited 1 Leon. 103, ta be in 

poiiih. The cases of penalties on the statube do not come up to our CW, and, aa to 
the loss of the fine, the estate before admittance is in the surrenderor, and be nhaH 
pay t,hc services. 

Huh Cb. J. The  infaiit bath no right or estate before admittance, and therefore 
taii’t kcel) the lord out ; the itifant can’t take the profits before adrnittauce, and there- 
fore ciii’t hiiider the lord from taking ’em. 

Tliu frrrfeiture (becauac the  aurre~idree doth not conm in) is in the surrenderor, for 
he oiily hatb ttie estate; atid it ia iiot a peremptory forfeiture, but h u  shall have the 
aatate, wheii he doth come ill  ; otherwise if there be several diaceuts to infanta, tbe 
turd will iiever have his fine. 

Infaticy sball never take away another’s right, altho’ i t  may delay it, and tbere is 
iio mischief by this coilstruetion ; Lechwwre’s m e  admits that the lord may seize 
~ p o u q ;  and so is 2 Cro. 277, admit& by all tha Judges, i t  is an incident to the 
teiiwe, and as reasonable iri the case of a copyhold, as in the c u e  of a freehold. 

L)olbe~i J. By the generat opiiiion, and practice of the natioii, an infant is not 
bound by such a ciistom, and the verdict fiiids, that the Iatrds are forfeited ; it would 
perhaps be otherwise, if the verdict hail fourid, that  the lands were seised. 

Ilolt, North, atid others, five great lawyers, were for a seizure, quouq; in 
such case. 

I )o!beii, rlshjeld’s case in Latch is, that an infant is uot bound by sucb custom. 
Kyres. Noy 93. Jones 157, that i t  is no forfeiture, but the case is not 80 well 

rqiortad by Latcb, 199. 
Huit. Ail infant, tenant for Me, makes a feoffmerit i n  fee, ths lord may enter for 

thc frrrfeiture; hut the iiifaiit, wheii he attains hi# f u l l  age, ahail entw on the lord. 
Eyras. Here is no forfeiture. 
(iregury sgraed, and said that he remember’d a custom of a UIIOF, tb8t if the fine 

The Court being divided, it wae adjourned. 
ubuulrl not be paid, tbe land should be forfeited to tbe lord for a year. 

[I203 BEAKE AND TIRRELL. 
3 Mod. 194. 1 Show. 6. Trover lies for a ship after sentence in tbe Admiralty. 

‘rrover for a abip and goods brought by a n  executor, the detedant (after a epecial 
Inqrdance) pleads to the jurisdiction, that tempore quo, &c. he WBB a captain of 8 
iiiilii of war, aiirl that he seized the ship super altum mare, within the jurisdiction of 
tlic hdniiralt,y, per mandatum dornini Regis u t  prisam, and carried her into Snlly, 
where she was condernpned by the Court of Admiralty, as prize, and sold ad cornmodurn 
r I r m r i n i  Ilcgia, to which the plaintiff demllrr’d, and B reepondw ouster was awarded, 
ticcause the Commoii Law Courts have a concurreut jurisdiction wit,h the Admiralby, 
41id the plai~itiff hatb hia election. Then the defendant pleaded the aame mattsr in 
bar, arid the plaintiff demurred. 

‘Thompson took two exceptions to  the plea. 
1. Because the defendant hatb not shewn any commission, wbereby he waa 

njalle captain. 
2 .  For that he pleads he took the ship, ub priaaam, and dotb not shew that ahhe WBB 

L I&e, or how she became prize, nor alledges auy offeoce, for which she was 
cunrltlrnpned as prize. 

‘l’revor coiltra. Where a Court bath juridiction, there, while their eentence in in 
i ~ r c c ,  ail, who act under such nentmioe, are indempnified, and the captain is under 
IIU necessity of shewing his commission here, for that matter Brd been coonider’d by 



r .  I IiOMPSOK wi’s&s ~ ~ A R Y l C Y .  

1 Show. 2. Bond iu restraint of trade.--Sce 2 Sho~v .  315 t o  364. 

Debt 011 bond, part of tliu coiditiull w i t s ,  t h t  Lliu defeiirlalit should not buy 
shecp3 trotters of any perauk, of whotn thu  plaiIitil1 ha11 or should blly, &P, ,,I, 

demurrer. 
It w a  moved, that the dedaratiou a i d  IrouJ w c r o  good, altho’ i t  seemed to 

restrictive of trade. 
1 .  Bemuse it is tlot such B t.rade, w1iecwf (tic law ~n l i ca  ally uutice. 
2. I t  is not ail ahsolute aiul utiivuraid r u w a i i i t ,  h i t  i~ special urle, arid limitail tl, 

the plaintiff’s custoniers, which is allcmwl f r ~ I  lair.. 2 Cru. 596, Brwl arltE J v / / b r f r ,  

assnnipsit for using his trade in  Piewport. I ’dm.  I Trr, I‘JF, ’7 llul. 137, 1,itt. 6eCt. 
3(iO, 361 a. A courlitioo, w h d i  reail.iliris th: i t l icrl i t i  iLrli r , f  I ; t r d x  i l l  fee g ~ t ~ c ~ , a l l y ,  ij 

void, but ttiitt he shall liot &;ii to J. S. UI’ J. X .  is g:1,!~11. Marcli 191. 
Selby for the defendant. .L corirlitioll that is agilLbt law, ia void; this conditioll 

is ugaiuet law, because it resti.airla trade, fur we a l e  o l ~ l i g d  riot to buy of a i ~ y  pei.al>rl, 

of whom the plairitif buys but clue sitiglu ~11ecp’;l tnattw, which he may easily do U[ 

every person that sells them, arid so we slid1 1 ~ 1 :  whirlly excluded. 
W e  are likewise obliged by this coiditioti, i i r i t  l o  I ~ i y  of several persolls, of ahul,, 

the plaiutiff had bought, arid i f  be will  i i o ~  lriiy uf  ~ I I I V  t t f  Ltiam, we can’t exercise ullr 
trade, aiid that  tends to a motiq)oly. 

[lZZ] If the coudition of i t  self ha i iot  :Lg~iilkst h w ,  yet w e  have made it so ljr 
our avermerit. .March 158, othr\r.iauc~f ailiioliy. ViNle I Uru. 1Y0, 435. 1 1,cou. 3113, 
Jum,.~’~ case. Mo. 6.i I .  2 Cro. 249. 

Holt Ch. J. That don’t ail1 t.his caw : it’s : ~ p e t l ,  t l u t  wt1er.e 811 Act of Purliamtljlt 
makes ~1 b o d  void, there ail :tvermuiit that. it, is agitiijit lhc stimite (altho’ i t  i l , , t t l  
not, appear iri the b o d )  ahall he admitted, ir i ir l  s l d l  t ~ ~ k c  it wi th in  the statute : tJllt 

I 
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it ought to be auch an averment, consists with the condition of the bolld, and not 
i u c i i i  one, as is contrary to It. 

I~ I IL 11rh hi,iirl seems to be very mtich in  restraint of t d e ,  far it not on1 bind8 
the rlafeilriant, b u t  his executor8 and admiiliutrators alao (for they aru i i d u d d i n  tbe 
caurlitiun) which is contrary to the publick g a d  ; and in the case of The T o y h a  o/ 
E d r r  lately adjudged in t h e  Exchequer-Chsmber, no difference w a ~  made betasan 
L rastraiiit of trade in a particular place, and where i t  is in general, and the caa0 of 
L!mid l t r d  Jolollifl is not impeached thereby, for there the person restrained had a good 
mtiaitlei atrori. 

1)olbcn J. I n  the laet case the consideration i0 not material, fnr we are only to 
uke wre  of the common-wealth, and not of the party, whether be hatb made a k ood 
hrgaw,  or not?  And a man may restrein himself from trading in a prticular p a o ~  ; 
rnrl so 18 the common practice, where an apprentice gives his master mom for the 
p& 111 h i u  d101) tbaii they are aortb, atirl tho maatar givea him ti hmd to trade 110 

mure there. Ow. 113. Koy, 38. Mo. 119, 242. Adjourn’. 
Korv this  term Holt held tbe bond was void, arid said, that i n  the w e  of Thd 

r t ~ & t s  of Erder verstlu Clarke, the condition of tbe bond being not to exemire a t r d s  
111 lixeter was adjudg’d good; but that judgment was reversed iri the Exchequer- 
Gtiimnilier on solern11 argument againat the oplnion of Jolias G.J. 

It  IS usual to restrain a lessee from such a trade iu the house let, for I can abuse 
whctlier I will let thg house, or not 1 

l)!,lbeIi J. Against the jud ment given i n  the Exchequer-Cbaml>er, in  the caee of 
ljLF ~;rqku,s. cf X’reter. 1 Sai111f. 311, ihdtom and l i e i n 1 4 8  cue.  A bond not to u0e 
4 trurle iii such B street, good. 

l iu~ie Irefore, which b Eyres is ill, because i t  reatrains him from inlarging hie tr&. 

A valuable conaideratiou will make auch a bond good. 
:ill other part of the conditiolt was, that be should not buy mor0 than he had 

‘Tho Court was c L r l y  of opinion, that it tended to a monopoly, and gave judg- 
wilt for the defendant. 

[I231 LECHXERE AND TrronowoooD. 
rDisaDDroved, cilas v. Grover, 1833, 6 Bli. N. S. 303.1 L 1 1  

1 Sliow. 1’7. 3 Mod. 236. After judgment exemted, the goDdfi, &c. are in cuatodia 
legia, and not liable to Exchequer-process, or cornmiasion of bankrupte. 
I 

Trespass by the assigrlees of the tommisaionera of bankruptcy against the Sheriffs 
uf Lotidoil, aiid othera, for taking his goods : it waa found by special verdict, that one 
T~~piady  was a vintner, and a judgment had against bim, and a ‘fieri f a o h  awarded, 
t d e d  27th of h ril, and afterwards, viz. the 28th of A ril, he h a m e  a bankrupt ; 
t h  29th of Aprif the sberiff took the gooda by vertrm o f  tbe fieri facias ; afterwrrds 
811 cxtent isaued out of the Exchequer, whereby the goods are taken out of the  
ahuriff’s hands : afterwards the commissioriers of bankruptcy make an assignment to 
tilt: creditors, aiid the asaignee brings trespass agairkrt the O % C C ~ S ,  who took the 
qimds by vertue of the extent : and whether the detettdanta be guilty, or not, h the 
Yiucstioii ? 

l’ollcxfen for the plaintiff. Tbat the fieri facias being after the bankrupky o o m a  
LOU late by the statute 21 Jaa. c. 10. 

\We Perry and Bowyer’s ma, that at1 inrollment is good ab ioitio. @iiy a d  
Illr,irtir$s m e ,  Sid. 271, that an action lies againat the aheriff on an execut~on after 
l h c ?  barlkruptcy. 

‘l‘hompson contra. Tbat thin is not for the King’s debt, but a prmeaa in aid ; t h a t  
8~11. i i  exterit iii aid aball not take tbe good8 taken in execution by the fieri facias. 
Vrrle Urdy and Bunnt*$s m e .  

l l~d Shower said, tbat tbe extent came time enough before the assignment ; and 
*.II ib  the practice of the Exchequer. - varsus Lwis in the Exchequer 20 Car. 2. 

IIolt C. J. The property of tbe goods IS vested by the delivery of the l ien fsciaa, 

11 
! t  

Vide h h  u i d  Hurdm’s CLUE there accodirlgly. . j i  
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,elf, the sidiags, and t h e  hrntnblea on which the 0 
IJf the land at the aids u ir occupied for the 11 

3 r y  mom, part of the railway ; and I think tbst 110 
anme width aa the side of the railway adjaoan 

~t the rest of the property is liable to the ful l  rate. 
cely contended that they oould be considered part of 
sxeniptioii. 
III the words of t h e  cwe, “iiecessary for the use and 
ich, aiid coniiectcd and used therewith,” which 110 tloubt 

urds of the Act, whether they are ‘I used ” “as a railway.’ 
‘1 dietinction is made between the railway and the statiop. 

the exceptions I have stated, are ancillary to tho working 
rt of it. I think therefore that, on a fair interpretation 
I.egislaLure, those thi i ip  are not iiiteridcd to  fall withiit 

i a  jiist ; for, though the railway companies do not derive 
i for which the district rate ia levied, yet  the strrtions and 
ive benefit, in perhaps a greater degree than any other 
: chiof expenditure of the rate; and i t  would be unjust 
Led equally with nther property. 
if opiniori that all the subjecbs mentioned in the case are 

b e  exception of the sidiiigi, the turntables and the plab 
I the letter put by my Lord. 
whether these things mme within the proviso subjecting 
rate. In the ordinary practice of rating railways to the 
on is made between the line of the railway and stationn 
:d as ancillary to the traffic on the ririlway, but not being 

3 of the Act in question are very concise: but I thiiik t 
coosider the offioes in the presant case as no part of 

the traffic on the railway, and used for the purpo 
that  they are rateahle a t  their f u l l  valiio. 

As to the other premisus, we have rtot 

to the same conclnaion. W e  are applying the pro 
s. $8, to the case of a railway aiid hriiltliiigs a d  
li3trict of B Local Board of Health. 
t he  eriactrnent is, that the occupiers of the classes of 
the expeiidiLure of the district rattli shall he liable to be 

,:cupiers of the classes less beriefited at h e  lower rate ; and 
betietited is that which i s  occupied immediately for tho 

kind8 of property not 80 occupied are uot to  be rated 
>tiera1 object of tbe Act: atid we are now to apply its 
w e .  
ilway i s  named amongst the kiricla of property favoured. 
~rietilidatioii Act, 1845, I! k 9 Vict. c. 20, s. 13, it is enacted 
e from the line delineated i n  [I981 the plans, provided that 
tsiid to a greater extcnt thaii oiie hundred yards frnm the 
ich the words line of railway uaed i i i  that Act have bceu 
construction of the present Act. 1 believe that there hs% 

@I (a), that the Company are authorized to move the centre 
IIIS, thongli tbe conueq.iciice may he that the extremity of 
gs iiecesurry for tbtl new line may ileviats inore than one 
xtr‘ernity of those iiwe+sarv for the i ik l  liiic, hut that the 
~ ~ o w e r s  of the conlpaiiy to lake luiicis fur stutiuns or other 
uf the  liiic ; niicl tli;rt i i i c t i  F t a t i o i i - :  : i i i ( l  xiwiIl , i i ,v works 

I thiiik ull l n ~ n l  supl~~W”l1ig 
i t  be emhaiiknient or alnpe, i s  l a i i t l  iiscd IS B railway, aiid, 

@~ii,poee only, is favoiirtc.i wi th i i t  t l i i J  AI:L But it does iiot 
: hiids wtl within the rxcriiIitioti i f  they  I)c ciinvei ted iiito 

* 
8,f l ’ l l l l \ V & ) ’ .  ;\11<1 I t  6b!rnl3 (0 l11L ltl;it [IIC‘ \Y<J!g! “ I ’ i i i l W ; L ~ , ”  

/ ’  i ir iderstuocl i i i  :I siniil:tr seiise. 

_ _  . - - - ~ - -  

T? ,EL*== TBP QUEEN V. HWTCHd8ON 

sitm for warehouse#, or usad for some other purpose, a4 then they would not be wed 
for the purp” of n railway only. 

I think dro that oidings hnving railn on whioh the carriages go, and turntables, are 
i l l  every mnm part of the railway ; and I do not think they c m e  to bs m merely 
becarrse a roof ia put over them. 

[199] But stations and all those buildings for which under their abtutable powers 
the Company may take land beyond that necessary far the line of railway are not 
*itbit] the exemption ; such statiorle and buildings being, in general, a8 proximate 88 

luay be to the h s e s t  habitations of u towii. I believe, i n  practice, in rating railways 
for Lhe relief of the poor, a distiriction I s  made betweeii the l t irrd occupied as railway, 
which is rated according to its value au part of the whole h e ,  and such ancillary 
buildinga, which are rated according to their separate value. Suoh a practice haa not, 
as I remember, been the subject of judicial decision : hut its existence may facilitate 
the rnakiug of the rate in this cam. 

011 the materials before us, I agree that it i a  better to hold that so niuch of the 
plntfoim as tests OII the lard takeri for tho line of railwny is withiii the fnvnnriiig 
clause. 

(No fourth Judge was prasent.) 
Itate to be ameoiled accordingly. 

[goo] THE QUEEN ayainxt \\‘IILIAv BUTCIXINWN. Saturday, November l l t h ,  
1854. By B turnpike Act it was enacted that the moneys to be received by 
virtue of the Act ahoold be applied “ i n  the first place” in dischar ing the 
expences of obtaining the Act, and the remainder of such moneys ahelf” (after 
payment of the expences of erectiiip toll gates, &o.) “from time to time 
be applied in keeping down the interest of the principal moiieys” horrowtld on 
t h e  credit of the Act, “and i r i ”  repairing the turnpike road, “and lastly, i n  
repaying the principal moneys.” The road being out of rapair, an order of 
justices, under atat. 5 B 6 W. 4, c. 50, a. 94, wan made on the trustees to pay a 
sum to the surveyor of the highways to be applied to its repair. On appeal to 
the Sessions, II case was stated by which it appeared that the  trustees, after the 
road was out of repair, and before the order was made, had applied all their funds 
to paying the annual interest on the money horrowed, arid the arrears of interest 
d u o  i n  pI’eVi6US years, and that the amourit applied to the payment of arrears 
cscuedeil the  ainouiit i n  the older.-IIeld : that the words ‘&keeping down the 
iiiterest,” i i i  the Act, meant payiiig the annual iuterernt as it accrued, and did not 
include paying a r r e ~ ~ s ,  which the Act left to be provided for in the same way BS 
t h e  principal; and conae ueiitly that the payment of interest, though the road 
was out of repair, was aqegitimete appropriation of the funds, but that tbe pay- 
meiit of arrears of interust wheu the road was out of repair was not a legitimate 
appropriation.-Held. also, that the order ought not to be made unleaa the 
trustees had fuuds i n  their hands applicable to the order; but that the trusteea, 
iiot being etititlerf to take credit for the improper payment of the arrears of 
~iiterest, must i t i  this c:tw be consirlere<l as having RO niiich of the funds i n  hand. 
. -Older confirmerl. 

[8  C. 3 C. 1,. R. 104 ; 24 I,. J. 11. C. ‘35; 18 Jur. 1116; 3 W. R. TO.  L)istinguished, 
Brufm Turnpzke Truslets v. IF’iiLcanton Hzgkway Board, 1870, L. R. 5 Q, B. 442. 
. \pplied, M(wkr,l Hnrlioinirgh 2‘r i r . s~r~s  v. Kdtrring Ilightcnil Board, 1873, L. R. 
8 L). B. 311.1 
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rlecliiicd t o  take it, and the prison< 

t tlF 1151' of t h e  s11op. 
It .  was cont rded  on the  part  of tiic proascution (3 lr .  Pigott), tha t  a clerk OT 

st,rvaul to B barikvr ur  rnerchnnt, H ~ I O  cnllwzxles his master's property is guilty of 
frloriy, and ]jut, 8s it was gcticrally concvlved, of a brcacli of trust only. In tho 
p s c n t  rase the prisoner was e~nployed t o  keep the cad-book only, end WBB not 
t r u s l d  with P i t h e r  t h e  receipt or payment uf money. lit, had no charge whatever 
uf t l l r :  r~iontly (11 the housv, or even the carr: and oversigh!. o f  it. He rnay have been 
scnt, occasionally to the st.rong room to &posit writiligs ijr plate, or t o  fvtch a bag 
of n ~ o l i e ~  when wanted for a particular ptirpow, but t h a t  will not  alter t.he nature 
of hiu &t, for where a clerk has only t,hr care of or access t o  money for p a r t l c d r  
ulrrl special pr-[%l6]-poses, BY paying a hill, and at thv t ime he secretly and Clan- 
rlr&rdy convcrt~ it to h i s  o w n  use, he is as much guiiry of B felony aa if he had no 
~ L e c l x s ~  t," t,llat, rirawc?r, I f  I sh'Llcl ~y servaut to my Iilrrilry Ior one book, and fie t a F  
aklothcr ; or i f  I a c d  hini fur illy hat a i d  sword, am1 ltt> steals my cane, he IB g'&' 
uf fclotiy. Jn all such case6 t.twrc can be 1w queation of 111s g i l t .  

The Couost4 for the lirisoner (Mr. Fielding) adniittt'rl that the low hrtd ~ C C ~ I  

currectry stated by the  Couriur:I for the Crrlw-n ; and 
' rhp lloiirt [Lord Loughburough) dircctiug thc J"ry to the same effect, thc 

I 
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41 Z CAE. & K. 100. REX 2.. SAWYER 

Tirtdal, C. J., Pollock, C. B., Parke, B., Alderson, B., Patteson, J., WiUiam, J., 
Coltman, J., Blade, J., Rolfe, B., Wightman, J., and Erle, J . ,  held the  convidion to 
be wrong. 

Imrl Denman, C. J., and Fltitt, B., held t l w  conviction right. 
Lord Deiinivn’s opinion WRH 11s ~ ~ I O W H  : It 

~~ppci irrd t o  me t,liat t.he posaec;sioli of the Uiiidian vesel by the  Britkh ofkern WM 
a lawful poasession, under a seizure made by them of the said Rhip while employed by 
Brazilian subjects in the slave trade ; and I thought the vessel ao in possession of 
British officers, under the general authority from the &own, waa s British v-I, 
for the purpose of founding the  jurisdiction of the Court of Admiralty ; and, of c o m ,  
since the late act (the stat. 7 h 8 Vict. c. 2), of the court of over and termher and g o 1  
delivery a t  Exeter, to try crimes on board RIICIL veasel.” 

H a r m  Platt’s opiniun was as follow :-‘- The 22nd PaO] wction of the  atat. 4 &&I 
Will. 4, c. 36, gave to the justices of oyer and terminer arid general gaol delivery 4t 
the Central Criminal Court, and a subsequent statute (a) to  the  Judgea before whom 
the assizes a t  Exeter were holden, jurisdiction to try the prkoners, if the  alleged 
offence had been committed within the jurisdiction of the Lord High Admiral. The 
quest.ion, therefore, %‘as, whether the act which caused the death of Mr. Palmer waa 
committed within that jurisdiction. Upon this subject. I have a l w a p  tho:&, 
wd still think, that, as Captain Usher coinmanded her hfajesty’8 ship of war The 
Wusp,’ and wa8 st.ation& with that  vessel off the coast of Africa for the prevention 
of the slave trade, the compact entered into between the British and Brariban govern- 
ments by the then subsisting Brazilian treaty justified him in directing, and Lieu*. 
Stupnrt in effecting under such direction of hie superior oWcer, the  capture of the 
’ Felicidade ’ and of ‘.The Echo,’ and their detention during auch time ~8 might be 
riwwsary for  the p u r p e  of auhniitting the circumstances a t tendb their ca turn 
to  the jurigment of tllc Mixed Court ; and thut,,rluring aucli rietentionof t L 4  Feliclb)pde,* 
nhe WLB in the lawful possession and dominiori of her Majtwty, and her deck BB much 
within her Blajesty’a Admiralty jurisdiction as the deck of ’ The Wasp ’.” 

” I thought 1 he conviction right. 

The prisonera were discharged. 

[loll Old Bailey April Session, 1815. before Lord Ellenborough, C. J., 
Mr. Justice Clmnibre, and hlr. Baron Wood. 

April 7 t h  1815. 
REX E. WILLIAM SAWYER. 

(Under t.he stat. 33 Hen. 8, c. 23, B Britbh subject W ~ B  trbihle in this country for the 
murder of another Brit,kh subject, coiiimittd on land within the  t e m t o v  of 
a foreign independent kingdom. In such a case, the indictment sufficiently 
shewed the parties to be Brit.ish subjects, by stating, in the usual manner, that 
the deceased was in the  peace of the king, and concluding against t h e  p m e  of 
the king. 

Murder.-The Driaoner was indicted for the murder of Iiarriet-Gaakett: at Lis-bn, 

Such an indictment need not conclude co?tld forfnam Smdi.1 
[Subsequent proceedings with annotations, RUM. & Ry. 294.1 

in tye kingdom of Portugal, on the 27th dnx of April, lW14, and was tned under a 
tryecial commission b u d  undcr the stat. 33 Hen. 8, e .  23 ( b ) .  The indictmat WUI 
as follows :-‘‘ London. to wit. The jurors for our Lord the K h g  upn-their+%tk 

~ ~~~~ 

present,, tha t  William Sawyer, late of h d o n ,  gentleman, not having the fear oi Wxi 
before hie eym, but being moved and seducetl by the inbtigat.ion of tbe  devil, hereto- 
fore, t,o wit, on the 27th day of April, 54 Geo. 3, with force and arms, at b b o n ,  in the 
kingdom of Portugal, in parts h p n d  the w a  without England, in and upon one 
Harriet Gaskett, in the peace of Cod and our haid Lord thc King then and there baing, 
felonious1 wilfully, and of hir l d i c e  aforethought, did make an asaadt, and t b t  
the said 4illiani Sawyer a certain pistol of the value of five shillin then and there 
loaded with gunpowder and a leuden bullet, which pistol lie the s a i f W i h r n  sawyer 
t,hen and there had and heid in his right hand to,  at,, and against the said Hamet  
Gaskett., did then and there, t o  wit, at L u h n  aforesaid, p r t a  beyond t h e  13e.s 
without England, feloniously, wi.ilfuHy, and uf his malice aforethough!, shoot off and 
discharge,” by which the said William Saw>.er gave to the said Hamet  Gaskett one 

As to t h e  laying of the venue under this statute. la) The stat. 7 & 8 Vict. c. 2. 
see h i e  case of Rqina v. Jones, post, p. 165, 

t;t.it.uted for it. by sect. 7 of that  Art. 
(b) That Rtat.. was repealcrl liy the  stat. !I Gm. 4. c .  31. tuld other yrovkiona sub- 

N. P. v1:-2* 
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232 CkIMfNAI, LAW CA8ES. 

COUl1'I' OF CI1 I M I N A L  A l ' P 6 A t , .  

Fdr i i r r i  y TI, 2(i, r i 7 r r l  Niirrk 8, 1 H I  8 

(Ilpfore A .  ' F ,  I,AWRENCP, AWRY, ~ i t d  SANKI.).  -1.1.; 

HEX 2'. A I ~ R H E T .  ( a )  

Mutic i o w  wounding-Acquittal b y  fl .foreign mirvt-m n r f i n  I- I ' l m  
of au t r e fo i~  acquit. 

l I r h w e  a convention e s i d n  hetween this c o ~ n t r y  and a forp ip i  S f d P  
R8 to the trial of r?Ifenw8 committed hy  #oldiere, the decision ?f R 

f o w i g n  court-martial in accordance with foi-~ig~.  law mrry be lira! 
a compptmf c o w d  80 as to enable an f i m w e d  ~ ~ O I I  Irr 

succ~ssfdly plead autrefois conrict o r  autrefois xcquit to nn 
ofleiice charged against him in this cozmtry. 

~ ~ ' I ' I ~ A l ~  on point of law against a convictic)n for malicious 
wounding before Darling, J. at the  Central Criminal 

court .  
While 

n Irondon, where hr had been s m t  over by his Government on R 
s p r i i i l  I ~ ~ R R ~ O T I ,  he occirpiocl H. mom in Kitigwvlty. On the  28th 
day of .1111+v he hati nn dtercation with o w  J h  I)ryvanr, 8, prirnt? 
in the IMgisu army, and  i n  the course of the  dispute Ha Ihyvtlr 
used most insulbing language with regard t,o the appellant's wifr. 
The appellant shot at, and  woanded De Dryver with his revolver. 
Two days afterward8 the appellant was handed over to the 
Ilelgian military a~ t~hor i t i ee  in London. In  the  followinp 

?'he appellant was a Lieutenant in the  Belgian army. 

( a )  Reported by R. F. BLAKIBTON, Eag., Bsrr i~ ter -d- law 

CRIIlNAL LAW CASES. 233 

treptember the appeltant surrendered Iiimnelf to the authorities at 
bw-mtrerat. On a statement that lip W R S  t r )  he t.rit-4 Iq e coort- Avl;,T. 
nartinl in  1 b I ~ i i i m  tho rrinEintrntcb tulji~iirntd t,lrn I l r w i n K  of hiR 

~ 

~ ~ 8 5  for six weeks. i n  October [.he appellsat IVRR tried by B 1918. 
Belgian court-martial sittinR in  Oalais, ant1 w a A  rrrqoitted. He Me;zw 
!hen ret.urned to Eoghnd find waR diily coinniitteti for trial 8t ,,,,,udiv- 
tlie Central Criminal Court. The indictment against him at khe Acquittal by a 
tnd WHS for the  foIlowing offences : Count 1, attempted murder ; f.rbisn eourl- 
m i n t  2, wcxrnr~ing wit11 intent to  rr i l i r t l tv;  rtr i ir i t ,  rj, wonruling 72;;- 
iil,li i n h t  i.o t I o  Kritsvmifi hrdily Iiitrtn ; r * + ) ( i i t t ,  ,I., rnalicioiw antreroin 
*niiiiding. All thme charges were fmrttect u ~ i d v r  vnriow Hectiona W d L  
of t'he offences against the  Person Act, I8til. A plea to the  
indict,ment of autrefois mpif WRR pit in OD behalf of the  
RpppelIant. Iharlitig, J. directed t.hn jury t h B t  the nppellant had 
heen errlr&q a q d  on the first t.hrtw coiii1t-n and t,Iiey roturned 
a verdict. accordingly. On the fourth count, the  Iwwnerl judge 
directed t h e  inry that t h e  appellant had no t  heen nufrefoiip a r y i t  
nnd t,he jtrry convicted him on t.his corint, of maliciona wounding. 
UP W I ~ R  sentenced to five rnonthd impriAonrnent in  the second 
diviainii . 

Hair'k~,  K.C. niid Sir A .  Bodkill for f . 1 ~  appdlRrlt.--The off0nce 
with which t,ltt? npp~ l l an t  W R R  ctinrpvl Irtrfrire t . 1 ~  Ihdgirtri court- 
msrtinl Rt. CitlttiR WBA the same I I~~BI ICP for which l i r a  w a ~  convicted 
in this countxy. The  defence of irresiRtihle i r i i p i i l ~  WRR open to 
him under BeIgian law,  and i t  is h u e  that a defence of t,hat kind 
k n o t  rl-rsilable in an English court,. But t,hat. dors not affect 
the real nature of tlie offence charged. If the ~s9ence of the 
offence charged against, the  appellant in this count-ry ie the same 
an t,hat of the offence charged RgainRt him beFore the Relginn 
wurb-martial t,he plee of nutref& acquit i s  sound. 'rha Belgian 
Penal Code lays down a compiete code on the subjert of uniawful 
monding, and the law i s  the  rmme HS the ltbw of this country. 
The offences are therefore the name, and the plea of autref& 
@piit is good, forming a cornplebe bar to any proceedings bere. 
R. D. Muir and Roland Olicer for the Crown.-The following 

psage from Chitty'M Criminal Iraw (2nd edit., vol. I ,  p. 256) 
rtates t h o  la.wori the niihject ofp len~  of < r ~ ~ / w f o i . ~  wnv*irf or ciictrefmis 
~cqiiit: "But  if the former charge were such a.n one RS the  
Mendant could not have been convict.ed of t'he la.ttter upon it, 
the acquittal cannot, be  pleaded. Thuo, if the  first charge were 
for a. felony or st.ertling, and the second for %mere misdemeanour, 
the previnii~ acqnitt.d wilt I m  no ti itr,  for R felony or  larceny 
csnnot hi* modified nn  the tr id  into II t , r m p s H  (11- midememuur .  
And i t  often happens tlmt after an ncquibtd uf thu feluny the 
defendant iri indicted m d  tried for t,he rnisdemeanour upon the 
Arne evidence, and it  would be no objection, though the judge 
might still think tha t  there wa8 evidence of the felony to have 
pone to the  jury. Thus also if a defendant he indicted for a 
hiirqlariona entry and a stealing, and acquitted, he  may still be 
hied fo r  a burglarinris entry with intent to steal ; for alt.hongb 

r:i: _- 
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24.1. 
law, while an Englishman could riot ‘I‘hv apptlnnt, w ~ m  rtrnvlc-tprl 
by a court-rrlsrtiltl, not by B c- iv l l  corirt. An Rcpliittal by n 
rourt-inartid cannot bt* plen~Itd t o  ra c-hnrgcl in R civil court, 
rrrording to mort. 182 of  t h e  ArIrlg Act, IHPI, nn(l the appellant 
rannot be plnced in R bettw p w r t i m  t )prmi+zp Itc waq tried by R 

Belgian court-msrtiai t l i n n  he could 1 l sv . e  ljpvra in i f  tripd by a >tz$,’z:‘- 
conrl-martid in Eoplsnd. 

H F X  

Auririar 

1 9 1 ~ .  
- 

.4equittal by n 
fnm’gn court- 

mnrtinl- - 

1Jpoit the Wtlt day o f  July, the Aiirlit1111r MilitlrirH of thr 
baigim army, Hitting i n  11orJ13on1 tnok t h P  eppellnrrt’s rleponi- 
tionn, and the appPIhrrt WRR hnnrled over t o  hia cnstodp $19 

wprmenting the Helgian rfirlitnrv aiithnritieq On the 2 1 y t  dray 
of September the appellant surrentlPrrti a t  HoW-strppt, and at H 
hearing before t h e  rnrrgistmto 11 was Atrttetf that I I R  WRR to h s  
tried by court-martial by tlw I4elgtan rmthorittrr, artd t t l t b  

magistrate adjourned the hearing fm six weeks. Upon the 
8th day of October the appellant wag tried by the court-martial 
sitting st Cdais. 

The Ehglish and Belgian Government8 had previously entered 
into a conventron with regard to the  trial of offences committed 
by aoldisrs, the meterial.pnrtg of which are as follows : 
Ths 13omrnmeuats of their Majentie. bbo King  of Great Britain and Iralmnd md 

tbs King of the Belgians ere agreed during tho preeeot war to teoogniss the 
nolnaire right of jorisdiotion of the t r i b n d s  of their respsatirs armisa in the 
l r ld in reasrd t l  pomoas beloneng to tbons armies, imrpect ive  of t&s n a t i o m l ~ b  
d tbe moused or of tho territory in rhiob the armierr we operrting. . . . ribs 
h o  @overnments rlro w r e e  to rs~qlnme, during tb- present wnr, tbs raolnsivs 
+bt of jnriadiation on Britinh tSrritOrp. of the Britiah tribnnala rmpaatiag m11 
pmoos not belonging to the Belgian army aommitting M t n  pmju iioisl to tbe aeld 
urn?. 

398. Qoiooagna aora Tolonta’ntrnent fait den hles*crres ou port6 be8 conpn, 10~8 

p o i  dmn empriroanemmt b bait jonro b rir moin c t  d’noe smende ds Ijngt-nix 
francs b osnb Irma, OTL d m 6  do cen @uea wul-ment.  En o m  do premsdttrtion, IS 
rrmpabre usm condmnb A mn ernprismnament d’nn maim b un LO rt I m0 mrnertde 
& cinqosnts Irmaon b dens ceatr  frmos. 

999. Si la coups on lea blsraorsa ont csnaP m e  matdie  on nns h-iU d~ 
twdl  pummel. k wnpbka mom p m i  d.nn enrpriwnmmmt ds &us m h  & &ax 

i 
1 
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‘rhe appellant w;ts charged under Art.  :WU. 
Urldui. Art. il 

of the Penal Code it was open to him tn set up as R dsfencp 
that he was cumpelled to commit the acts charged againsh him 

-a t,y a force wiiich tie W ~ R  unable t,o resist. He dirt set  \lp t h i s  
.t- jiefence, which is one not known t.0 khglinh ~ R W ,  a d  thP collrt 

hdrl it, to be proved and acqclitt,ed him. The  R.ppPI1arlt returned 
to  Grigland. The hearing at How-street was collt,inued un the 
2nd day of November, arid he was committed for trial upon t’he 
J 1 th day o€ November. ‘I’he t r id  came on h f w H  I)arliog, -1. 
upon t.he 9th and 10th (lays of Jhnllary, when the ai>[tellarlt, wna 
indicted on four c,harges, t,he first t.hree af which were for 
fetonies of the nature d wounding with intept. The fourth W m  for the miadernesnour of unlawflllly wvonndlnK. Tha, appellant 

a c p i t .  T o  ghis plea the prosec,eition made t,hrt:e answers. ‘l’hey 
said, first, that as the appellant had h e n  Itcquit,ted by rmmn 
of a defence not open to him in our law, the arinie for which he  
had been acquit,ted was not, the same crime :ts that with which 
he was charged in England, and therefore he could not plead 
the ctcquittd in  bar. SecondIy, that the court at, Cat& WR,R not, 
H court of competent juridiction, and, thirtlly, t,hnt the ohnrge 
iinrler Art. 399, ~ipon which he tisd been ncqrl]tbe(l,. was not, the 
same &E the charge of unlawful wounding contttlncd ~n t h e  fourth 
count in Ohe indictment, and therefore the appellant had never 
been tried upon the ehebrge contained in &at count. and co11ld 
not Imvo heen acqelithd of it. 

Evidence WBA given, and the letrrned judge holrl t h t  the fimt 
contention of the prosecution was no answer. He l r ~ l d ,  however, 
tha t  the Ohird answer of t h e  prosecution wa9 correct, and that 
the appellant had never been tried upon a charge of unla,dul 
wounding, and therefore WM not entitled to plead @utr6@;8 
arpzcit iu respect of the fourth count- of tho indict.merlt. Elr 40 
directed the jury, who found the ples of aufrpjois a c q ~ ~ i t .  proved 
in respect of the first three count,s, but further found thst the 
plea was not proved in  respect of the fnurtb count,. 

In  the result the nppellant WAS tried upor, the fonrth count, 
fouud guilt.y, and sentenced to  f i v ~  mont,hs’ imprisonment, mit,hout 

pledelf  in respect of ea.ch of the counts bhe plea of ~ I J ~ I . $ O ~ , P  

hard la%our. 
He brings this appeal upon the ground that, the judge mis- 

directed the jury in  telling them that thp appellant bad not 
nroved the fads necegmry to  establish the plea of rtutrefois n r p d  

law alter the character of the c r imp?  Third, wag t,be court- 
martial IL court of cornpetmt jiirindictinn P 

b’irnk, the Irrnnecnt,ion r-nntc?tttIed thrrt, a i t h o i i ~ h  Art .  398 of the 
Helgilm Code demcribed an offence equivalent t o  the unIawfr11 
wounding rhwge in the fourth count of the indictment, t h e  
appdlrrnt was not proceeded against under this srbicle, but the w%::2!0 
nrtn  d’acaurnfion CIIRTRP~ hirrl with an offence under Art. 398, ~ ~ ~ i l t ~ l  by dl 
which was different from and a greabr offence than, unlawful p r e i y n  mwt. 
wonnrling. They further d I ~ g c d  that t h e  was no power in the 

offence to f i r i d  him g rd ty  of the less offelice. Evidence hwi 
lint, been Riven t ipm this point, in the corlrt hetow, Rnd we d R -  
cided, a t  tho c tr td i i s i rm of t h ~  f i ra t  tiny’s h~aritlg, to rrtIow bod, 
pxrt,ies t.o call witnewes t,o srtth it. The next morning, 
honwwr, Mr. Muir announced tbnt t,he attention of his Belpian 
l e p l  Pxpert Itad h w n  drawn to a, CRSR in the Cour de 
Cawstion which held &at, the cr)urt,-martial bad euch power, sud 
he admit.ted, thprefrwe, tmhnt the nppeII*nt might hRve been con- 
vict,ed of an offence ehe same RR our offence of nnlawful wound- 
ing. ?’be third .mrt*wer made by t,he prowcution to the plea 
there fa )re fails. 
On t he  second, we do not think, having regard to the view we 

tRke of thie matter, that  i t  i s  necrsmry to give a direct deciaion 
un bhe point,. 

Piirther, it was r,outenrlerl by the prnspclitinn thnt the court 
w m  not B court of competent juriadiction for the purpose of such 
a plea, becauae (a) i t  was 8 cn~irt-rnart.inl, and (b)  it had no juria- 
diction under t,he Wgim Code to try t,he appellant at Calaia, a8 

i t  in not in R~lgi i im.  
It, WRR ~ a ~ t l  thnt  B c o n v i r h r l  ur H I I  nryrlittal t)y an EnpIisIt 

court-martial cannot, by re88011 of sect. 162 of the Army Act,, 
1881, be pleaded i n  bar in  a civil cuilrt i n  England, and that the 
lieciaion of a HeIgian court-mmrbial coiild not place an accused in 
R better position M o r e  an Euglisll ciriI court than R deciflion of 
an English corltt-mart,id woitld. It wa8 further contencled that, 
under the Code d’Inatruction Criminelle, although by Art. 7 
every Belgian who committed a crime or au offence against B 
Belgian oritside Belgium could be prosecuted in Belgium, this 
coiild only he so under Art. 12 if the accuRed WI~J “found in 
Helgiurn” ; that he hadnot been “found in Belgium,” and that 
therefore the court bad no jurisdiction. We t.hjnk that t.he latter 
point proceeded up0q-a too technical conetruction of Art. 12. By 
Art. 59 of the law of the 15th day of June, 1899, with reference 
to the Belgian army, it. i s  provided that in time of war  the King 
of the Belgians cau alter the seat of permanent courts-martial, 
and WP are =t,isfied on the evidence that. the cnnrt~-m~rt~ial  WILR 

Iv-riprv-lg wmni.i!.iit.nd nb C‘nlni. irnrlvr (1m-n-o r + f  Ilir hfitjvmt,v, \Vv 
tl i ir ik t.im1. t,Ilr* W~WIIM rlrllllll I I I  I ~ r ~ ~ K l ~ I t l l ”  1III‘ttII 1 ‘  rfl l lrrl i  wii,Ijitt 

the court-martial wns properly corint,ibnt.ed st Calais and the 

R~~ 
I.. 

1918. -- 
mrt’nt - 

ncqnit. 

court.-rlirtrtid it1 B caw where :t man was charged with the greater 
antrrfoie Plen nf 

I 

tir# j r l ~ l M r t i r ! ~ i l r I l  f l r  tila fblgtHlf i+lt#r~,M,++ H l l l ~  f8hRt. ilbn rrrrlt thut 
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Rpppllmt  WAR^ h i e d  at, CelRiA, satisfien t h e  words that he waA 
‘‘ T t ~ i i r i r l  i i i  I~r~lgi i im,” t , l i R t  i m  to RAY, W R R  foimd in R place where 
I t ~ r ,  I b l ~ i ~ i t i  jnriwlic*t,i(trl WMI h t n K  Irrwf~~lly nntl propt:rly R X -  
P I  visr9li ( r i i r a i r i i t t l  ~ i r  i 11o IlvIKinra i - m v m i t i t a t t  wit.13 I‘VRIW~ 

\VII ITI Ivt I  i , . l ~ , i m ~ l y  UI,I I I . I~~I i .h i t t ,  w u  q t r i  qii*l, ~ ~ c ~ r i n i i l i ~ v  ii. t i v twnmry  
t r l  i h i h  t .hv tliit’Rt.iim w l i t l h r  Ilie d r l i h i o u R I  rlefutwe ~ l t u w ~ e d  by 
Hdgian law alters the charmter of the crime, n n d  we also do not, 
t4irlk it nerensnry to decide t,he point whether an Acquittrtl by R 

Ilclgian cnrirb-in~-tiel rorsld i n  ordinmy circnmstancea be plerrrled 
!I- IL hrrr i n  the H n g l i ~ h  col lrts  for the  following remons :-The 
(!~mvent,inn which was signed hetween t.ks counbry and Holgium? 
to which reference lias already been made, yiavided that the 
Belgian aut,horities should try Belgian soldiers for offences com- 
mitted by them against other Belgian ~oldiers. The offence 
committed by the appellant was an offence committed by him 
s p i n s t ,  a fellow-soldier; he was handed over by the English 
authorities to  the Belgian authorities €or trial, and h e  submitted 
himself to the jarisdiction of the Belgian court-martial ; the 
conrt.-msrtial which tried him waa competent to do 80 under 
Helgian ~ R W  ; they hied him properlp iinder t h a t  law, and they 
ncqnitt.ed him. iVe think that in tbese circnmatanceir it would 
he contrary to the t.rot? intent and meaning of the Convention tn 
mihjwt, t.lin rnn.11 t o  piiiiiahmnnt horn for nn riffenco for which he 
l i i t ~  h ~ t ~  i r i  j w p r d y  itnd has iieeii scqiiitt.ed in acrorrhnce with 
Ihlgiait law. It  WRS entirdy due to  the fact that there wag no 
evidence ailducPd st the  trial to Bhow what in now adrnitt.ed to be 
Helqian. Inw as established by a decision of the Cour de Csssation 
that Mr .  Justice Darling did not bold his plea to be good to the 
fourth count as he had held i t  to be to counts one, two, and three. 
Tbe Cnnvention does not affect or diminish the jurisdiction of 

bhe King’s C O U F ~ S  over crimes committed in this country, but. 
where i h  provisions have been obsei-ved it  would be nnjust to the 
prisoner not to accept a decision of a competent court in hir 
ittvour. 

‘l‘hs pruvision~ of our Army Act with r e g s r d  to courts-martid 
iirc b a d  upon principles of high policy which have, in oiir 
oyinion, no application to decimions of Belgian courts-martial heId 
pursuant to t h e  (’onrentions existing between the Allies. It is 
not  mceRsary, therefore, to consider some of the wider  principlw 

~ i i c h  were argued before UE, but we base our decision npon thP 
 la^^ that as the Englrsh authorities handed over the appellant to 
he dealt with  by hie own countrymen, under their own laws, and 
M this has been done, the appellant is entitled to rely upon the 
plea of atrfrefoia acquit, and that the  conviction registered 
against him m u s t  be qtrashed. Conviction qwrehed. 

Counsel €or the appellant instructed by Michael Abrahams and 
Sons. 

I’roRocu tiuns. 
Coiinset for bht. Crown inatruct,ed by bhe Direobor of Public 

KISG’S HENCH DIVISION. 

Wednesday, April 1 0, 1 9 I 8. - 
(Before DARLINO,’AVORY, and %EARMAN, J J . )  

PUTT fapp.) 1’. HUNTER (reap.). (a)  

C A S E  stated by the juat,ice? f u r  kite county borougb tlf 

An information wsa  preferred by the respondent, WiIIism 
Qaorge Hunter, against the appellant, Edwlrrd Ptatt, for tllat he, 
the nppellant, 1 1 ~ k b W f ~ l I ~ j ’  f n i h l  withnut rrrlwnnhlp P X C I I R ~  f t ,  

Blackpool. 

I 
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191 7 17tlf street? 

Post Office Box 336 
Sacramento, CA 9581 2-0336 

Office # (916) 448-7871 

*> yamefi postepb Xpnc!), pr. r 

Attorney at Law 
(State Bar # 085805) 

FAX # (916) 448-0549 

February 9, 1996 

Tanya Carroll, Deputy Clerk 
Florida Supreme Court 
500 S. Duval St. 
Tallahassee, FL 32399-1925 

Re: Paul v. Florida, 84,838 

Dear Ms. Carroll: 

Inclosed you will find the lables, Comparative Chart Of Homicides & Beccutioas 
in U.S. - 1954-1993 (New Chart), with the updated statistics for the appendm to the 
amicus curiw brief. 

Please turn to the first page of the appendur. You will find a Comparative Chart 
Of Homicides & Execcutions in U.S. - 1954-1989 (Old Chart). Please peel off the 
backing from a one of the lables provided and place the New Chart over the Old 
Chart. Do this for the original brief and each copy. 

Thank you for your assistance. 

I remain, 

cc: All parties. 
/fto#y at Law 
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STATE OF FLORIDA 
vs . 

PAUL HILL 

PROOF OF SERVICE 

I, the undersigned, am not a party to the above action, and over the age of 
18. My busirsess address is 1917 17th Street, Sacramento, CA 95812-0336. 

On February # 1996, I served upon each of the parties the following: 

BRIEF OF AMICI CURM THE FRIENDS OF PAUL HTW. IN SUPPORT OF AP- 
PELLANT 

by p l a c i n g m e  co+ thereof into an envelope and thereafter placing the 
sealed, stamped, envelope into a facdity of the United States Postal Service ad- 
dressed to each of the parties as follows: 

Richard Martel, Asst. A.G. Michael R. Hirsh 
Dept. of Legal Affairs Pro Hac Vice 
The Capital P.O. Box 329 
Tallahassee FL 32399-1050 New Haven, KY 4005 1 

Roger J. Frechette 
pro Hac Vice 

12 T m b d l  Street 
New Haven, CT 065 11 

Tom Horkon, Jr. 
Florida Catholic Conference 
P.O. Box 1368 
Tallahassee, FL 32302-1368 - 

I declare under penalty of perjury 
that the fore oing is true and correc 
on February 4 1996. 
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