Part C: FACTS

AYERMENT OF PRELIMINARY FACTS

SUPFORT OF FCATION

To zssist the Court in reviewing the claims presented for review in this App]{c:;ii::ln for Post-
Conviction Relief, the following preliminary background information is provided about Jessie
Cu::ﬁm{ngs, hereafter referred to 2g Jessie or Mr. Curnmings, the co-defendants, the victims, the
offence, and the circumstances of the offense. These facts are incorporated into the specific Claims

for Relief below, as if fully set forth therein.

A. Introduction.

In October 1987, Jessie Cummings and Sherry Mitchell were mamed in Tupelo, Oklahoma.
This was Sherry's second marmiage. They already had a daughter, Debbie Cummings, borm in June
1987, In Junc 1989, Jessie Cummings and Juanita Lewis, who is known to family and foends as
Anita, and is so referred to hersin, were marmied in Batesville, Arkansas, Anita had a son from a
previous relationship, Robbie Lewis, who was born out of wedlock in August 1988, ;

Bath Sherry and Anita are bisexual, and Jessie's marriage to Anita was encouraged by
Sherry, who attended the wedding ceremony. Throughout their joint marmiage, the three of them
shared the same bedroom and marital bed. Sometimes Anita and Sherry would have sex with cach
other when Jessie was not around. In addirion, Sherry often recruited ather women to come 19 the
house for sexual activiy with Jessie, which was Sherry’s way of checking the women out {or
potential bisexual encounters. Sherry and Anita also had relations with men other than Jessie,
sometimes without his knowledge.

On September 5, 1991, while Jessic was in Oklahoma City with his elderly father who was
dying of cancer, Anita and Sherry Commings shot and killed Judy Moody Mayo, Jessie's older half-
sister, and killed her 11 year-ald daughter, Melissa Moady. These offenses were unsolved for three
years. By July 1994, Anita and Sherry had grown disenchanted with Jessic and were interested in

other men, Because she was being dominated by Sherry, Anita especially wanted to leave this three-
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person marriage. This set in motion a series of events which resulted in Anita going to the police,
and Anita and Sherry claiming that their participation in killing Judy and Melissa was the resclt of
Jessie ordering them to do it. Naively, the women believed they would be relieved of any culpabifity

if they shifted responsibility to Jessie for these killings.

B. - Jessie Commings Is Factually Innocent of These Offenses,

Because {here was no evidence cannecting Jessie Cummings to the homizides, ather than the
sell-serving testimony of Anita and Sherry Cummings, the pomary focus of the State's case 2t mrial
was 1o emphasize Mr. Cummings’ alleged “control” over the twa women. Hoewever, there was no
evidence to corroborats the women's self-serving claims that the ¥ were dotninated and contralled by
lessie. The evidence at trial showed that Jessie had no mative to wani either Jud ¥ ot Mclizza dead,
and that he was on good terms with them bath (T, 541, 71 4], There was no physical evidence
linking Jessie to the killings. In addition, imporant evidence which would have impeached the
women and their claims was nel presented at trial. M DTCOVET, JUrors wepe unaware that Sherry and

Anila were bizexual lovers and had incentives to fTame Jessie,

£ The Wives Were Not Battered Winmen and They Did Not Act Out of Dyyress

In order to bolster Anita's and Shermy's credibility at trial, the prasecution artempred to

porray the women as victims of Battered Woman Syndreme [EWS]. The women had admitted to
killing Judy Moody while Jessic was out of town. The women false] y claimed they kept Melissa
abive unil his retumn many hours later, The facts make it clear, however, Anita and Sherry aleo
killed Melizza and disposed of the bodies hefhre Jessie raturned (see Part K, befow). In arder to
explain their behavior in a way which would shift criminal responsibility to Jessie, the wamen
claimed they shot Judy at Jessie’s command. To make this claim sound convincing, the wamen tried
ta present themselves as abused, conmolled and dominated by Jassie,

The prosecution presented Anita and Sherry to the jury as the helpless victims of Jessie's
abuse. However, the prosecution presentad no evidence, expert or otherwize, to suppart this

conclusion, just the contradictary statements of the women themselves, Neither of the women has
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ever been evaluated by an apprapriate mental health expert to deterrmine if either met the diagnastic

criteriz for classification as suffering from BWS. No expert testimaony was presented at trial that the
waomen were victims of BWS, No medical records or corroborating evidence was presented o
support the women's claims, Even though numerous persons lived in the Cummings’ household ar
visited it frequently, not a single witness testified to confirm any of the abuse alleged by Anita and
Sh r:rn';-r. The women themselves provided inconsistent and conflicting versions of the abuse. For
example, Anita clzimed at trial it was not uncommen for Jessie to handcuff the kids (T. 740). In
contrast, Sherry testified at the Preliminary Hearing that none of the kids had cver been handeuffed
in the house before (PH-I 33).

Banered Waoman Syndrome [BWS] i5 & subalass of Post-Traumatic Stress Dhsorder in the
Dhigenastic and Statistical Manval af Mental Disorders-Fourth Edition [DEM-IV] of the Amenzan
Psychiatric Association. It is5 characierized by a number of psychological and behaviar sympiams
commanly shared by women who have been the victims of repeated physical andfor psychalogical
abuze by a dominaie male figure. An average juror does not pessess the knowledge, expenience or
training to determine whether 2 woman suffers from BWS. The factual predicate that must be met
before a woman can claim she acted out of fear due to BWS is outside the ordinary expericnee of lay
persons. MNonetheless, jurors were asked Lo infer that Anita and Sherry were victims of BWS based
on scant information, and none of the women's claims were comroborated by ather evidence or expert
testimony.

In addition 1o asking jurets to infer that the women's contradictary self-serving claims
satisfy the definition of BWS, jurors were asked to infer from those claims alone that Jessie had the
propensity and ability to dominate and confrol the wormen, from which jurors then were to infer that
Jessiz ordered them to kil Judy, from which jurors were to infer that Anita and Sherry were telling
the tmuth that they committed this offense under the duress of Jessie's command, motivated by fear
of his reprisal if they failed to comply with his orders. These multiple layers of inferences must
crumble becanse they are built on & foundation of sand. Mone of the inferences the jurny was asked to

make are based on anything other than the contradictory statements of the two truly guilty partes in
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this proceceding: Anita and Sherrv,

The record is insufficient to support a claim that Anita and Sherry are victims of EWS or
some related theory of duress, or that they zcted on Jessie's orders out of fear of him. JIndzed, the
facts actwally disprove that claim. Sherry claimed the night hefore Jessie went to Oklzhoma C ity, he
ordered her to shoot and kill Judy while he was out of town the next day, hut that she refused to da
5D {':l'. 516). Such a refusa] is inconsistent with a claim the women had no choice but to blindly obey
Jessie's every command. Anita claims that the moming that Jessic went to Oklahoma Ciry, he took
her aside and told her to kill Judy while he was gone. Both Sherry and Anita said that Sherry was
unaware of that alleged conversation (PH-I 92; FH-II 1 B). Nonetheless, Anita claims that, while
lessie was out of town that day, Sherry brought the gun to her and told Anita that she knew what she
had to do (T, 694). This is anly one of the numerous material inconzistencies in the women's
versions (see Appendix 11).

Anita’s and Sherry's claims of abuse at Jessie's hands are little more than gencralized

staiements, lacking any concrete detail. They can be summarized as follows:

Sherry: I always did what Jessie told me to do (T. 536).

Jessic had the habit of saying something and not be serous: he would ask somebody
to do something just to see if they would (T, 361-2).

Anita If I didn't do what Jessie tald me to, I'd get into trouble {T. 703).
If T had questiened him, he would have gotten mad (T. 705).

I didn't leave Jessie because I was scared of him; I'd scen things he done before (T,
714}

I was afraid of Jessie and Sherry when I shot Judy (T. 726).

Jessie was abusive to both of us, starting a month afier | marred him, The first time
was the end af July 1985; he blamed it on a car wreck and had me go 1o the hospital,
He was abusive to Rabbie, tao, starting around the same time (T, 725-28).

I wrote [the love letter] to Jessic after he knocked my teeth out (ToT31

It wasn’t uncommon for Jessie to handcuff one of the kids: at times Jessie would
have us cuff Robbie or Brandon (T. 739 [buf see, Sherry: none af the kids had ever
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been handeuffed in the house before (FH 135).]

Sherry controlled - was more Jessie who conrrolled. We did whatever he told us to
do, or we would get into trouble, Sherry had beaten me up several fimes. 1 didn’t
want her whopping on me anymare; I knew she could do it. Sherry was pretty much
the one that told me what to do (741}, Although Sherry controlted, it was more
Jessie who controlled; we did whatever he tald us to do, or we wonld get into trouble
(T. 742).

1 was more afraid of Jessie; he would have found me regardless where I went (T.
743}

Jessie hitus and did different things; he'd punish us in different ways if we didn't do
what he told us 1o do; he had a bull whip that he vsed to hit us; he used that mainly
when I wouldn't eat; I had a problem with eating. I'would go 3-4 days withour
cating, then T would eat a lat. I weighted 103 -102 Ibs. and he was zending me to a
doctor, and he got to watching me. (T, 763-64).!

He left me handeuffed to the bed for long periods of time, or tied up to 2 bed without
clothing on. One time he put sleeping pills in a soda pop. There's been all types of
bruises and steff. Right afier the murders, he hurt my leg {T. 76%).

1 was afraid of Sherry becavse she can kick like 3 bay mule — she can fight, Ifvou
get whopped ance, you're not likely to o back again. Jessie would play us off
apainst each other. He would tell us the ather said something to make vs mad to get
us to fight. We never talked 1o each other becavse we wers afraid he would start
trouble beryveen us. There was a lot of fear in the household, [ was mosthyr afraid of
Jessie, [ was afraid Jessie would kill Robbie, [ asked Robbie if he wanted 1o go with
me if 1 left, and he told me yes (T, TH5-7).

MNone of Anita's claims were corroborated by any evidence or testimony, Mat even Shemy
corroborated Anita’s clairns of being handcuffed to the bed for long periods of time, or being hit
with a bull whip to force her to eat, or that Anita had a eating problem at all. Meither woman
elatmed to have witnessed a single incident in which the other woman was abused by Jessie. There
are no police reports. There are no accident repotts. There are no medical records. There were no

corroborating witnesses, such as police officers, doctors, or eyewitnesses 1o the abuse. Mot 2 single

‘Mo medical records were produced to corrobarate Anira’s claims, and Sherry did not
cormobarate this, either, Moreowver, 2 wife beater would be unlikely to force his wife to go see a doctor
and thereby nisk the doctor seeing evidence of abuse.
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person came forward to say they had seen a single bruise on cither waman, and neither woman
claimed to have seen 2 bruise on the other, Neither of the women are known to have taken a
palygraph, .

Further, photas of members of the Cumeings’ househald are included in the Appendix
which capture the tone of the women’s relationship with each other and Jessie (Appendix 10}, The
phc:trus <how that the women were not isolated from family and friends, as is the typical battered
epouse, and that the women and children were not lonely, depressed, and terrarized vietims living in
fear, as they sought 1o present themselves to jurors.

There is more positive proef that the prosecution itsell did not give credence 1o the wemen's
claims of duress. Both Anita and Sherry pled guilty in this case, despite the fact that a valid defense
of “duress” would have besn a complete defense (see Addendum A, Proposition 1. Anita pled
guilty 1o second degree murder in connection with having shot and killed Judy Moady, and is
serving a Life Sentence (Appendix 52). Shemy pled guilty to being an Accessory Afier the Fact on
Count ] and Count 11, and is serving concurrent sentencas of 35 years on each count and another
cancurrent sentence of 35 years on one count of permitting a Child to be Abused {Appendix 53).

The evidence of Jessie's ability to dominate and contro] these woman to the point of forcing
them 1o kiil is so paltry that the State speciously argued on appeal that Jessic maintained a “Svengali
relationship™ over his wives (Appellee’s Brief, p. 23}2 There is no question that Anita shat and
killed Judy, and thereby set in motion the events that resulted in Melissa also being killed (see, Part
¥, below) while Jessie was out of town. Ania’s claim that Tessie made her do it is so lacking m
credibility the prosecution was reduced to arguing a form of “psychic liability™ on Jessie’s part,
inferring that he had some form of psychic mind contre] over the women from a distance of 116

tnilas

2 Syenpali was a maleficent hypnotist in the novel Trifby (1834) by George du Maurier.
The word iz defined by Merrigm-Webster s Colleginte Dictionary &s one who attempts [useaily] with
evil intentions to persuade or force another to do his bidding.
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