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INTRODUCTION 

I n  t h i s  R e p l y  B r i e f ,  A p p e l l a n t  J o h n  E a r l  Bush  a d h e r e s  t o  t h e  

a b b r e v i a t i o n s  u s e d  i n  h i s  I n i t i a l  B r i e f ,  a s  f o l l o w s :  

R r e f e r s  t o  t h e  r e c o r d  o n  d i r e c t  a p p e a l ;  

M o t i o n  i s  u s e d  t o  r e f e r  t o  Mr. B u s h ' s  M o t i o n  t o  V a c a t e  

J u d g m e n t  [ s  I a n d  S e n t e n c e s  ; 

App. ,  Ex. [ l e t t e r  d e s i g n a t i o n ]  r e f e r s  t o  e x h i b i t s  c o n t a i n e d  

i n  t h e  A p p e n d i x  ( 3  v o l u m e s )  s u b m i t t e d  w i t h  t h e  M o t i o n .  

I n  a d d i t i o n ,  T. w i l l  b e  u s e d  t o  r e f e r  t o  t h e  t r a n s c r i p t  o f  

a r g u m e n t  o n  t h e  M o t i o n  h e l d  b e f o r e  C i r c u i t  C o u r t  J u d g e  C. 

P f e i f f e r  T r o w b r i d g e  o n  A p r i l  2 1 ,  1 9 8 6 .  

F i n a l l y ,  r e f e r e n c e s  t o  a  s p e c i f i c  p o r t i o n  o f  t h e  S t a t e ' s  

Answer  B r i e f  w i l l  b e  S.B.  [ p a g e  n u m b e r ] .  

N o t e :  I n  i t s  Answer  B r i e f ,  t h e  s t a t e  h a s  r e f e r r e d  t o  e a c h  

a n d  e v e r y  a l l e g a t i o n  made i n  Mr. B u s h ' s  M o t i o n .  F o r  r e a s o n s  o f  

s p a c e  l i m i t a t i o n ,  d e f e n d a n t  h a s  c h o s e n  t o  e m p h a s i z e  o n l y  some  o f  

t h e s e  i n  h i s  b r i e f s  b e f o r e  t h i s  C o u r t .  I n  n o  way i s  t h i s  

i n t e n d e d  a s  a  w a i v e r ,  h o w e v e r ,  o f  a n y  o f  t h e  a l l e g a t i o n s  made i n  

h i s  M o t i o n .  

STATEMENT OF THE CASE & STATEMENT OF THE FACTS 

F o r  p u r p o s e s  o f  t h i s  R e p l y  B r i e f ,  Mr. Bush  a d o p t s  h i s  

S t a t e m e n t  o f  t h e  C a s e  a n d  S t a t e m e n t  o f  t h e  F a c t s  a s  p r e s e n t e d  i n  

h i s  I n i t i a l  B r i e f .  

T h e r e  a r e  many a s s e r t i o n s  i n  t h e  s t a t e ' s  p r e s e n t a t i o n  o f  t h e  



f a c t s  (S.B. 2 - 2 1 )  w i th  which Mr. Bush is  no t  i n  a c c o r d .  However, 

one such  p o i n t  i s  c r i t i c a l  t o  t h i s  r e b u t t a l .  The s t a t e  r e c i t e s  

t h a t  " [ t l h e  t r i a l  c o u r t  concluded t h a t ,  on t h e  Record,  i t  

appeared  t h a t  d e f e n s e  c o u n s e l  had t a c t i c a l l y  and a p p r o p r i a t e l y  

de te rmined ,  a f t e r  meet ing  wi th  t h e  c o u r t - a p p o i n t e d  p s y c h i a t r i s t  

not t o  proceed with such an examination [ a  p s y c h i a t r i c  e v a l u a t i o n  -- --- 
of t h e  d e f e n d a n t ] . "  (S.B. 20), c i t i n g  T .  86 (emphasis  a d d e d ) .  

However, t h e  t r i a l  c o u r t ' s  e n t i r e  r e l e v a n t  s t a t e m e n t  on t h e  

r e c o r d  was a s  f o l l o w s :  

The q u e s t i o n  of whether  t h e  competency 
examina t ion  f a u l t e d  [ s i c ]  o r  not  seems t o  me 
t o  be a  q u e s t i o n  of t r i a l  t a c t i c s  by 
a p p o i n t e d  c o u n s e l .  There was never  a ,  t o  my 
rememberance [ s i c ] ,  a  c l a i m  f i l e d  t h a t  t h e  
de fendan t  was incompetent  t h a t  would r e q u i r e  
a  h e a r i n g ,  t h e r e  a r e  two p r o c e d u r e s  and I 
b e l i e v e  t h i s  p r o c e d u r e  he had an appointment  
bu t  made [ s i c ]  of a  men ta l  h e a l t h  e x p e r t .  
B u t  having  c o n s i d e r e d  t h e  i n i t i a l  r e p o r t  and 
i n i t i a l  f i n d i n g ,  a p p a r e n t l y ,  i t  was Mr. 
M u s c h o t t ' s  c o n s i d e r a t i o n  t h a t  t h a t  was a  poor 
r o u t e  t o  go and t h a t ' s  a  d e c i s i o n  t h a t  I 
t h i n k  he was e n t i t l e d  t o  make. 

( T .  86)  (emphas is  a d d e d ) .  

Thus, t h e  s t a t e ' s  s y n o p s i s  of what t h e  t r i a l  c o u r t  found i s  

m i s l e a d i n g ,  because  t h e  t r i a l  c o u r t  i t s e l f  mispe rce ived  t h e  

f a c t s :  Muschott  made no " t a c t i c a l  d e c i s i o n "  on t h e  m a t t e r  

because  he was t o t a l l y  i g n o r a n t  of what an e v a l u a t i o n  might f i n d  

- he h imsel f  a l o n g  wi th  an incompetent  p s y c h i a t r i s t  t h w a r t e d  t h e  

ve ry  e v a l u a t i o n  which he h imsel f  had asked  t h e  c o u r t  t o  o r d e r .  

There was no i n i t i a l  r e p o r t  and t h e r e  was no i n i t i a l  f i n d i n g .  - - 



Unless  one can somehow summarily c o n f e r  e i t h e r  a  Ph.D. i n  

psychology o r  an M.D.  wi th  a  p s y c h i a t r i c  s u b s p e c i a l t y  on 

Muschott ,  t h a t  a t t o r n e y  was t o t a l l y  w i t h o u t  t h e  e x p e r t i s e  t o  make 

any judgment on t h e  i s s u e  of h i s  c l i e n t ' s  menta l  s t a t u s ;  - 
presumably ,  t h a t ' s  why he r e q u e s t e d  t h e  appointment  of a  menta l  

h e a l t h  e x p e r t  i n  t h e  f i r s t  p l a c e .  [See  f u r t h e r  d i s c u s s i o n  below, 

I s s u e  11, Claims I ,  11, and 111.1 Judge Trowbr idge ' s  r e f e r e n c e s  

t o  an  i n i t i a l  r e p o r t  and an i n i t i a l  f i n d i n g ,  t h u s ,  is t o t a l y  

u n s u p p o r t a b l e .  

ISSUE I 

THE T R I A L  COURT ERRED BY DENYING DEFENDANT'S 
FACIALLY SUFFICIENT M O T I O N  TO VACATE 
JUDGMENT[S] AND SENTENCES W I T H O U T  FIRST 
C O N D U C T I N G  AN E V I D E N T I A R Y  HEARING. 

With r e f e r e n c e  t o  I s s u e  I ,  Mr. B u s h  r e l i e s  on t h e  arguments  

made and t h e  a u t h o r i t i e s  c i t e d  i n  h i s  i n i t i a l  b r i e f .  Counsel  

would n o t e  t h a t  t h e  s t a t e  a p p a r e n t l y  concedes t h a t  Claims I ,  11, 

and I11 ( r e l a t i n g  t o  t h e  incompetency of t h e  c o u r t - a p p o i n t e d  

p s y c h i a t r i s t ,  t h e  competency of Mr. Bush t o  s t a n d  t r i a l ,  and t h e  

i n e f f e c t i v e  a s s i s t a n c e  of t r i a l  c o u n s e l )  a r e  a p p r o p r i a t e l y  

c o g n i z a b l e  i n  p o s t - c o n v i c t i o n  p r o c e e d i n g s ;  t h e  t r i a l  c o u r t  

a p p a r e n t l y  s o  found a s  w e l l  ( s e e  T .  85  f f ) .  

Claim I V ,  which a l l e g e s  t h a t  t h e  s t a t e  m a t e r i a l l y  and 

d e l i b e r a t e l y  m i s l e d  t h e  j u r y  by p r e s e n t i n g  f a l s e  e v i d e n c e  

( e v i d e n c e  c o n t r a d i c t e d  by i t s  own b a l l i s t i c s  r e p o r t ,  App. E x .  N N )  



a n d  f a l s e  a r g u m e n t  t o  t h e  e f f e c t  t h a t  J o h n  E a r l  Bush f i r e d  t h e  

f a t a l  b u l l e t  is  b a s e d  i n  g r e a t  p a r t  on  e v i d e n c e  a r i s i n g  f r o m  t h e  

s u b s e q u e n t  t r i a l s  o f  Mr. B u s h ' s  c o - d e f e n d a n t s  -- i n f o r m a t i o n  

w h i c h  c o u l d  n o t  h a v e  b e e n  p r e s e n t e d  a s  p a r t  o f  d e f e n d a n t ' s  d i r e c t  

a p p e a l  t o  t h i s  C o u r t .  

ISSUE I1 

BECAUSE THE ISSUES RAISED ARE SUBSTANTIAL A N D  
NON-FRIVOLOUS, ARE NOT CONCLUSIVELY REFUTED 
BY THE RECORD, AND ENTITLE DEFENDANT TO 
RELIEF, THE TRIAL COURT ERRED I N  D E N Y I N G  
DEFENDANT'S MOTION TO VACATE JUDGMENTIS] A N D  
SENTENCES.  

C l a i m s  I ,  11, a n d  I11 a l l  r e l y  o n  e v i d e n c e  d e v e l o p e d  a f t e r  

Mr. B u s h ' s  t r i a l  a n d  o u t s i d e  o f  t h e  r e c o r d .  I n  d e a l i n g  w i t h  e a c h  

o f  t h e s e  c l a ims ,  t h e  s t a t e  i n s i s t s  t h a t  " t h e  r e c o r d "  c o n c l u s i v e l y  

r e f u t e s  t h e  c l a im.  The s t a t e  h a s  made o u r  p o i n t ,  w h i l e  t w i s t i n g  

t h e  l e g a l  s t a n d a r d :  t h e  r e c o r d  d o e s  n o t  " r e f u t e "  o u r  c l a ims ,  i t  

c o n f l i c t s  w i t h  t h e  n o n - r e c o r d  p r o f f e r e d  e v i d e n c e .  O n l y  a n  

e v i d e n t i a r y  h e a r i n g  c a n  r e s o l v e  t h e  c o n f l i c t  - i t  i s  s i m p l y  n o t  

e n o u g h  f o r  t h e  s t a t e  t o  show t h a t  t h e  r e c o r d  s h o w s  s o m e t h i n g  

o t h e r  t h a n  wha t  t h e  p r o f f e r  s h o w s .  I n  a d d i t i o n ,  t h e  s t a t e  

s u g g e s t s  t h a t  t r i a l  c o u n s e l ' s  a r g u m e n t s  or  t h e  d e f e n d a n t ' s  own 

s t a t e m e n t s  a r e  t h e  same a s  c o r r o b o r a t i n g ,  o u t s i d e  e v i d e n c e .  

However ,  t h e r e  c a n  b e  n o  q u e s t i o n  t h a t  s t a t e m e n t s  by  a d e f e n d a n t  

a r e  p e r c e i v e d  b y  a j u r y  a s  s e l f - s e r v i n g ,  w h i l e  t e s t i m o n y  o f  t h i r d  

p a r t i e s  c a r r i e s  more  w e i g h t .  The  j u r y  was s o  i n s t r u c t e d .  T h i r d  



party evidence can never be merely "cumulative" if the only - 
evidence actually introduced on the defendant's behalf comes from 

the defendant's own mouth. 

Claim I 

THE INCOMPETENCE OF THE COURT-APPOINTED 
PSYCHIATRIST, WHO CONDUCTED NO MENTAL 
EVALUATION AT ALL, PREJUDICIALLY DEPRIVED 
DEFENDANT OF A NECESSARY COMPETENCY HEARING, 
OF CORROBORATING EVIDENCE OF DOMINATION AND 
LACK OF INTENT, OF EVIDENCE OF THE 
INVOLUNTARINESS OF HIS CONFESSION, AND OF 
SUBSTANTIAL MITIGATION, IN VIOLATION OF DUE 
PROCESS, EQUAL PROTECTION, AND SIXTH AND 
EIGHTH AMENDMENT RIGHTS. 

Claim I1 

DEFENDANT WAS DEPRIVED OF A FAIR TRIAL AND 
DUE PROCESS BECAUSE HE NEVER HAD A 
COMPETENCY HEARING AND WAS IN FACT TRIED, 
CONVICTED, AND SENTENCED WHILE INCOMPETENT 
TO STAND TRIAL. 

Claims I and I1 of necessity are interrelated and while 

theoretically separable, will be dealt with together in this 

Reply Brief. 

As noted earlier, Judge Trowbridge's ruling below on this 

matter was based on a misunderstanding of the evidentiary 

proffer. Muschott requested and received a court-appointed 

expert to conduct an evaluation of Mr. Bush from several 

perspectives (see App. Ex. - Q), including his competency to stand 
trial, insanity at the time of the offense; the existence of 

coercion or undue influence (necessary for the proper 



establishment of a defense and of the involuntariness of Mr. 

Bush's statements to law enforcement personnel); establishment of 

mitigation at the trial's penalty phase; and the existence of 

mental mitigation aside frim coercion. Muschott's motion was 

obviously prompted by something arising from his observation of 

his client, his relationship with his client, his anticipation of 

the state's case, or some other factor. Without an evidentiary 

hearing, it is impossible to determine what Muschott's motivation 

was. 

Nonetheless, despite his having acknowledged his own lack of 

expertise as to the above areas by his very request for an 

expert, Muschott subsequently, with the assistance of a 

psychiatrist acting totally outside of recognized professional 

norms and standards, prevented the evaluation from occurring. A 

half-hour conversation between counsel and "expert" substituted 

for a proper, thorough, and competent mental evaluation of the 

subject client/patient. There was no "report," there were no - 
"findings," because Dr. Tingle never even met John Earl Bush, 

much less examined him. 

Defendant contends that Dr. D'Amato's report is a sufficient 

proffer of the evidence which a court-appointed psychiatrist 

could have brought to the attention of the trial court and the 

jury to raise the relevant isssues and to demonstrate that a 

violation analogous to an - Ake violation, Ake v. Oklahoma, 470 



U.S. - , 1 0 5  S . C t .  1 0 8 7 ,  8 4  L.Ed.2d 55 ( 1 9 8 5 )  h a s  o c c u r r e d  i n  

t h i s  c a s e .  Mr. B u s h ' s  m e n t a l  h e a l t h  was p u t  i n  i s s u e  by c o u n s e l  

a n d  t h e  c o u r t ,  a n d  t h e n  n o t h i n g  was d o n e .  The f a c t  t h a t  Dr.  

D I A m a t o ' s  r e p o r t  i s  c o u c h e d  i n  c a r e f u l  l a n g u a g e  ( l i k e  " p r o b a b l y "  

o r  " p o s s i b l y " )  d o e s  n o t  e l i m i n a t e  i t s  c o n c l u s i o n s :  t h a t  t h e r e  i s  

some e v i d e n c e  o f  o r g a n i c  b r a i n  d y s f u n c t i o n  which c a n  b e  

d e m o n s t r a t e d  by a  c o m p l e t e  n e u r o p s y c h o l o g i c a l  e v a l u a t i o n  ( n o t  y e t  

d o n e ) ;  t h a t  Mr. B u s h ' s  low IQ a n d  l e a r n i n g  d i s a b i l i t y  s u g g e s t  t h e  

p o s s i b i l i t y  o f  i n c o m p e t e n c e  t o  s t a n d  t r i a l ;  a n d  t h a t  Mr. Bush 

d e m o n s t r a t e s  b o t h  i m p a i r e d  judgment  a n d  a  s t r o n g  l i k e l i h o o d  o f  

d o m i n a t i o n  a t  t h e  t ime o f  t h e  o f f e n s e  - none  o f  which  i n f o r m a t i o n  

was e v e r  p r e s e n t e d  t o  t h e  t r i a l  c o u r t  o r  t o  t h e  j u r y  d u r i n g  a n y  

p o r t i o n  o f  Mr. B u s h ' s  c r i m i n a l  p r o c e e d i n g s .  The s t a t e  c o n t e n d s  

Dr.  D'Amato d i d  n o t  t e s t  f o r  b r a i n  damage. They ( l i k e  t h e  t r i a l  

c o u r t )  d i d  n o t  r e a d  h i s  r e p o r t .  The WAIS-R t e s t i n g ,  Dr.  D'Amato 

c o n c l u d e d ,  i n d i c a t e d  b r a i n  damage.  The s t a t e  is  wrong a g a i n .  

T h i s  is  t h e  r e a s o n  t h a t  t h i s  C o u r t  e n c o u r a g e s  e v i d e n t i a r y  

h e a r i n g s  -- s o  we a r e  n o t  l e f t  w i t h  l a w y e r s ,  u n t r a i n e d  i n  

c l i n i c a l  p s y c h o l o g y ,  o f f e r i n g  s e a t - o f - t h e - p a n t s  o p i n i o n s  on 

c r u c i a l  a n d  complex m e n t a l  h e a l t h  i s s u e s .  

A s  p r e v i o u s l y  s t a t e d  ( s e e  I n i t i a l  B r i e f  a t  p .  321,  Mr. Bush 

n e e d  n o t  i n  h i s  p r o f f e r  p r o v e  i n c o m p e t e n c y ;  h e  n e e d  o n l y  t o  make 

a  s u f f i c i e n t  s h o w i n g .  H e  h a s .  I n c o m p e t e n c y  t o  s t a n d  t r i a l  d o e s  

n o t  r e q u i r e  t h a t  t h e  d e f e n d a n t  be  p s y c h o t i c  o r  t o t a l l y  " o f f  t h e  



w a l l u  - a n d  t h e  s t a t e ' s  s u g g e s t i o n  t h a t  b e c a u s e  Mr. Bush  

t e s t i f i e d  a t  h i s  t r i a l  h e  was t h e r e f o r e  a u t o m a t i c a l l y  n o t  

i n c o m p e t e n t  t o  s t a n d  t r i a l  i s  s i m p l y  s p e c i o u s .  M e n t a l  h e a l t h  

e x p e r t s  w o u l d  t e l l  u s  o t h e r w i s e .  When d o  t h e y  g e t  t h e  c h a n c e ?  

I n  f a c t ,  Mr. Bush  g a v e  s t a t e m e n t s  t o  t h e  a u t h o r i t i e s  a n d  

t e s t i f i e d  a t  h i s  t r i a l  a g a i n s t  a d v i c e  o f  c o u < n s e l ,  w h i c h  s u p p o r t s  

r a t h e r  t h a n  u n d e r c u t s  t h e  p r o b a b i l i t y  t h a t  h e  was  b e h a v i n g  non-  

r a t i o n a l l y ,  t h a t  h e  d i d  n o t  u n d e r s t a n d  t h e  s e r i o u s n e s s  o f  t h e  

c h a r g e s  a g a i n s t  h i m ,  a n d  t h a t  h e  was n o t  r e l a t i n g  w e l l  t o  h i s  

a t t o r n e y .  I n  f a c t ,  d u r i n g  t h e  p e n a l t y  p h a s e ,  t h e  s t a t e  p r o f e r r e d  

e v i d e n c e  ( k e p t  o u t  b y  t h e  t r i a l  c o u r t )  t h a t  e v e n  a f t e r  h e  was 

f o u n d  g u i l t y  o f  f i r s t  d e g r e e  m u r d e r ,  J o h n  E a r l  Bush  t o t a l l y  

f a i l e d  t o  r e a l i z e  t h a t  h e  c o u l d  b e  s e n t e n c e d  t o  d e a t h  ( R  1 2 6 3 ) .  

C l a i m  I11 

MR. BUSH WAS DEPRIVED OF THE EFFECTIVE 
ASSISTANCE OF COUNSEL, I N  VIOLATION OF HIS 
FIFTH, SIXTH, EIGHTH AND FOURTEENTH 
AMENDMENT RIGHTS. 

W i t h  r e f e r e n c e  t o  m o s t  o f  h i s  a l l e g a t i o n s  i n  c o n n e c t i o n  w i t h  

t h i s  c l a im,  Mr. Bush  r e l i e s  o n  t h e  M o t i o n  i t s e l f  a n d  o n  h i s  

p r e v i o u s  b r i e f .  

Howeve r ,  t h e  e r r o r s  o f  t r i a l  c o u n s e l  i n  c o n n e c t i o n  w i t h  t h e  

p e n a l t y  p h a s e  o f  Mr. B u s h ' s  t r i a l  merit  f u r t h e r  a t t e n t i o n  i n  t h i s  

R e p l y  B r i e f .  



I t  i s  a p p a r e n t  f r o m  t h e  r e c o r d  t h a t  M u s c h o t t  h a d  n o  p e n a l t y  - 
p h a s e  s t r a t e g y  w h a t s o e v e r  i n  c o n n e c t i o n  w i t h  Mr. B u s h ' s  c a s e ,  

d e s p i t e  h i s  p r e - t r i a l  a w a r e n e s s  t h a t  a t  l e a s t  two  a g g r a v a t i n g  

f a c t o r s  were c l e a r l y  p r e s e n t  i n  t h e  c a s e .  Mr. B u s h ' s  t o o k  t h e  

w i t n e s s  s t a n d  a g a i n s t  a d v i c e  o f  c o u n s e l ;  M u s c h o t t  a p p a r e n t l y  

i n t e n d e d  t o  p u t  o n  n o  e v i d e n c e  w h a t s o e v e r  o n  h i s  c l i e n t ' s  b e h a l f .  - 
E v i d e n c e  p r o f f e r e d  i n  c o n n e c t i o n  w i t h  t h e  M o t i o n  i n d i c a t e s  

t h a t  w i t n e s s e s  were a v a i l a b l e  a n d  t h a t  e v i d e n c e  o f  Mr. B u s h ' s  

b a c k g r o u n d  ( i n c l u d i n g  h i s  h a v i n g  s a v e d  a  d r o w n i n g  c h i l d ' s  l i f e )  

c o u l d  h a v e  b e e n  p r e s e n t e d  t o  " h u m a n i z e "  t h e  d e f e n d a n t .  I n  l i g h t  

o f  t h e  7-5 j u r y  r e c o m m e n d a t i o n ,  a n d  o f  t h e  t r i a l  c o u r t ' s  comment 

t h a t  t h e  r e c o r d  was  w h o l l y  d e v o i d  o f  a n y  e v i d e n c e  o n  Mr. B u s h ' s  

b e h a l f ,  i t  i s  i m p o s s i b l e  t o  s a y  t h a t  t h e r e  i s  n o  " r e a s o n a b l e  

l i k e l i h o o d "  t h a t  t h e  s e n t e n c e  wou ld  h a v e  b e e n  d i f f e r e n t  h a d  t h e  

p r o f f e r r e d  e v i d e n c e  b e e n  i n t r o d u c e d .  W e  n e e d  a  h e a r i n g ;  t h e r e  

h a s  b e e n  n o n e .  

The s t a t e  d i s p a r a g e s  e v i d e n c e  o f  t h e  t r a u m a t i c  e f f e c t s  o f  

Mr. B u s h ' s  i n c a r c e r a t i o n  a s  a  j u v e n i l e  i n  a d u l t  i n s t i t u t i o n s .  

The  s t a t e  s a y s  M u s c h o t t  w o u l d n ' t  h a v e  u s e d  t h e  p r o f f e r r e d  

e v i d e n c e .  How do  w e  know? T h e r e  was  n o  h e a r i n g .  The  j u r y  h e a r d  

a b o u t  h i s  i n c a r c e r a t i o n ,  a n d  t h e  s t a t e  hammered o n  i t  d u r i n g  

p e n a l t y  p h a s e .  A r e s p o n s e  was  n e c e s s a r y .  The  d o u b t  a b o u t  Mr. 

B u s h ' s  g u i l t  i n  t h e  p r i o r  o f f e n s e  a n d  e v i d e n c e  o f  a  c o - d e f e n d a n t  

d o m i n a t i n g  him d u r i n g  t h a t  e p i s o d e  w e r e  n e v e r  p r e s e n t e d  t o  t h e  



j u r y .  They o n l y  h e a r d  t h e  s t a t e ' s  s i d e .  The j u r y  a n d  c o u r t  

d i d n ' t  h e a r  a b o u t  t h e  v i c t i m i z a t i o n  o f  Mr. B u s h ,  a s  a  c h i l d ,  i n  

t h e s e  a d u l t  i n s t i t u t i o n s ,  a  much-needed b u t  a b s e n t  a n d  

s y m p a t h e t i c  a c c o u n t  o f  h i s  b a c k g r o u n d .  

The  s t a t e  c l a i m s  t h a t  h a d  M u s c h o t t  o f f e r e d  a n y  o f  t h e  

e v i d e n c e  w h i c h  h a s  now b e e n  d e v e l o p e d  o f  h i s  m e n t a l  s t a t u s ,  - 
p e r s o n a l i t y ,  a n d  b a c k g r o u n d ,  i t  w o u l d  h a v e  u n d e r c u t  h i s  " t h e o r y "  

o f  t h e  d e f e n s e .  When d o  we g e t  t o  a s k  h i m ?  T h e r e  i s  n o  e v i d e n c e  

t o  s u p p o r t  s u c h  s p e c u l a t i o n .  The  r e c o r d  n e g a t e s  a n y  t h e o r y .  - 
S i n c e  M u s c h o t t  o b v i o u s l y  h a d  n o  " t h e o r y "  a t  p e n a l t y  p h a s e ,  t h e r e  - 
was n o  " t h e o r y "  t o  u n d e r c u t .  S e c o n d ,  t h e  o n l y  c o n c e i v a b l e  t h e o r y  

o f  t h e  d e f e n s e ,  a t  b o t h  g u i l t  a n d  p e n a l t y  p h a s e s  o f  Mr. B u s h ' s  

t r i a l  ( a s s u m i n g  a r g u e n d o  t h a t  Mr. B u s h ' s  s t a t e m e n t s  were 

a d m i s s a b l e  a t  t r i a l )  was t h a t  Bush was a  p a r t i c i p a n t  i n  t h e  - 
e v e n t s  o f  A p r i l  26-27 ,  1 9 8 2 ,  b u t  t h a t  h e  was  n o t  a n  i n t e n t i o n a l  

p a r t i c i p a n t  i n  t h e  m u r d e r  a n d  i n  f a c t  d i d  n o t  i n t e n t i o n a l l y  ha rm 

t h e  v i c t i m .  How t h e  p r o f f e r r e d  e v i d e n c e  o f  Dr .  DIAmato  a n d  o f  

f a m i l y  members c o u l d  h a v e  u n d e r c u t  t h i s  t h e o r y  i s  n o t  e x p l a i n e d  

by  t h e  s t a t e .  I n d e e d ,  t h e  e v i d e n c e  o f  Mr. B u s h ' s  p e r s o n a l i t y ,  

l ow IQ, n e e d  f o r  p e e r  a c c e p t a n c e ,  e t c .  f i t s  i n  w i t h  t h e  g u i l t  

p h a s e  e v i d e n c e  p r e s e n t e d  p r i m a r i l y  t h r o u g h  d e f e n d a n t ' s  

i m c r i m i n a t o r y  s t a t e m e n t s .  M i d d l e t o n  v .  S t a t e  4 6 5  S o . 2 d  1 2 1 8  

( F l a .  1 9 8 5 1 ,  c i t e d  by  t h e  s t a t e ,  i n v o l v e d  a  s i n g l e  p e r p e t r a t o r .  

How i s  t h a t  c a s e  r e l e v a n t  o r  c o n t r o l l i n g  h e r e ?  



The state repeatedly ascribes to Muschott tactical or 

strategic "decisions" which he could not possibly have made 

because the critical point is that Muschott, by failing to 

conduct - any investigation whatsoever into his client's background 

or personality, was completely ignorant of the facts necessary 

for such decision making. Muschott was obligated to investigate. 

He didn't. Effective assistance of counsel clearly requires 

more. Thompson (William Lee) v. Wainwright, slip op. No. 84-5815 

(11th Cir. Apr. 10, 1986). 

Claim IV 

THE STATE MATERIALLY MISLED THE JURY BY 
PRESENTING AND ARGUING FACTS WHICH IT KNEW TO 
BE FALSE, AND WHICH TOTALLY CONTRADICTED THE 
PROSECUTOR'S THEORY IN CO-DEFENDANTS' CASES, 
IN VIOLATION OF DEFENDANT'S FIFTH, EIGHTH, 
AND FOURTEENTH AMENDMENT RIGHTS. 

Claim V 

THE PROSECUTOR'S CLOSING ARGUMENTS AT PENALTY 
PHASE , CULMINATING AN INTENTIONAL AND 
DELIBERATE EFFORT THROUGHOUT THE TRIAL TO 
ENGENDER SYMPATHY FOR THE VICTIM'S FAMILY, 
WERE INFLAMMATORY, IMPROPER AND HIGHLY 
PREJUDICIAL, AND THEREBY VIOLATED MR. BUSH'S 
FIFTH, SIXTH, EIGHTH, AND FOURTEENTH 
AMENDMENT RIGHTS. 



Claim VI 

THE PENALTY PHASE JURY INSTRUCTIONS, WHEN 
COUPLED WITH IMPROPER PROSECUTORIAL VOIR 
DIRE, UNCONSTITUTIONALLY AND INACCURATELY 
DILUTED THE JURY'S SENSE OF RESPONSIBILITY. 

Claim VII 

FLORIDA'S DEATH PENALTY IS IMPOSED IN AN 
ARBITRARY AND DISCRIMINATORY MANNER ON THE 
BASIS OF IMPROPER RACIAL FACTORS, RENDERING 
THE PROCESS UNCONSTITUTIONAL UNDER THE EIGHTH 
AND FOURTEENTH AMENDMENTS. 

With reference to Claims IV, V, VI, and VII, Mr. Bush relies 

on the arguments made and authorities cited in his initial brief. 



CONCLUSION 

For the reasons stated herein and in his Initial Brief, Mr. 

Bush respectfully requests this court to reverse the trial 

court's denial of his Motion to Vacate Judgment [s] and Sentence, 

and remand for an evidentiary hearing. 
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