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STATEMENT OF THE CASE AND FACTS

A PROCEDURAL HI STORY

Ant hony Bryan was charged by indictnent with one count of
first-degree nurder, in regard to the August 1983 nurder of George
Wl son, as well as with one count of ki dnapping and one of robbery.
After an initial mstrial in Santa Rosa County, venue was changed
to Wal ton County, and, on April 3, 1986, followng atrial by jury,
Bryan was found guilty as charged on all three counts. The
evi dence presented agai nst Bryan i ncl uded the eyew t ness testinony
of Sharon Cooper, testinony that Bryan was in possession of the
mur der weapon (a sawed- of f shot gun whi ch he had used during a prior
bank robbery), testinony that Bryan admtted commtting this crine
to a fellow federal prisoner, Mark Hart, and testinony that Bryan
attenpted to solicit a false alibi fromHart; the false alibi was
contained in a docunent, introduced at trial, in Bryan's
handwiting, which additionally bore his fingerprints. At the
trial, Bryan took the stand and denied nurdering WI son. The
penal ty proceedi ng was then held the next day. The sentencing jury
subsequently returned an advisory sentence of death, and, on My
16, 1986, Judge Wells formally inposed such sentence.

Bryan appealed his conviction and sentence of death to the
Suprene Court of Florida, raising six (6) primary points on appeal :
(1) alleged error in the admssion of collateral crine evidence;

(2) the trial court’s alleged failure to conduct a Richardson




hearing; (3) alleged errors inthe court’s inposition of the death
sentence; (4) alleged error in the denial of Bryan’s notion to
suppress evidence; (5) alleged prosecutorial m sconduct, and (6)
alleged error in the denial of Bryan’s notion for new trial

i nvol ving a nunber of evidentiary issues. |In the point on appeal
in regard to the death sentence, Bryan suggested that the tria
court had inproperly conputed the nunber of aggravating
circunst ances, and specifically attacked the sentencer’s findi ng of
a nunber of them as well as the sentencer’s failure to find

certain mtigation. Inits opinion, Bryan v. State, 533 So.2d 744

(Fla. 1988), the Florida Suprene Court affirmed Bryan' s convictions
and sentence of death in all respects. The court expressly noted
that strength of the evidence agai nst Bryan. Id. at 745. The
court concluded that the attacks upon Bryan’s convictions were
meritless, and, as to the sentence of death, held:

On his third issue, appellant argues that the
trial court erred in inposing the death
sentence by finding aggravating circunstances
whi ch were not present and by failing to find
mtigating circunstances which were present.
We disagree. It is obvious fromthe order and
the record on which it is based that the judge
relied on six aggravating circunstances from
section 921.141(5), Florida Statutes (1983):
(b) previous conviction of felony involving
the use or threat of violence to the person;
(d) capital felony commtted while engaged in
comm ssion of kidnapping and robbery; (e)
capital felony commtted to avoid |[|awful
arrest; (f) capital felony commtted for
pecuni ary gain; (h) capital felony was
especi ally heinous, atrocious, or cruel; and
(1) capital felony was commtted in cold,



cal cul ated, and preneditated nanner w thout
any pretense of noral or legal justification.
Circunstance (b) is supported by appellant’s
concurrent convictions for both ki dnappi ng and
robbery. Circunstance (f) is supported by the
conviction for robbery in taking the victins
wallet and car and does not duplicate
ci rcunst ance (d) because that circunstance was
al so based on kidnapping. Appel l ant’ s
argunment that the car was of little value and
was soon discarded nerits no conment.
Circunstances (e) and (i) are supported by the
evidence that after the victim was robbed of
his wallet and car keys, he was neverthel ess
ki dnapped and taken to a distant and isol ated
area for the nurder. The only concl usion that
can be drawn from this evidence is that
appel l ant, who was a wanted bank robber, did
not want the victimto raise an alarm after
the robbery and coldly calculated that the
must be nurdered and his body disposed of so
as to avoid detection. In this connection, we
note that the body was not discovered unti
approximately a nonth | ater after Cooper went
to the police and assisted in the search for
t he body. Circunstance (h) is supported by
the evidence that the victim was ki dnapped,
held for hours under physical duress and fear
for hislife, transported to an isol ated area,
marched at gunpoint to a creek bank, after
asking that he not be crippled, struck and
felled by a blow to the back of the head, and
killed at short range by a sawed-off shotgun
bl ast to the face. In mtigation, the court
found that appellant had a good work record
prior to robbing the bank and that he had been
gai nfully enpl oyed and | aw abi ding for over a
year in Arizona, after he escaped from the
Santa Rosa jail. Appellant argues that other
mtigating circunstances should have been
found, e.g., appellant was under substanti al
dom nation of Cooper who only received one
year jail tinme and probation; appellant was
under extrenme nental or enotional disturbance
and was unable to appreciate crimnality of
conduct or to conformbehavior to requirenments
of law. W disagree.



Bryan, 533 So.2d at 748-49.
Bryan sought review by the Suprene Court of the United States and
his petition for wit of certiorari was denied on April 17, 1989.

Bryan v. Florida, 490 U S. 1028 (1989).

On August 28, 1990, Governor Martinez signed a death warrant
in this case, such death warrant active between noon, October 29,
and noon, Novenber 3, 1990, with execution schedul ed for 7:00 a. m,
Cct ober 30, 1990. On Cctober 2, 1990, follow ng the granting of an
extension of tinme by the Suprene Court of Florida, Bryan filed a
notion for postconviction relief, pursuant to Fla.R CimP. 3. 850,
inthe state circuit court. In such pleading, Bryan raised fifteen
(15) primary clains for relief: (1) a contention that trial
counsel rendered ineffective assistance at the sentencing phase;
(2) a contention that Bryan was deprived of a constitutionally
adequate nental health evaluation at the penalty phase; (3) a
contention that trial counsel rendered ineffective assistance at
the trial phase'; (4) a contention that the State’'s use of an
informant violated Bryan’s rights and that the State was guilty of

a di scovery violation; (5 a contention that the sentencer refused

! In this claim collateral counsel alleged that tria
counsel failed to investigate and prepare, failed to adequately
i npeach state witnesses, failed to determne if there was evi dence
to support a defense that “the victimwas involved with illega
drugs,” failed to adequately investigate the existence of tape-
recordi ngs between Bryan and Sharon Cooper, and failed to present
a defense involving the effects of alcohol and cocaine on the
ability to formspecific intent.



tofind mtigating circunstances clearly set out in the record; (6)
a contention that the prosecutor’s closing argunment at the guilt
and penalty phases was inproper; (7) a contention that the
aggravating circunstance regarding the homcide having been
commtted for pur poses of avoiding arrest, pur suant to
8921.141(5)(e), had been erroneously found; (8) a contention that

t he prosecutor violated Booth v. Maryland, 482 U. S. 496 (1987), and

South Carolina v. Gathers, 490 U. S. 805 (1989), by making i nproper

argunent involving victiminpact, as well as a claimof ineffective
assi stance of trial counsel for failing to preserve this claim (9)

a contention that the judge and prosecutor violated Caldwell v.

M ssissippi, 472 U.S. 320 (1985), by diluting the jury’'s sense of

responsibility in sentencing, as well as a claimthat trial counsel
was ineffective for failing to preserve this claim (10) a
contention that the jury instructions at the sentencing phase
shifted the burden of proof onto the defense to prove mtigation;
(11) a contention that the aggravating circunstance relating to
the hom cide having been commtted in a cold, calculated and
preneditated nmanner, pursuant to 8921.141(5) (i), had been
erroneously found; (12) a contention that the instructions given
the jury at the penalty phase as to the definition of the
aggravating circunstances were unconstitutionally vague; (13) a
contention that Bryan’s double jeopardy rights were violated, as

well as a claimthat trial counsel was ineffective for failing to



preserve this claim (14) a contention that non-statutory
aggravation was presented at Bryan’s sentencing proceedi ngs; and
(15) a contention that the application of Fla.R CimP. 3.851 to
Bryan’s case violated his constitutional rights.

Li kewi se, on or about October 2, 1990, Bryan filed a
consolidated Petition for Extraordinary Relief, Etc., or Petition
for Wit of Habeas Corpus, in the Suprene Court of Florida,
presenting eleven (11) primary clains for relief: (1) a contention
that the sentencing order failed to denonstrate a reasoned j udgnent
and reliable weighing of the aggravating and mtigating
ci rcunst ances, and an acconpanyi ng claimof ineffective assistance
of appell ate counsel; (2) a contention concerning the prosecutor’s
closing argunent at the guilt and penalty phases; (3) a contention
that the Ei ghth Anendnent was violated by the sentencer’s refusal
to find mtigating circunstances “clearly set out in the record”;
(4) a renewed attack upon the sentencer’s finding that the
hom ci de was comm tted to avoi d arrest, pursuant to 8921. 141(5)(e);
(5) a contention that certain of the prosecutor’s coments

viol ated Booth v. Maryvland and South Carolina v. Gathers, and an

acconpanyi ng clai mof ineffective assi stance of appell ate counsel;
(6) a contention that the sentencing jury was msled as to its

role in sentencing, inviolation of Caldwell v. M ssissippi, and an

acconpanyi ng clai mof ineffective assi stance of appell ate counsel;

(7) a contention that the jury instructions at the penalty phase



i nperm ssibly shifted the burden of proof onto the defense to prove
mtigation, and an acconpanying claimof ineffective assistance of

appel |l ate counsel; (8) a renewed attack upon the sentencer’s
finding that the hom cide was conmtted in a cold, calculated and
prenedi tated manner, pursuant to 8921.141(5)(i), as well as the
jury instruction upon such subject; (9) a contention that the jury
instructions as to the aggravating circunstances were insufficient

and/ or vague, and an acconpanyi ng claimof ineffective assistance
of appellate counsel; (10) a contention that Bryan's double
j eopardy rights were viol ated when, at the second trial, collateral

crinme evidence was admtted, such evidence allegedly excluded at

the first trial, and an acconpanying claim of ineffective
assi stance of appellate counsel; and (11) a contention that

nonst at ut ory aggravati on was consi dered, and an acconpanying claim
of ineffective assistance of appellate counsel.

On Cctober 25, 1990, the circuit court granted a stay of
execution, and entered a prelimnary order on the postconviction
not i on. The court held that an evidentiary hearing would be
granted as to Bryan’s claimof ineffective assi stance of counsel at
t he penalty phase, and that Bryan woul d have further | eave to anend
the claimof ineffective assistance of counsel at the guilt phase.
The court further found no nerit to Bryan’s claimregarding Rule
3.851, and found all other clains to be procedurally barred.

Fol |l owi ng Bryan’s anmendnent of the claimof ineffective assistance



of counsel at the guilt phase, the circuit court concluded that
such cl ai mwas either facially insufficient or procedurally barred.
The evidentiary hearing in the cause was held on June 21, 1991,
and, on August 30, 1991, the circuit judge rendered a final order
denying the notion in all respects, and, as to the claim of
ineffective assistance of counsel, specifically finding that
neither deficient performance of counsel nor prejudice had been

established under Strickland v. Washington, 466 U.S. 668 (1984).

Bryan appealed this ruling to the Suprene Court of Florida,
whi ch considered the matter together with the petition for wit of
habeas corpus; in his appeal to the Florida Suprenme Court, Bryan
abandoned a nunber of clains, including those relating to Booth or
Gathers, as well as that involving Rule 3.851. In its opinion

Bryan v. State, 641 So.2d 61 (Fla. 1984), the Florida Suprene Court

affirmed the circuit court’s denial of all relief as the 3.850
notion, and further denied Bryan's petition for wit of habeas
corpus. In such opinion, the Florida Suprenme Court nade express
findings of procedural bar as to the vast majority of the clains
rai sed. Thus, the court found, as to the 3.850 appeal, that the
followng clains were procedurally barred: (1) the jury
instructions on aggravating circunstances were constitutionally
invalid; (2) the trial court failed to find all mtigating
circunstances; (3) the introduction of nonstatutory aggravating

circunstances resulted in an arbitrary and capri ci ous i nposition of



t he death penalty; (4) inproper prosecutorial coment throughout
the trial and sentencing; (5) alleged argunent and instructions
which msled the jury and diluted its sense of responsibility; (6)
al l eged shifting of the burden in the jury sentencing instruction;
(7) alleged unconstitutional use of a co-defendant/informant to
obtain statenents fromBryan and failure to disclose such; and (8)
al | eged deni al of protection agai nst doubl e j eopardy and col | at eral
estoppel. Bryan, 641 So.2d at 62-63.

Simlarly, as tothe clains presented in the petition for wit
of habeas corpus, the state suprene court found the follow ng
clains procedurally barred: (1) the witten sentencing order failed
to denonstrate a reasoned judgnent and violated Bryan's right to a
reliable weighing by the sentencer; (2) the prosecutor’s comments
at the guilt and penalty phases rendered Bryan’s conviction and
sentence fundanentally unfair and unreliable; (3) the sentencing
court refused to find mtigating circunstances that were clearly
set out in the record; (4) the “avoid arrest” aggravating factor
was inproperly applied; (5) evidence of victim inpact violated

Booth v. Maryland; (6) prosecutorial and judicial coments and

instructions dimnished the jury’s sense of responsibility; (7) the
trial court’s jury instruction inproperly shifted the burden of
provi ng the i nappropri ateness of the death penalty to Bryan and the
trial judge enployed this inproper standard when he inposed the

deat h sent ence; (8) t he trial court erroneously and



unconstitutionally applied the cold, calculated and preneditated
aggravating factor; (9) the jury was inproperly instructed on

aggravating circunmstances in violation of Maynard v. Cartwight,

486 U.S. 356 (1988); and (10) the trial court erred in admtting
collateral crine evidence when the adm ssion of such evidence was
cause for mstrial on a previous trial. Bryan, 641 So.2d at 65.
As shoul d be apparent, there was substantial overlap in the clains
presented on habeas corpus and on 3. 850.

The Florida Suprenme Court only addressed one of the habeas
corpus clainms on the nerits, i.e., Bryan's claim that appellate
counsel had been ineffective for failing to assert on appeal a
cl ai mthat nonstatutory aggravating factors tainted his sentence of
deat h. The court found that neither deficient performance nor
prej udi ce had been denonstrated. 1d. As to the 3.850 clainms, the
state suprene court only addressed on the nerits Bryan’s cl ai m of
i neffective assistance of counsel at the penalty phase and the
rel ated clai mthat counsel’s ineffectiveness resulted in the deni al
of Bryan's right to effective adequate nental health assistance.
The state appellate court agreed with the circuit court that
Bryan’s claim of ineffective assistance at the guilt phase was
insufficient. Bryan, 641 So.2d at 63. The Florida Supreme Court
found that the circuit court’s findings, to the effect that neither

deficient performance of counsel nor prejudice had been

-10 -



denonstrated under Strickland, were supported by the

Bryan, 641 So.2d at 63-64.

The state suprene court also nmade findings of

stating:

[T]his is not a case which defense counsel
failed to prepare. Counsel had Bryan exam ned
by seven nental health experts. He did not
call Dr. Larson as a witness after the doctor
told him that his testinony would not be
hel pful and that it suggested the possibility
of malingering. He had Dr. Gentner under
subpoena, but she was out of the state during
the trial. Apparently, Dr. Medzerian cane to
testify in her place but counsel was not aware
of her presence.

To introduce the nedical reports of certain
experts instead of having these experts
testify in person was clearly a tactical
deci si on. Several of the doctors indicated
that Bryan had no nenory of the circunstances
surroundi ng the nurder. Bryan, during the
guilt phase of the trial and in contravention
of the doctors’ testinonies, testified in
detai|l about the circunstances surroundi ng t he
murder. There was a clear danger that if the
doctors were put on the witness stand they
woul d discredit his veracity. Furthernore, of
the three doctors who testified at the post-
conviction hearing, Dr. Gentner did not
believe Bryan net the criteria for either of
the statutory mtigators and the other two
doctors felt that only one mtigator existed.
Each of the nedical reports clearly indicated
the existence of nental abnormalities, so
Stokes was able to persuasively argue both
statutory nmental mtigators from these
reports. The fact that the |anguage of the
reports was not couched in the exact terns of
statutory nental mtigators does not nean that
they were not used effectively.

As for nonnedi cal evidence, Stokes introduced
the testinony of Bryan's nother, grandnother,

-11 -
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its own,



and aunt as well as his ex-wife, a forner
enpl oyer, and a friend. The evidence supports
the trial judge s conclusion that because of
al i enation between them not all of the famly
woul d present favorable testinony. As noted
in Maxwell v. WAinwight, 490 So.2d 927, 932
(Fla.), cert. denied, 479 U S. 972, 107 S.C
474, 93 L.Ed.2d 418 (1986):

The fact that a nore thorough and
detailed presentation could have
been made does not establ i sh
counsel s perfornmance as deficient.
It is alnpst always possible to
i magine a nore thorough job being
done than was actually done.

In spite of the existence of six statutory
aggravating circunstances and a (gruesone
murder preceded by a kidnapping, defense
counsel was able to persuade five jurors to
recommend life inprisonnent. Now, several
years after the fact, Bryan argues that if his
| awyer had enpl oyed different tactics thereis
the possibility that he would have received a
life sentence. After a full evidentiary
hearing, the trial judge denied relief and the
record supports his ruling. Accordingly, we
affirm the order denying post-conviction
relief.

Bryan, 641 So.2d at 63-65.

On or about Cctober 19, 1994, Bryan, represented by col | ateral
counsel, filed a petition for wit of habeas corpus, pursuant to 28
U S C 82254 in the United States District Court for the Northern
District of Florida in Pensacol a, presenting twenty (20) clains for
relief: (1) a claimof ineffective assistance of counsel at the
penalty phase; (2) a claim that Bryan was denied his right to
adequate nmental health assistance; (3) a claimthat Bryan's death

sentence was tainted by constitutionally invalid jury instructions

-12 -



and inproper application of statutory aggravating circunstances;
(4) a claimthat Florida' s death penalty statute was overbroadly
applied to Bryan; (5) a claimthat the sentencing court refused to
find mtigating circunstances clearly established by the record,
(6) aclaimthat the trial court’s witten sentencing order failed
to denonstrate a reasoned judgnent and that the Florida Suprene
Court’s review was inadequate; (7) a claim that Bryan’s death
sentence was tai nted by nonstatutory aggravating circunstances; (8)
a claimthat the prosecutor nade i nproper conments t hroughout trial

and sentencing; (9) a claim that Bryan’s jury was msled by
cooments and instructions which diluted its sense of
responsibility; (10) a claimthat the jury instructions shifted the
burden of proof; (11) a claimthat Bryan was denied his protection
agai nst doubl e jeopardy and/or collateral estoppel; (12) a claim
that the State’s use of a confidential informant to obtain tape-
recorded statenents fromBryan violated his rights; (13) a cl ai mof
i neffective assi stance of counsel at the guilt phase; (14) a claim
of ineffective assistance of appellate counsel; (15) a claimthat
Bryan was deprived of his due process rights because collatera

counsel was deprived of adequate tinme or funds; (16) a claimthat
the State of Florida and other entities have conceal ed excul patory
evidence; (17) a claim of cunulative error; (18) a claim that
Florida s rule prohibiting interviews with jurors violates Bryan's

rights; (19) a claim that the application of the aggravating

-13 -



circunstances in this case violated the Ei ghth and Fourteenth
Amendnents; and (20) a claim that the testinony concerning
collateral crines violated Bryan’s rights.

Foll ow ng response by the State on My 8, 1995, Federal
District Judge Collier summarily denied relief on July 9, 1996.
Judge Col i er addressed each claimin sonme detail; given the fact
that the petition was filed in 1994, the provisions of the Anti-
Terrorismand Effective Death Penalty Act of 1996 ( AEDPA) were not
appl i ed. As to Bryan's primary claim (claim 1), that of
i neffective assistance of counsel at the penalty phase, the
district court found that neither deficient performance of counsel

nor prejudi ce had been established under Strickland v. Washi ngt on;

the court likewise rejected Bryan's related claim under Ake v.
&l ahoma, 470 U.S. 68 (1985) (claim 2), as lacking nerit. The
district court simlarly found clains 6 (sentencing order failedto
denonstrate reasoned judgenent); 13 (ineffective assistance of
counsel at the quilt phase); 14 (ineffective assistance of
appellate counsel); 15 (inadequate tinme for preparation of

coll ateral appeal); 16 (all eged cl ai munder Brady v. Maryl and, 373

US 83 (1963), in regard to clenency records); 17 (alleged
cunul ative effect of errors); and 20 (admssion at trial of
collateral crine evidence) to be properly presented, but neriting
no relief. Judge Collier found portions of claim8 (prosecutori al

argunent) to be properly presented, but neritless, and other

-14 -



portions to be procedurally barred. Judge Collier also nmade
express findings of procedural bar in regard to clainms 3
(constitutionally defective jury instruction on aggravators); 4
(overbroad application of aggravating factors); 5 (sentencer’s
failure to find mtigation established in the record); 7
(prosecutor’s argunents constituting nonstatutory aggravation); 8
(prosecutorial coment); 9 (Caldwell error); 10 (burden shifting
jury instructions); 11 (double jeopardy); 12 (inproper use of
informant); and 19 (i nproper application of aggravating factors).
In all instances, the court fully exam ned each clai mfor cause and
prejudice, finding that Bryan had failed to establish such.
Additionally, the judge found that claim 3, raising error under

Espinosa v. Florida, 505 U S. 112 (1992), was barred under Teague

v. Lane, 489 U S. 288 (1989). Finally, Judge Collier found claim
18 (attack upon Florida Bar Rul e precluding juror interviews) to be
unexhaust ed. Bryan’s notion to alter and anmend was denied on
August 19, 1996.

Bryan appeal ed the district court’s order tothe United States
Court of Appeals for the Eleventh Crcuit, and raised six (6)
primary clainms on appeal -- (1) a claimof ineffective assistance

of counsel at the penalty proceeding; (2) arelated claimrelating

to nmental health assistance under Ake v. Cklahoma; (3) a multi-
faceted attack upon Florida s capital sentencing statute, as well

as upon the jury instructions on the aggravating circunstances; (4)

-15 -



a claim that the sentencing order did not reflect reasoned

judgnent; (5) clainmed violation of Caldwell v. M ssissippi; and (6)

a di scussion of the Prison Litigation ReformAct. On May 11, 1998,

the Court of Appeals rendered its decision, Bryan v. Singletary,

140 F.3d 1354 (11th Gr. 1998), affirmng the district court’s
order in all respects. The Court only addressed in detail Bryan's
claimof ineffective assistance of counsel at the penalty phase,
setting forth in a footnote its disposition of the other matters.
At such tinme the court expressly found the attack upon t he adequacy
of the sentencing order to be without nerit, and the attack upon
the capital sentencing statute and jury instruction to be
procedural ly barred. The Court |ikew se found the all eged Cal dwel |
error claim to be procedurally barred, and noted that the
application of the PLRA had been decided in other cases. Bryan
140 F.3d at 1355, n.1. Gven its disposition of the
i neffectiveness claim the Court found that it did not need to nmake
a separate disposition of the interrelated Ake claim id. at 1361,
n. 13, and expressly found that no prejudi ce had been denonstrated

under Strickland in regard to any deficiency on the part of Bryan's

counsel at the penalty proceeding. The Court’s conclusions
i ncl uded the foll ow ng:

As we have previously recognized, the
assi stance of even the best |lawering in sone
situations may not be enough to convince a
jury to overlook the details of a horrible
nmur der , or a less  Dbrutal murder with
substantial evidence of quilt. Cisby wv.
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State of Alabama, 26 F.3d 1054, 1057 (11th
Cr. 1994). 1In the face of strong aggravating
ci rcunst ances, t he failure to pr esent
psychiatric testinony may not be prejudicia

to the defendant, especially so in this case
wher e the substance of Bryan's heal th probl ens
was in fact before the jury, and where the
conclusions of experts which Bryan now
proffers are inconsistent wwth Bryan’s actions
in inplenmenting a conplicated nurder schene
and his elaborate attenpts to cover his
tracks.

In the instant case, the Florida Suprene
Court found six aggravating circunstances:
Bryan had a prior conviction for a crinme of
violence, Fla. Stat. 8921.141(5)(b); the
capital felony was conmtted while Bryan was
engaged in the comm ssion of another felony,
Fl a. St at . 8921. 141(5) (d) (robbery,
ki dnappi ng); the nurder was conmitted i n order
to avoid arrest, Fla. Stat. 8§921.141(5)(e);
the capital felony was commtted for pecuniary
gain, Fla. Stat. 8921.141(5)(f); the capita
mur der was especially heinous, atrocious, or
cruel, Fla. Stat. 8921.141(5)(h); and the
capital felony was a homcide that was
coomitted in a cold, cal cul at ed, and
prenedi tated manner w thout any pretense of
moral or legal justification, Fla. Stat.
§8921. 141(5) (i) .

The details of this crime are also
especially heinous. Bryan ki dnapped an
elderly man at gunpoint, tied him up, stuck
himin the back of his own car, and drove him
across county lines. After spending the night
at a notel, Bryan took WIlson out to a renote,
wooded ar ea. Bryan parked the car and |ed
W/l son, still tied-up, into the woods. Bryan
took W/l son beside a stream VWiile WIson
begged for his life, the defendant knocked hi m
over the head with the butt of a shotgun
Bryan then shot Wlson in the face as his body
fell into the water.

In |ight of the aggravating and
mtigating factors, and in |light of the
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limted value of the proffered expert
testinony, Bryan’s argunent does not underm ne
our confidence in the determ nation of the
state trial court. Bryan did not show that he
was prejudiced by the performance of his
counsel; we cannot find that he received
i neffective assi stance of counsel.

(Footnotes omtted).
Bryan, 140 F.3d at 1360-1.
The Court al so discussed, in sone detail, why under the facts
and circunstances of this case, the presentation of any “nenta
heal th defense” was dooned to failure:

The facts of this case suggest that the
mur der was anyt hing but ‘inpulsive.” Wile on
the run frompolice for a bank robbery, Bryan
used a cabin cruiser to travel fromFloridato
M ssi ssippi. The boat’s notor becane damaged
near Pascagoul a, M ssissippi and Bryan st opped
to make repairs. Wen he was unsuccessful in
maki ng these repairs, he robbed WIlson of his
keys and tied him up. Bryan then robbed
Wl son's place of enploynent. Returning to
Wlson's trailer, Bryan put WIson in the
victims own car and drove him to another
county for an evening in a notel. That next
nor ni ng, Bryan drove WIlson around the
countryside looking for a secluded spot.
Bryan parked the car, marched the bound man
into the woods, and shot him at cl ose range.
Looking at the facts of this case, it does not
appear Bryan acted in an inpul sive manner.

The facts of this case also do not
i ndi cate that Bryan suffered froma di m ni shed
capacity to plan his activities. The nurder
of George WIson was an orchestrated attenpt
to continue Bryan’s flight from the |aw
because Bryan needed to further cover his
tracks. As opposed to his victins at the bank
robbery (where Bryan wore a mnmask), GCeorge
WIlson would have been able to directly
identify Bryan to the police. Further, the
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murder of WIson was not an instantaneous
deci sion but a plot devel oped over the course
of an entire eveni ng t hat i nvol ved
transporting the wvictim a considerable
di stance and staying overnight in a notel.

Evi dence al so suggests that Bryan pl anned
his activities followng the crinme, attenpting
to create an alibi for hinmself and Sharon
Cooper. Followi ng the nurder, he drove around
| ooking for a place to hide the car, and he
finally dunped it in a river. He mailed the
mur der weapon, a sawed-off shotgun, and sone
clothing to Biloxi, Mssissippi. Later, Bryan
attenpted to have a fellow inmate at the
Springfield Medical Center assist him in
concocting an alibi for the crime. These are
not the actions of an inpulsive person, a
person unable to plan, or a person suffering
from a substantially inpaired ability to
“appreciate the crimnality of his conduct or
to conformhis conduct to the requirenents of
the law.” Instead, they are the actions of a
person cal cul ati ng t he di sposal of
incrimnating evidence and reconstructing the
events of a nurder

Id. at 1360.

Bryan unsuccessfully petitioned the Court of Appeals for
rehearing, which was deni ed on Septenber 1, 1998. Bryan's Petition
for Wit of Certiorari to the Suprenme Court of the United States,
in which he presented a claimin regard to his allegation of
Strickland error, was denied on February 8, 1999. Bryan V.
Singletary, 119 S.C. 1067 (1999).

Fol l owi ng the signing of Bryan’s second death warrant, Bryan
filed his second notion for postconviction relief on Cctober 15,
1999, raising the followng clainms: (1) a claimthat Bryan' s right

to public records was denied by virtue of the death warrant; (2) a
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renewed claim of ineffective assistance of counsel at the guilt
phase for failing to obtain testinony or evidence from Sharon
Cooper relating to Bryan’s nental state at the tinme of the nurder;
(3) a renewed claim of ineffective assistance of counsel at the
penal ty phase stemm ng fromthe sane om ssion; (4) a renewed cl aim
of ineffective assistance of counsel and/or of nental health
experts for not considering the above information; (5) a renewed
claim that Sharon Cooper acted as a state agent when she tape-
recorded a conversation with Anthony Bryan in Septenber of 1983,
and that various constitutional rights were violated thereby; (6)
a claimthat Bryan has been deprived of his access to the cl enency
process; and (7) a claimof cunulative error. On Cctober 18, 1999,
Bryan filed a supplenent to his prior notion to vacate, adding
claim (8), in which he contended that the State had allegedly
suppressed evidence relating to the circunstances under which the
victims body was discovered; this claimwas allegedly prem sed
upon unnaned public records disclosures.

On Cctober 21, 1999, Circuit Judge Kenneth Bell rendered a
conprehensive order denying all relief, and expressly finding
clains (2) - (8) procedurally barred. The judge alternatively
found that, even if sonme of the matters could be considered “newy
di scovered evidence,” such were insufficient to underm ne
confidence in the result, noting the fatal inconsistency between

the “new’ theory of defense (that Bryan had commtted the nurder
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while intoxicated) and the theory of defense offered by Bryan
hinmself at trial (denial of participation in the nurder). Judge
Bell Iikew se noted that any defense prem sed upon Bryan’s nental
state at the tinme of the offense would have been prejudicial
itself, given that additional details concerning the “nyriad
collateral crinmes” commtted by Bryan woul d have been di scl osed.
As to Bryan's public records claim the court found that the
defense had fail ed to showwhy the current records requests had not
been nmade earlier, and that, |ikewise, no necessity had been
denonstrated for any records requested. Although Bryan i medi ately
appealed this ruling, he also, on October 25, 1999, filed yet a
third postconviction notion in the trial court, raising a renewed
claim of ineffective assistance of counsel at trial and penalty
phase, due to defense counsel’s alleged alcoholism An affidavit
from def ense counsel, executed October 24, 1999, was attached. 1In
light of the pending appeal, the circuit court dismssed this
notion for |ack of jurisdiction.2

In addition to appealing the denial of postconviction relief,
Bryan also filed a successive petition for habeas corpus relief in
the Florida Suprene Court, which was in many respects verbatimto
the third postconviction notion, premsed upon the alleged

al coholism of Bryan's trial and appellate counsel, and asserting

2 By order dated October 26, 1999, the Florida Suprene
Court affirmed this ruling.
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i neffecti ve assistance of counsel. On Cctober 26, 1999, the

Florida Supreme Court rendered its opinion, Bryan v. State, 24

Fla. L. Weekly S516 (Fl a. October 26, 1999), denying all relief. The
court found that Judge Bell had not abused his discretion in the
di sposition of the public records claim and |ikew se agreed with
the circuit court’s findings of procedural bar as to the other
issues. Alternatively, the court noted that counsel woul d have had
no basis to believe that Sharon Cooper would have offered
information hel pful to a nental health defense, as she had offered
much testinony to the contrary, and coul d have provi ded “addi ti onal
damagi ng informati on about Bryan's ability to plan and carry out
crimnal offenses.” Id. at S517 The court observed that the
contents of the tape-recording would not have further illum nated
Bryan’s nental state at the time of the crime, “since it was nade
three weeks later,” id., and noted that Bryan’s nental state had
been thoroughly exam ned prior to trial and that he had taken the
stand and denied commtting the offense. As to the claim
concerning the di scovery of the victims body, the court found: “An
anonynous pi ece of paper does not underm ne a conviction based on
eyew tness testinony; a confession; a false alibi witten in
Bryan’s handwiting and wth his fingerprints on the paper; and
cl ear evidence that the nurder weapon was Bryan's.” 1d. at S518.

As to Bryan’s habeas corpus petition, the Florida Suprene

Court noted that Bryan had previously attacked the conpetency of
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appel l ate counsel, but that his current claim had “a new tw st:
Bryan’s trial and appell ate counsel, Ted Al an St okes, has sworn in
an attached affidavit that he was an al coholic when he represented
Bryan at trial and on appeal.” 1d. The court then quoted from
Stokes’ affidavit that portion in which counsel discussed his
decision to call Bryan to testify in his own behalf. [d. Gting

to Kelly v. United States, 820 F.2d 1173 (1l1th Gr. 1987), the

court found that Stokes’ “equivocal recollection that he may have
been under the influence outside of trial” did not warrant relief.
Id. The state suprene court noted that it had previously affirmnmed
determ nations that counsel had been effective at both trial and
sent enci ng phases, and concluded that, “regardless of counsel’s
condition, he rendered effective assistance.” |d.

Bryan had, in the interim filed an all-wits petitionin the
Florida Suprenme Court attacking the constitutionality of
el ectrocution in Florida's electric chair, which the court had
deni ed on Oct ober 20, 1999. On Cctober 26, 1999, the Suprene Court
of the United States granted Bryan's petition for wit of
certiorari in order to review this ruling, and stayed his

execution. Bryan v. Moore, 120 S.C. 394 (1999). Fol | owi ng

Florida s adoption of lethal injection as its nethod of execution,
the Court dism ssed Bryan's petition as inprovidently granted, on

January 24, 2000. Bryan v. More, 66 CrimL.Rptr 2145 (January 24,

2000) .
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On January 26, 2000, Governor Bush rescheduled Bryan's
execution for 7 a.m on Thursday, February 24, 2000, with the
warrant period formally commencing at 7 a.m on Tuesday, February
22, 2000, and concluding at 7 a.m on Tuesday, February 29, 2000.
On January 31, 2000, Bryan filed an application for stay of
execution in the circuit court, in which he contended, inter alia,
that he could not neaningfully “elect” his nethod of execution, as
now perm tted under Section 922.105, Fla. Stat.(2000), in that the
Departnment of Corrections had failed to disclose sufficient
i nformation concerning the |ethal injection nmethod which woul d be
utilized. Bryan also stated that he did not believe that the new
statute applied to him in any event, due to the *Savings C ause”
of the Florida Constitution. Bryan's counsel further maintained
that he faced an ethical dilemma in |ight of the Death Penalty
Ref orm Act of 2000, which could render himsubject to sanctions if
he filed further postconviction challenges on Bryan's behalf. On
February 7, 2000, Bryan filed a notion to conpel the production of
Departnent of Corrections records relating to lethal injection and
requested an evidentiary hearing thereon. Bryan |ikew se attacked
the constitutionality of certain statutes setting forth exenptions
in this regard. Finally, on February 8, 2000, Bryan filed an
energency application for rel ease of records, requesting that the
court conduct an in canera review of the treatnent records of

Attorney Stokes, allegedly pertaining to his treatnment for

-24 -



substance abuse in 1988, and that the court subsequently order
rel ease of the records.

On February 8, 2000, the circuit court held a hearing on these
matters, and, on February 11, 2000, ordered that an evidentiary
hearing would be held the next day on “the Departnent of
Corrections’ nethodol ogy for execution by lethal injection,” and
any claim of public records exenption relating to such. At such
hearing, Bryan called five witnesses, including the Secretary of
Corrections and the warden of Florida State Prison. Later that
day, Judge Bell rendered orders denying the application for stay
and the notion to conpel. The court had denied the notion for
release of records the day before, finding that disclosure of
St okes’ treatnent records woul d not lead to i nformation which woul d
further a viable postconviction claim

In the order denying the application for stay, the court
specifically rejected any contention that the lethal injection
statute did not apply to Bryan due to the Savings C ause of
Florida’s Constitution and further held that Bryan possessed
sufficient information to make a knowi ng election of execution
met hod. The court also found Bryan's challenge to the Death
Penalty Reform Act to be noot, in light of the Florida Suprene
Court’s order of February 7, 2000, reinstating the fornmer rul es of
procedure on an interim basis. Judge Bell noted that Bryan's

counsel had chosen not to file a notion for postconviction relief,
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but observed, as to any lethal injection challenge, “given the
uni que position of this case, the Court believes it is appropriate

to rule on his freestanding stay application as a colorable claim

for postconvictionrelief.” Finally, inthe order on the notion to
conpel, the court specifically upheld the Departnent of
Corrections’ asserted exenptions and further upheld the

constitutionality of the statutes authorizing such exenptions.
Bryan filed a rehearing notion as to all three orders on
Tuesday, February 15, 2000, and the circuit court denied relief on
February 18, 2000. In the rehearing order, Judge Bell clarified
that, as to the request for rel ease of Stokes’' treatnent records,
he had conducted an in canera review, and had concluded that these
records contained norecords “to objectively docunent Bryan’s claim
that M. Stokes was ineffective during the tinmes at issue,” as such
contained no “specific evidence of substance abuse or dependency

that inpaired M. Stokes’ *‘actual conduct at trial.’”

B. STATEMENT OF THE FACTS

The nost accurate recitation of the facts in the instant case
is that set forth by the Florida Suprene Court in Bryan s direct
appeal :

Appellant was arrested in Mdison County,
Florida, driving a stolen car in |ate August
1983. A sawed-off shotgun was found in the
car. Hi s conpanion, Sharon Cooper, was
rel eased soon thereafter and voluntarily went
to the FBI with a report that appellant had
robbed, kidnapped, and nurdered the victim
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here, CGeorge WIlson, in early August 1983.
Appel  ant was al so wanted by the FBI for a 27
May 1983 bank robbery in Gand Bay, Al abana.
After his return to Santa Rosa County for
trial, appellant escaped in June 1984 and was
recaptured in Colorado in Cctober 1985.
Appel l ant was convicted of bank robbery in
federal court in April 1986 prior to the
convi ctions here.

The chief wtness for the state, Cooper,
testified as follows. She nmet appellant in
June 1983 in Jacksonville and the two
hitchhiked to M ssissippi where appellant
obt ai ned a truck. They then drove back to
Florida, stopping en route for appellant to
retrieve the hidden sawed-of f shot gun whi ch he
had used in the bank robbery. At Gulf Breeze,
Florida, appellant obtained a cabin cruiser
out board notor boat. Abandoni ng the truck,
the two traveled by water to M ssissippi. En
route, the notor was damaged and they put in
at Pascagoul a, M ssissippi, near a seafood
whol esal er for whomthe elderly victimworked
as a night watchman. Appel l ant, who is an
experienced commercial fisherman and fornmer
captain of a large shrinp boat, borrowed tools
fromthe victimand others and unsuccessfully
attenpted to repair the cabin cruiser.
Abandoning the boat, and using the shotgun,
appel I ant robbed the victimof his wallet and
keys and tied him up. After entering the
seaf ood whol esal er, which was closed for the
ni ght, appell ant returned and pl aced t he bound
victimin the back seat of the victinis car.
The three then drove to Santa Rosa County for
a short stay in a notel. Later in the
norning, the victimwas driven to an isol ated
area where, wth his hands tied, he was
mar ched at gunpoint to a creek. The victim
fearing for his life, asked that he not be
crippled. Appellant struck the victimin the
back of the head with the shotgun and, when he
fell into the creek, killed himwth a single
blast to the face. Appellant then conceal ed
the victims car in a river and resuned his
travels with Cooper until arrested in Madison
County. O her evidence against Appellant
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Bryan,

included: (1) his fingerprints taken fromthe
abandoned cabin cruiser and testinony of
W t nesses who saw himin the vicinity of the
whol esal er prior to t he crinmes; (2)
identification of the sawed-off shotgun as the
mur der weapon by weapon experts and prints of
appel l ant taken from the internal working of
the weapon; (3) the testinony of a federa

pri soner that appellant confessed the crines
to him in Mssouri and asked for his

assistance in concocting an alibi, which
testinmony was corroborated by a witten
outline of t he al i bi in appel l ant’ s

handw i ti ng on paper whi ch cont ai ned
appellant’s prints; (4) phot ographs  of
appel l ant robbing the bank with a sawed-off
shotgun simlar to the nurder weapon and
testinmony frominvestigators and witnesses to
the bank robbery showi ng that appellant had
pawned and redeened the unnodified shotgun
prior to the bank robbery and that the sawed-
of f portion of the barrel and the stock were
seized in appellant’s home on the day of the
bank robbery.

533 So.2d at 745.
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SUMVARY OF ARGUMENT/ | NTRODUCTI ON

This case cones before the court on appeal fromthe circuit
court’s denial of three notions or applications — that requesting
the release of confidential health records, that relating to
conpelling the production of Departnent of Corrections public
records relating to lethal injection nethodology and that
requesting a stay of execution. Assum ng that jurisdiction does in
fact lie, no basis for relief has been denonstrated. The death
sentence in this case was inposed in 1986, and Bryan has already
fully litigated every cogni zable constitutional challenge to his
convictions and sentence. As best as can be determ ned, any
postconviction claim which mght result from the disposition of
t hese notions woul d be procedurally barred or insufficient to nerit
relief, and it should be noted that Bryan has nowhere contended
that he is actually innocent of the underlying offense.

As to any claimrelating to the release of trial counsel’s
confidential health records in regard to his treatnent for
subst ance abuse years after Bryan's trial, Bryan has failed to
denonstrate any abuse of discretion in the circuit court’s
di sposition of such matter. Bryan has already filed three
postconviction notions attacking the conpetency of counsel, and
this Court specifically concluded, inits October 26, 1999 opi ni on,
t hat regardl ess of Attorney Stokes’ alleged al coholism he rendered

ef fective assistance. Judge Bell concluded, following in canera
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i nspection, that the records in question would not give rise to a
vi abl e postconviction claim and conpetent substantial evidence in
the record supports this conclusion. Bryan may not now secure a
stay of execution to endlessly litigate the sane issue.

As to any claimrelating to the circuit court’s disposition of
Bryan’s public records clains, it nust be noted that Bryan's
acquisition of public records wuld seem to be for a limted
purpose — to acquire sufficient know edge concerning Florida' s
met hodol ogy for execution by lethal injection in order to allow a
knowi ng “election” of such a nethod by Bryan, as well as, if
warranted, a constitutional challenge thereto. As Judge Bell
correctly found, Bryan possesses nore than sufficient information
regarding | ethal i nj ection, and his failure to file a
constitutional challenge is attributable to no action or inaction
by the Departnent of Corrections. Bryan has failed to denonstrate
that the further acquisition of public records would allow himto
present a claimwhich would, in turn, entitle himto relief, and
Judge Bell was emnently correct in stating that there was no need
to stay Bryan’s execution “to fight a public records battle.” In
any event, Bryan's inchoate concerns would seemto have been nooted

by this Court’s decisions in Sins v. State, 25 Fla.L.Wekly S128

(Fla. Feb. 16, 2000).
Finally, as to the ~circuit court’s denial of Bryan's

application for stay, reversible error or an abuse of discretion
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has |i kew se not been denonstrated. In light of the exigency
i nvol ved, Judge Bell construed Bryan's application for stay as
containing facts sufficient to state a colorable claim for
postconviction relief; to the extent that the circuit court may
have erred in such determ nation, a dism ssal of this appeal for
lack of jurisdiction is mandated. Any contention by opposing
counsel that the court below, in conjunction with circunstances
beyond his control, sonmehow deprived himof the ability tolitigate
on Bryan’s behalf is squarely contradicted by the record. The
sinple truthis that, after over a decade of collateral litigation,
Bryan has sinply run out of clains to raise, and the instant death

sent ence should now at | ast be carried out.
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ARGUMENT

ASSUM NG THAT JURI SDI CTION LIES, THE CIRCU T
COURT"S ORDERS SHOULD BE AFFIRVED |IN ALL
RESPECTS.

Bef ore proceeding to the nerits of Bryan’s clains, the State
would initially contend that the trial court’s resolution of his
notions relating to release of trial counsel’s confidential
records, as well as its disposition of all public records matters
relating to the Departnent of Corrections (DOC), do not represent
orders appeal abl e of right, pursuant to 8924.06, Fla. Stat. (1999)
or applicable provisions of the Rules of Appellate Procedure.
These rulings can only properly be presented in an appeal foll ow ng
the denial of a formal notion for postconviction relief, a notion
which Bryan’s counsel has shown every disinclination to file.
While the trial court’s denial of Bryan’s application for stay of

execution is subject to this Court’s review, to the extent that,

pursuant to State ex rel Russell v. Schaeffer, 467 So.2d 698 (Fl a.

1985), such application had sufficient facts to state a col orable
claimfor relief, it nust be noted that Bryan’s position is that
he, in fact, presented no colorable clainms therein. Acceptance of
Bryan’s position dictates that the instant appeal be dismssed in

its entirety.
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A THE CIRCU T COURT PROPERLY RULED UPON, AND
DENI ED, BRYAN' S APPLI CATION FOR STAY OF
EXECUTI ON.

Bryan filed an application for stay of execution with the
circuit court, dated January 27, 2000. That application conpl ai ned
that, even though Bryan did not believe that the new |ethal
injection provision applied to him due to Florida s “Savings
Clause”, he did not possess sufficient know edge about | et hal
injection “to make an intelligent and know ng el ection” between
| ethal injection and el ectrocution as the nmethod of his execution.
(R1 2-3, quotation at 3). In the application for stay, collateral
counsel also stated that he had been “placed in the position of
either being able to fulfill his ethical obligations to M. Bryan

or be subject to sanctions inposed by this court” (R1 3),
by virtue of the Death Penalty Reform Act of 2000. Finally, the
stay application stated that Bryan woul d suffer irreparable harmif
he is “executed by lethal injection wi thout ever being afforded a
forumto challenge this new nethod of execution.” (R 1 4).

The circuit court denied the application for stay of execution
on February 12, 2000. In its order the court considered the

Savi ngs Cl ause conplaint inlight of Washington v. Dow i ng, 92 Fl a.

601, 109 So. 588 (1926), Ex parte Browne, 93 Fla. 332, 111 So. 518

(1927), and Provenzano v. Moore, 744 So.2d 413 (Fla. 1999), and
held that the newlethal injection statute was applicable to Bryan.

(R VI 1074-75). The court also stated: “Bryan appears to attack
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the constitutional validity of the DPRA and its effect on his
attorney’s representation.” (R VI 1074). After quoting the new
statute that Bryan “appears to attack,” the court recognized
Bryan’s right to counsel, but correctly stated that Bryan “does not
have the right to representation that abuses the process.” (R VI
1075-6). Instead, the court held that “Bryan’s attorneys continue
to have a duty to zeal ously advocate his position” and that the new
statute “does not materially affect that duty.” (R VI 1076

footnote omtted). Finally, the court held that Bryan had
sufficient information about the procedures and nethodol ogy of
lethal injection to make a know ng el ection of the nethod of his
execution. (R VI 1076-77).

Bryan filed a notion for rehearing on February 14, 2000. In
that notion Bryan conplained that the circuit court erroneously
rul ed on his conpl aint about the Savings C ause: “Contrary to this
court’s assertion that M. Bryan raised the issue of the Savings
Clause.” (Modtion for Rehearing at 22). |Instead of asking for a
ruling as to the Savings Clause’s applicability, Bryan contended
that he had filed the application for stay only to informthe court
t hat he coul d not know ngly choose a net hod of execution because he
had not been provided i nformati on on t he net hodol ogy and procedures
involved in lethal injection. (Motion for Rehearing at 22-23).
Thus, according to Bryan, the circuit court “ruled upon an issue

that was not before it” and conpounded that error by overruling
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Washi ngton v. Dowing, which it had “no authority” to do. (Mdtion

for Rehearing at 23).

Bryan also clained that the circuit court erroneously read
nore into his application for stay when it considered the validity
of the new death penalty statute. (Mtion for Rehearing at 24).
Thus, he stated that his concern about his counsel’s ability to
represent him®“was nothing nore than an expressi on of concern, and
was not a request for relief or request to have any provision of
the [new statute] subjected to constitutional scrutiny” by the
circuit court. (Mtion for Rehearing at 24). Bryan finished this
part of his conplaint by stating that the circuit court had “no
authority” to rule on the statute, “especially on its own
volition.” (Mdtion for Rehearing at 24).

As his final conplaint about the ruling on his stay
application, Bryan clained that the court erroneously held that he
had failed to state the relief he was entitled to and grounds for
that relief. (Mtion for Rehearing at 25). Instead, he clained
that the stay application “clearly asserted that he was unable to
make a knowing and intelligent election of the nethod of his
execution” because the Departnent of Correction (DOC) failed to
give himsufficient informati on about |ethal injection. (Mtion
for Rehearing at 25). Therefore, according to Bryan, he neant for
his stay application to ask only for an evidentiary hearing on

DOC s conpliance, after which the court would order DOC to turn
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over all the requested information, and a stay of execution until
DOC did so. (Mdtion for Rehearing at 25). Bryan then accused the
circuit court of “rush[ing] the judgment” by holding that he had
gained sufficient information about the |lethal injection process
fromthe evidentiary hearing given to Terry Si ns because neither he
nor the circuit court had had tine to review the Sins materi al
(Motion for Rehearing at 25-26, quotation at 26).

The circuit court denied the notion for rehearing on February
18, 2000. In doing so, the court stated the follow ng regarding
the application for stay of execution:

Lastly, within his application for stay,
Bryan raised sufficient facts on the face of
the nmotion to state a colorable claim for
relief under rule 3.850. See State ex rel
Russel |, 467 So. 2d 698 (Fl a. 1985).
Specifically, Bryan stated that he was unabl e
make a knowing election of the nethod of
execution due to the DOC s wthholding of
information. Noting the tinme constraints that
are present, the Court addressed this concern
as well as other clains that he appeared to
raise (e.g. the Saving Cause issue and
attorney sanctions issue). The Court’s intent
in the chall enged order was to provide Bryan’s
counsel with sufficient information in which
to narrow the focus of their efforts on his
behalf to viable clains. There was never an
attenpt to deprive M. Bryan of due process.
This Court was sinply performng appropriate
judicial winnow ng to separate the wheat from
the chaff so due consideration could be given
any duly raised issues.

Bryan inplicitly raised the Savi ng O ause
issue in his application when he stated
“[t] hough M. Bryan does not believe that F.S.
8922.105 applies to him due to the SaV|ngs
Clause of the Florida Constitution.
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Application for Stay of Execution, 6. Bryan
contends that the Court’s decision regarding
section 922.105 overruled Washington .
Dow i ng, 92 Fla. 601, 109 So. 588 (Fla. 1926).
In Dowling, the defendant was sentenced to
deat h when t he establi shed nmet hod of execution
was hangi ng. The | egislature subsequently
abol i shed hangi ng and changed the nethod of
execution to electrocution. Thus, when the
governor signed the defendant’s warrant, the
warrant called for death by electrocution.
The trial court held that the warrant was void
because it conflicted with the judgnment of the
court. The Florida Suprene Court affirnmed the
trial court’s decision holding that a
retroactive change in the nmethod of execution
vi ol ated the Savings Cl ause. See Dow ing, 109
So. at 592-93.

This claimis now noot in light of the
Florida Suprenme Court’s recent holding that
section 922.105 does not violate the Savings
Cl ause. See Sins, Nos. SC00-295, SC00-297
slip op. at 18. Unlike the statute in
Dow i ng, section 922.105 preserves the nethod
of execution for those prisoners sentenced
under the forner law and also provides
prisoners the option of electing a nethod of
execution. See id. Therefore, the holding in
Dowing is no |onger applicable and Bryan is
subject to section 922.105. See id.

Bryan’s next claimthat the Court on its
own volition reviewed the constitutionality of
the Death Penalty Reform Act (“DPRA") is

W thout nerit. Bryan’s application for stay
initially challenged the DPRA and stated that
his counsel was fearful of sancti ons.

Al though the Florida Suprene Court’s order
regar di ng t he rul es gover ni ng capita

postconviction actions had rendered Bryan's
challenge of the DPRA partially noot, the
Suprene Court’s order did not address the DPRA
provision that urges the courts to inpose
sanctions for abusive and dilatory procedures
in a capital post conviction proceedi ng.

Therefore, this Court wanted to informBryan’s
counsel that section 924.395 did not affect
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counsel’s duty to zealously advocate their
client’s position. Nowhere in this Court’s
or der does t he Court affirm t he
constitutionality of this provision. Further,
this Court specifically stated that this claim
was not ripe for review

This Court also properly determ ned that
Bryan had sufficient information in which to
make a knowing election between |etha
injection and electrocution, a nethod he
earlier had challenged as cruel and unusual.
In Judge Eaton’s order denying Terry Melvin
Sins’s request for stay of execution, he
stated the foll ow ng:

The second part of the argunent, the
def endant | acks sufficient
information to choose the nethod of
execution, is specious. All that is
required is a general know edge of
the method of execution. A person
cannot be said to be uninfornmed if
hanging is the method of execution
because he does not know the
di aneter of the rope or the length
of the drop. Nor is a person
uni nf or med about el ectrocution
because he is ignorant of the
vol t age used. Lethal injection as a
means of execution has been around
for sufficient time for it to be
general |y known.

State v. Sins, Order Denying Energency Mdtion
to Vacate Judgnents of Conviction and Sentence
Wth Request For lLeave to Anend, and Request
Stay of Execution, p. 13 (Fla. 18th Cr. C
February 12, 2000) (Attachnment 2). This Court
agrees wth Judge Eaton’s position regarding
the level of know edge that is required to
make a knowi ng el ection. Therefore, Bryan had
sufficient information in which to naeke a
knowing election and any pending record
requests will not alter this ruling.

(Order denying rehearing at 5-7, footnotes omtted).
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In State ex rel. Russell v. Schaeffer, 467 So.2d 698 (Fla.

1985), this Court held that a circuit court has no jurisdictionto
consider an application for stay of execution unless the stay
application is acconpani ed by a noti on for postconviction relief or
it contains sufficient facts for the court to consider it as a
nmotion for postconviction relief. The circuit court relied on
Russell in both its original order and the order on rehearing
because “given the wunique position of this case, this Court
believes it is appropriate to rule on his freestanding stay
application as a colorable claimfor postconviction relief.” (VI
1076). As Bryan points out in all of his pleadings, tineis of the
essence because his execution is schedul ed for February 24, 2000.
The court was well aware of this. Bryan's failure to file a notion
for postconvictionrelief, therefore, left the court with a dilemm
— dismss the application for stay and | eave Bryan’s case in |inbo
or rule on the stay application.

Bryan obvi ously hoped that the circuit court would grant the
freestanding application for stay. Wen it did not, however, he
began conplaining that the court should not have ruled on it.
However, when one files a pleading with a court, a ruling is
expected to follow Gven the tine constraints involved in this
case, it was reasonable for the court to treat the stay application
as a colorable notion for postconviction relief. Assum ng t hat

Bryan fil ed that pleading expecting it to be dismssed for |ack of
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jurisdiction wuld have been unreasonable in this case. Therefore,
the circuit court was justified in choosing the course of action
t hat woul d advance the case. As the court stated, this was not an
attenpt to deprive Bryan of due process, but, rather, was
“appropriate judicial winnowng to separate the wheat from the
chaff so due consideration could be given to any duly raised
issues.” (Order on Motion for Rehearing at 5).

As stated wearlier, Bryan did not file a notion for
postconviction relief in conjunctionwth the stay application. He
knew, however, that such could be done because he was aware that
Terry Sins had done so in his case.® Wen the court issued its
rulings after the evidentiary hearing on February 12, 2000, Bryan
criticized it for ruling so quickly. (E. g., Mdttion for Rehearing
at 9, 13, 18, 25-26). At that point Bryan knew what the court’s
ruling was. Instead of filing a postconviction notion or appealing
the court’s orders, Bryan filed a notion for rehearing. Then, when
the circuit court did not rule on that notion quickly enough, he
filed a petition for wit of mandanus asking this Court to direct
the circuit court to rule.

From Bryan’s course of nonlitigation, it is obvious that no
substantive clains for relief exist. Bryan has shown no error in

the circuit court’s consideration of his application for stay. As

3 Sinms’ postconviction notion is in this case’'s record at

R 49 et seq.
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the court pointed out in the order on rehearing, this Court
recently found no nerit to the claimthat lethal injection could

not be applied to him Sins v. More, 25 Fla.L. Wekly S128 (Fl a.

Feb. 16, 2000). In Sine this Court found that Wshington v.

Dowl i ng was inapplicable to Sins, and, thereby, to Bryan because
they are in an identical posture, because the Dowing court “was
not presented with the type of |egislative changes at issue in the
instant case.” 25 Fla.L.Wekly at S131.

Furthernore, as the circuit court pointed out, it did not rule
on the constitutionality of the new death penalty statute.
Instead, it nerely recognized collateral counsel’s duty to
represent Bryan. (Order denying Rehearing at 6-7). Bryan has
denonstrated no error

Finally, the court properly held that Bryan had sufficient
information to allow himto make a know ng el ecti on between | et hal
injection and electrocution. The court made this decision only
after an evidentiary hearing at which DOC personnel testified
extensively about the procedures that will be used in a |ethal-
i njection execution. Bryan has the DOC protocols and al so has the
record from Terry Sins’ evidentiary hearing on the sane subject.
As both Judge Bell in this case and Judge Eaton in Sins’ case hel d,
the | evel of know edge needed to el ect between | ethal injection and
el ectrocution is not overly high. (Order denying Rehearing at 7).

See Sins, 25 Fla.L. Wekly at S131. Bryan has shown no error in the
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circuit court’s holding that he had sufficient information to make
a knowi ng el ection.

Bryan has had anple opportunity to file a notion for
postconviction relief, but has chosen not to do so. He has
denonstrated no error in the circuit court’s ruling on his
application for stay of execution. The court’s order, therefore,
shoul d be affirned.

B. THE CIRCUT COURT'S RESOLUTION OF BRYAN S

PUBLI C RECORDS CLAI M5 WAS NOT ERROR

It is anticipated that Bryan wll present a |engthy assault
upon the constitutionality of those statutes relied upon by the
Department of Corrections to exenpt certain matters pertaining to
| ethal injection fromdisclosure, and that Bryan will highlight for
this Court what he perceives to be conflicts in testinony between
t he public records witnesses at the evidentiary heari ng of February
12, 2000. Appell ee would contend, however, that given the
procedural posture of this case, Bryan has not stated any basis for
relief. At this juncture, after so many years of collateral
litigation, Bryan's convictions and sentence of death are entitled

to the presunption of <correctness, see Sins v. State, 25

Fla. L. Weekly S117, 118 (Fla. Feb. 8, 2000), and Bryan has nmade no
showi ng that any additional records would contain newy di scovered

evidence likely to entitle himto relief. See, Buenocano v. State,
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708 So.2d 941, 947 (Fla. 1998); Bryan v. State, 24 Fla.L. Wekly at

S517.

As best as can be determ ned, Bryan's | atest quest for public
records relating to Florida’ s nethodol ogy for conducti ng executi ons
by I ethal injection was undertaken to secure sufficient information
for himto nmake a “neaningful election” as to such nethod of
execution, as well as to provide the basis for any constitutional
chal | enge thereto; of course, should Bryan elect |ethal injection,
or electrocution for that matter, he woul d wai ve any constitutional

chal l enge to the nethod of execution so chosen. See, Stewart v.

LaGrand, 526 U.S. 115 (1999). In any event, the court bel ow was
correct in concluding that no stay of execution was required, so as
to allow Bryan to “fight a public records battle.” (R VI 1080).
The record in this case indicates that the Departnent of
Corrections has nmade five disclosures of public records to Bryan,
including a disclosure of its execution day procedures involving
| ethal injection, and the docunents so disclosed literally nunber
in the hundreds (R VI 1177-8; |1 224-111 413; 111 512-517; V 824-VI
1072). At the evidentiary hearing on February 12, 2000, Bryan’'s
counsel presented the testinony of five witnesses, including Warden
Crosby, who detailed the manner in which I ethal injection would be
carried out in Florida (RVIl 1210-1265), and Secretary More, who
testified as to the specific chemcals involved and the m ni num

dosages (R VII 1287-1291). During the course of this hearing
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Bryan’s counsel indicated famliarity with the events at the Sins
evidentiary hearing, a transcript of which the State had previously
filed (R 1V 518-V 823; R VI 1133, 1138, 1153, 1167, 1198; R VI
1210, 1215, 1217, 1227). Clearly, Bryan's counsel has |ong
possessed the ability to advance any legal position desired
relating to | ethal injection, and counsel’s inactioninthis regard
stands in stark contrast to the actions of counsel for Terry Melvin
Sins, who filed afully pled postconviction notion attacking | et hal
i njection on February 7, 2000, and proceeded to evidentiary hearing
t hereupon several days later (R 1 49-100; 1V 523; V 823). Bryan's
failure to formally litigate this matter represents a strategic
choice of counsel, and not a “dilemm” caused by any action or
inaction relating to public records by the Departnment of
Corrections.

Bryan's strategic refusal to litigate any claimrelating to
public records is, of course, understandable, in |light of the fact
that this Court conclusively rejected all constitutional chall enges
to that method of execution inits nost recent opinionin Sins. 25
Fla. L. Wekly S130-2. In that opinion, this Court rejected clains
that the Departnent of Corrections’ execution day protocol fails to
provi de sufficient details and procedures for adm ni stering | ethal
injection; clains that the new law violates the separation of
powers clause in the Florida Constitution as an i nproper del egation

of legislative power to an adm ni strative agency; and broad- based
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clainms that |ethal injection can be cruel and unusual punishment.
In order to now nerit any relief fromthis Court, including any
stay of execution, Bryan nust denonstrate that he would |ikely be
entitledtorelief, if additional docunents were ordered discl osed.
He has clearly failed to sustain this burden of proof, and Judge
Bell did not abuse his discretion in his resolution of these
matters.

C. THE Cl RCU T COURT RULED CORRECTLY ON BRYAN S

MOTI ON TO RELEASE RECORDS.

While Bryan's last notion for postconviction relief was on
appeal to this Court, he filed a successive notion based on an
affidavit executed by his trial counsel, Ted A Stokes, averring
that Stokes was an active alcoholic at the tinme of Bryan's trial.
The circuit court dismssed the notion for lack of jurisdiction,
and Bryan filed a petition for wit of habeas corpus with this
Court, alleging that Stokes rendered i neffective assistance. This
Court denied the petition, stating: “Stokes’ equivocal recoll ection
that he may have been under the influence outside of [Bryan’s]

trial does not warrant relief.” Bryan v. State, 24 Fla.L. Wekly

S516, S518 (Fla. Cct. 26, 1999). The Court also stated that it had
affirmed the trial court’s finding of Stokes’ effectiveness during
the previous round of postconviction proceedings and held:
“Accordingly, regardless of counsel’s condition, he rendered

effective assistance.” 1d.
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After the reactivation of his death warrant, Bryan filed a
notion seeking the release of Stokes’ treatnent records, over
Stokes’ objection. (111 423-28). In that notion Bryan stated that
St okes rescinded his conditional release of his records and that
t he seal ed records were being transmtted tothe circuit court. (R
1l 425). The circuit court denied the notion because this Court’s
Cctober 1999 holding that Stokes rendered effective assistance
regardless of his condition nmade further clains on the issue
procedurally barred. (R 11l 435-36).

Bryan argued against that ruling in his notion for rehearing
and chided the circuit court for “essentially summarily [denying]
a claim that was not even pending before it.” (Motion for
Rehearing at 1-9, quotation at 5). Inits order denying rehearing,
the court stated:

First, Bryan asserts that by denying his
access to Stokes’ substances abuse records the
Court has denied him due process and has
deprived himof the ability to fully devel op
his ineffective assistance of counsel claim
M. Stokes’ trial performance in relation to
his alcoholism was presented before the
Florida Supreme Court in his nost recent wit
of habeas and that Court determ ned that
St okes rendered effective assistance. See
Bryan v. State, 1999 W 971125, p.5 (Fla.
1999) corrected (Jan. 31, 2000). The Suprene
Court stated the follow ng:

St okes’ equi vocal recollection that
he may have been under the influence
outside of trial does not warrant
relief. See Kelly v. United States,
820 F.2d 1173, 1176 (11th Gir. 1987)
(“There being no specific evidence
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t hat Kerm sh’ s drug use or
dependency inpaired his actual
conduct at trial, Kelly has not net
his initial burden of show ng that
Kerm sh’s representation fell bel ow
an obj ecti ve st andard of
reasonabl eness. See Strickland.”).1

| d. Additionally, the new clainms wthin
Bryan’s notion for rehearing and the new
affidavits attached thereto do not refute or
ot herwi se undermne the previous judicial
reviews of counsel’s perfornmance.

In order to raise a new ineffective
assi stance of counsel claim Bryan has the
burden of presenting new evidence that
denonstrates that Stokes’ substance abuse
probl ens inpaired his actual conduct at trial
to such an extent that his performance fell
bel ow an obj ecti ve standard of reasonabl eness.
He has failed to satisfy this burden. There
is no evidence M. Stokes was under the
i nfl uence of or otherw se inpaired by al cohol
or any other substances at the trial of M.
Bryan. There is no evidence from his
secretary or anyone else present during the
trial to support a claim of substance abuse
inpairnment at trial.2 Bryan also failed to
denonstrate that M. Stokes’ treatnent records
for 1988 and 1990 are a necessary and rel evant
predicate to filing a <claim previously
determined on the nerits. M. Bryan has not
been denied due process or the ability to
fully develop an ineffectiveness claim under
applicabl e | egal standards and in |ight of the
status of this claim

1. M. Stokes has clarified this *“equivocal
recollection” in his February 14, 2000 Response
to Bryan's energency application. (Attachment
1). This clarification supports the Suprene

Court’s finding and hol di ng.

2. As suggested by defense counsel in the
Motion for Rehearing, the Court conducted an in
canera review of M. Stokes' substance abuse
treatment records for 1988 and 1990. Thi s
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review was nade after M. Stokes filed his
revocation of consent regarding these files, but

after he gave consent for this Court to review
the records with the understanding the records
woul d be re-seal ed and not re-opened without his
prior notice and opportunity to be heard. This
limted consent by M. Stokes was nade to give
this Court the opportunity to assure the records
cont ai ned no objective support for t he
Def endant’s asserti ons. In fact, these records
do not contain any records to objectively
docunent Bryan's claim that M. Stokes was
ineffective during the times at issue. Neither

these docunments nor the affidavits of record
contain any specific evidence of substance abuse
or dependency that inpaired M. Stokes’ “actual

conduct at trial.” See Bryan v. State, supra
quoting Kelly v. United States.

(Order on Rehearing at 2-3). Bryan can denonstrate no error
regarding the circuit court’s ruling.

As the court pointed out, Stokes responded to notion for
rel ease of records® and clarified his “equivocal recollection” of
his performance at Bryan's trial. Mor eover, the court accepted
Bryan’s suggestion in his notion for rehearing and reviewed the
treatment records in canera. The court found that those records
cont ai ned nothing “to objectively docunment Bryan’s claimthat M.
St okes was ineffective during the tines at issue.”

The circuit court’s ruling denonstrates the correctness of
this Court’s holding in October 1999 that Stokes rendered effective
assi stance both at trial and on appeal. 24 Fla.L.Wekly at S518.
Bryan conplained to the circuit court that this Court should not
have so ruled, however, because it was “w thout jurisdiction,

exceeded it’s [sic] powers, and denied M. Bryan due process of | aw

4 The circuit court attached Stokes’ response to its order

denyi ng reheari ng.
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w thout the ability to seek rehearing of the ruling.” (Mtion for
Rehearing at 8). Contrary to this contention, this Court may rule
on any claimpresented to it, and Bryan presented this Court with
al | egations concerning Stokes’ trial representation, not just his
performance on appeal .

This Court wll not second guess a circuit court’s ruling
after in canmera review where there is conpetent substanti al

evi dence to support that ruling. Bryan v. Butterworth, 692 So.2d

878, 881 (Fla. 1997). The circuit court reviewed Stokes’ treatnent
records and hel d that they showed concl usively that Stokes’ all eged
inpai rment did not play any part in his representation of Bryan.
Any cl aim of ineffectiveness based on Stokes’ treatnent records,
besi des having no nerit, would be procedurally barred, as found by
both the circuit court and this Court. As this Court has stated:

“Endl ess repetition of clainms is not permtted.” Atkins v. State,

663 So. 2d 624, 627 (Fla. 1995). The circuit court correctly denied
the notion to rel ease Stokes’ records, and this Court should affirm

that order. See al so Buenoano, 708 So.2d at 950, 951 n.7, n.9.
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CONCLUSI ON

WHEREFORE, for the aforenmentioned reasons, assum ng
jurisdiction lies, the orders on appeal should be affirnmed in al
respects, and no stay of execution granted.
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