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INTRODUCTION 

The Appe l l an t  w i l l  be  r e f e r r e d  t o  a s  t h e  S t a t e .  The 

Appel lee  w i l l  be r e f e r r e d  t o  a s  t h e  de fendan t  o r  by h i s  

name. The symbol "R" r e p r e s e n t s  t h e  r e co rd  on a p p e a l .  The 

symbol "ST" r e p r e s e n t s  t h e  supplementa l  t r a n s c r i p t  o f  t h e  

e v i d e n t i a r y  h e a r i n g  on t h e  r e s p o n d e n t ' s  motion f o r  p o s t -  

c o n v i c t i o n  r e l i e f ,  b e ing  f i l e d  w i t h  t h i s  b r i e f .  The symbol 

"SR" w i l l  be used t o  d e s i g n a t e  t h e  supplementa l  documents 

be ing  f i l e d  w i t h  t h i s  b r i e f .  A l l  emphasis ha s  been added,  

u n l e s s  o the rw i se  no ted .  

STATEMENT OF THE CASE AND FACTS 

Bernard Bolender was t r i e d  and conv i c t ed  o f  f o u r  coun ts  

o f  f i r s t  degree  murder, k idnapping and armed robbery .  (R. 1- 

8A). The f a c t s  w e r e  cogen t l y  set f o r t h  by t h i s  Honorable 

Court  i n  Bolender v .  S t a t e ,  422 So.2d 833 ( F l a .  1982) .  The 

de fendan t  ' s c o n v i c t i o n  and s en t ences  of  d e a t h  w e r e  a f f i rmed  

t h e r e i n .  

The defendant  subsequen t ly  f i l e d  a  Motion f o r  P o s t  - 
Convic t ion  r e l i e f  pursuan t  t o  F1a.R.Cr.P. 3.850. (SR. 1 -3 ) .  

The S t a t e ' s  r e q u e s t  t o  have t h e  o r i g i n a l  t r i a l  judge h e a r  

t h e  motion was den ied .  (R. 10-11) .  Among o t h e r  t h i n g s ,  

Bolender claimed t h a t  h i s  t r i a l  counse l  was i n e f f e c t i v e  f o r  



f a i l i n g  t o  p r e s e n t  c e r t a i n  a l l e g e d l y  m i t i g a t i n g  ev idence  

d u r i n g  s e n t e n c i n g .  The new judge h e a r d  t h e  t e s t i m o n y  o f  t h e  

d e f e n d a n t ' s  mother  and s is ter .  They e s s e n t i a l l y  a s s e r t e d  

t h a t  t h e  de fendan t  was a  good b r o t h e r l s o n .  That h e  had l e f t  

h i g h  s c h o o l  a l t h o u g h  b e i n g  o f f e r e d  a  s p o r t s  s c h o l a r s h i p  i n  

o r d e r  t o  s u p p o r t  h i s  mother and s i s te r .  (ST. 11, 24) .  H i s  

s i s t e r  t e s t i f i e d  t h a t  Bolender  was mar r i ed  a t  n i n e t e e n  and 

had two o f  h i s  own c h i l d r e n .  (ST. 12-13) .  H i s  mother s t a t e d  

t h a t  th ,e  d e f e n d a n t ' s  f a t h e r  was an  a l c o h o l i c  and had l e f t  

home when t h e  d e f e n d a n t  was n i n e .  (ST. 8-9) .  Judge K l e i n  

found t h a t  t h e  f o r e g o i n g  c o n s t i t u t e d  n o n - s t a t u t o r y  m i t i g a -  

t i o n .  H e  r u l e d  t h a t  t r i a l  c o u n s e l  was i n e f f e c t i v e  f o r  

f a i l i n g  t o  p r e s e n t  same. The c o u r t  went on t o  r u l e  t h a t  t h e  

e x i s t e n c e  o f  t h e  newly found m i t i g a t i n g  c i r c u m s t a n c e ,  

d e s p i t e  t h e  p r e s e n c e  o f  s i x  s t a t u t o r y  a g g r a v a t i n g  circum- 

s t a n c e s  mandated t h e  v a c a t u r  o f  t h e  d e a t h  s e n t e n c e .  (R. 22- 

2 3 ) .  The S t a t e  t i m e l y  f i l e d  i t s  n o t i c e  of  a p p e a l .  (SR. 4 ) .  



POINTS INVOLVED ON APPEAL 

WHETHER THE TRIAL COURT APPLIED THE 
INCORRECT STANDARD OF REVIEW IN 
REDUCING A DEATH SENTENCE TO LIFE 
IMPRISONMENT WHEN FINDING THAT A 
DEATH SENTENCE MAY NOT BE IMPOSED 
WHEN ANY EVIDENCE OF MITIGATION IS 
PRESENTED. 

WHETHER THE TRIAL COURT INCORRECTLY 
HELD THAT EVIDENCE ASSERTING THAT 
THE DEFENDANT WAS A GOOD SON AND 
BROTHER CONSTITUTED A NON-STATUTORY 
MITIGATING CIRCUMSTANCE SUFFICIENT 
TO OUTWEIGH THE EXISTENCE OF SIX 
VALID AGGRAVATING CIRCUMSTANCES? 



SUMMARY OF ARGUMENT 

Appellee f a i l s  t o  challenge t h e  content ion t h a t  the  

standard of review u t i l i z e d  t o  reach the  order  on appeal was 

i n c o r r e c t .  As such the case demands, a t  a minimum, a remand 

f o r  re-weighing by the  o r i g i n a l  t r i a l  judge (who i s  on t h e  

bench) o r  a new sentencing phase-with a jury.  However, 

given the  undisputed f a c t s  it i s  c l e a r  t h a t  a t to rney  Della 

Fare was absolu te ly  within h i s  l e g a l  p ro fess ion ' s  boundaries 

of competence when he decided t o  abandon the  evidence 

prof fered  i n  t h i s  c o l l a t e r a l  proceeding and move forward 

with a proven l e g a l  theory,  which f a i l e d  i n  the  end not f o r  

lack of e f f o r t  bu t ,  f o r  lack of evidence. L a s t l y ,  no pre ju-  

d ice  a r i s e s  from t h e  omission i f  precedent i s  followed. 



ARGUMENT 

THE TRIAL COURT APPLIED THE INCOR- 
RECT STANDARD OF REVIEW IN REDUCING 
A DEATH SENTENCE TO LIFE IMPRISON- 
MENT WHEN FINDING THAT A DEATH 
SENTENCE MAY NOT BE IMPOSED WHEN 
ANY EVIDENCE OF MITIGATION IS 
PRESENTED. 

In rebuttal the State of Florida would point out the 

appellee's complete failure to address the contention that 

Judge Klein's written order1 is based on an incorrect 

standard of review. This silent concession alone mandates 

reversal of the order in that the statute demands in inde- 

pendant weighing of the evidence by the trial judge regard- 

less of the jury's recommendation. Section 921.141, Florida 

Statutes; Eutzy v. State, 458 So.2d 755, 758-59  l la. 

1984). The soundness of the State's position is bolstered by 

this Court's decision in Porter v. State, 478 So.2d 33 (Fla. 

1985). In Porter this court affirmed the denial of a motion 

for post-conviction relief in a nearly identical fact 

pattern. Convicted of a double-murder with three aggra- 

vating  factor^,^ Porter saw his jury recommendation of life 
imprisonment overturned by the trial judge because the judge 

believed the jury was swayed by emotion. This court affirmed 

2~orter v. State, 400 So.2d 5 (Fla. 1981) on remand 429 
So.2d 293 (Fla. 1983). 



t h e  o v e r r i d e .  P o r t e r  a t  429 So.2d 293. On review o f  t h e  

c o l l a t e r a l  a t t a c k  on competency of  t r i a l  counse l  t h i s  Court  

aga in  a f f i rmed  t h e  p r o p r i e t y  of  t h e  d e a t h  s en t ence .  P o r t e r  

had argued t h a t  h i s  t r i a l  c o u n s e l ' s  f a i l u r e  t o  c a l l  h i s  

mother o r  o t h e r  f ami ly  members t o  t e s t i f y  on h i s  e a r l y  l i f e ,  

s c h o o l i n g  o r  mental  s t a t u s  compelled a r e v e r s a l  o f  h i s  

s en t ence  pu r suan t  t o  Tedder v .  S t a t e ,  322 So.2d 908 ( F l a .  

1975) and S t r i c k l a n d  v .  Washington, 104  S .C t .  2052 (1984).  

P o r t e r  had contended ( a s  Bolendar now a rgues )  t h a t  t h e  

e x i s t e n c e  o f  t h e  t e s t imony  from h i s  f ami ly ,  i f  coupled w i t h  

t h e  j u r y  recommendation o f  l i f e ,  compelled a r e v e r s a l .  I n  

response  t h i s  c o u r t  h e l d  such c o n t e n t i o n s  t o  be mere specu- 

l a t i o n .  478 So.2d 35. I n  s o  r u l i n g  t h i s  c o u r t  i m p l i c i t l y  

r e j e c t e d  t h e  formula u t i l i z e d  by Judge K le in  i n  h i s  o r d e r  o f  

r e v e r s a l . 3  Now i s  t h e  t i m e  t o  d i r e c t l y  con f ron t  t h i s  

a t t a c k  on j u d i c i a l  d i s c r e t i o n  i n  s e n t e n c i n g  and d e c l a r e  t h a t  

I I no au toma t i c  r e v e r s a l "  r u l e  e x i s t s  under  F l o r i d a  law. 

A t  a  minimum ( s e e  p o i n t  11, be low) ,  t h i s  c a s e  should  be 

remanded f o r  one o f  two proceed ings .  E i t h e r  Judge Richard  

F u l l e r  should  be o rdered  t o  weigh t h i s  new ev idence  a g a i n s t  

h i s  p r i o r  d e c i s i o n  i n  keep ing  w i th  t h e  Tedder s t anda rd  o r ,  

an  e n t i r e l y  new s e n t e n c i n g  p roceed ing ,  w i th  a  j u r y ,  should  

3 ~ h e  o r d e r  o f  r e v e r s a l  s t a t e s  i n  p e r t i n e n t  p a r t :  "The law 
of  t h e  S t a t e  o f  F l o r i d a  i s  t h a t  a  d e a t h  s e n t e n c e  may no t  be 
imposed when any ev idence  o f  m i t i g a t i n g  c i rcumstances  i s  

1 1  p r e s e n t e d .  The c o n t e x t  o f  t h e  r u l i n g  i s ,  of  c o u r s e ,  a  j u r y  
recommendat i o n  of  l i f e  imprisonment.  





weight .6  Bolender might have shined i n  h i s  fami ly ' s  eyes 

but it i s  specula t ion  t o  say a jury would agree when t h e  

o r i g i n a l  t r i a l  t r a n s c r i p t  ind ica tes  r e b u t t a l  testimony from 

Detect ive McElveen t h a t  he heard Bolender ask the  widow of 

one vict im i f  she wanted her husband cremated "regular  o r  

cr ispy."  (see I n i t i a l  Brief of Bolender on d i r e c t  appeal ,  

Case No. 59,333 a t  page 16) .  

This i s  j u s t  t h e  f i r s t  reason why r e v e r s a l  i s  

necessary.  

6 ~ n  Echols, t h i s  cour t  noted: 

In  examining t h e  mi t iga t ing  evidence t h a t  
appe l l an t  was outwardly a businessman, church- 
goer,  family man, and genera l ly  a law abiding 
c i t i z e n ,  t h e  t r i a l  judge found t h a t  a p p e l l a n t ' s  
statements on the  tapes showed t h a t  h i s  r e a l  
cha rac te r  was e n t i r e l y  d i f f e r e n t :  appel lan t  
was a cunning, conscienceless ,  c r imina l ,  capable 
of car ry ing  out a soph i s t i ca ted  murder without 
a twinge of r e g r e t .  The t r i a l  cour t  was required 
t o  s e t  f o r t h  t h e  reasons f o r  i t s  f indings .  It 
was not improper t o  use the  evidence t o  negate 
mi t iga t ion .  



THE TRIAL COURT INCORRECTLY HELD 
THAT EVIDENCE ASSERTING THAT THE 
DEFENDANT WAS A GOOD SON AND 
BROTHER CONSTITUTED A NON-STATUTORY 
MITIGATING CIRCUMSTANCE SUFFICIENT 
TO OUTWEIGH THE EXISTENCE OF SIX 
VALID AGGRAVATING CIRCUMSTANCES. 

The cou r t  need no t  remand t h i s  ca se  f o r  any reason  

should i t  f i n d  mer i t  t o  t h e  A p p e l l a n t ' s  second argument. 

Recent i n t e r p r e t a t i o n  of t h e  s t anda rd  s e t  ou t  i n  S t r i c k l a n d  

v .  Washington, 104 S.Ct .  2052 (1984) by t h e  f e d e r a l  c o u r t s  

and by t h i s  cou r t  i n  s i m i l a r  c a p i t a l  ca se s  make c l e a r  t h e  

e r r o r s  made by t h e  c o u r t  below. 

F i r s t ,  t h e  a c t i o n s  of ~ o l e n d e r ' s  t r i a l  lawyer du r ing  

1 1  t h e  s en t enc ing  phase d i d  no t  c o n s t i t u t e  e r r o r  s o  egreg ious  

1 t h a t  counse l  was no t  func t ion ing  a s  t h e  counse l '  guaranteed 

t o  t h e  defendant by t h e  S i x t h  Amendment." G r i f f i n  v .  

Wainwright, 760 F.2d 1505, 1510 (11 th  C i r .  1985).  Undis- 

puted i s  t h e  f a c t  of t r i a l  c o u n s e l ' s  p r e s e n t a t i o n  i n  t h e  

sen tenc ing  phase of a three-pronged argument a g a i n s t  t h e  

dea th  pena l ty .  A s  noted i n  t h i s  c o u r t ' s  previous  op in ion ,  

Bolender contended t h a t  l i f e  imprisonment was a p p r o p r i a t e  

because h i s  v i c t ims  were armed cocaine d e a l e r s  .who them- 

s e l v e s  might have planned t h e  same end f o r  Bolender,  because 

co-defendant Macker rece ived  a l i g h t e r  sen tence  and because 

t h e  only  evidence of Bolender ' s a c t u a l l y  k i l l i n g  anyone 



came from Macker. 422 So.2d a t  837.  During t h e  e v i d e n t i a r y  

h e a r i n g  on t h e  motion f o r  p o s t - c o n v i c t i o n  r e l i e f ,  t r i a l  

c o u n s e l ,  G.P. Della F a r e ,  e x p l a i n e d  h i s  a c t i o n s  d u r i n g  t h e  

t r i a l  and s e n t e n c i n g  phase .  (ST. 34-37).  

The l o g i c  behind t h e  t h e o r y  o f  d e f e n s e  i s  compel l ing .  

P r o p o r t i o n a l  judgments on c u l p a b i l i t y  have o f t e n  l e d  t o  

r e v e r s a l  o f  t h e  d e a t h  p e n a l t y .  Smith v .  S t a t e ,  403 So.2d 

933 ( F l a .  1981) ;  S l a t e r  v .  S t a t e ,  316 So.2d 539 ( F l a .  1975) .  

Thus, it cannot  be s a i d  o f  a t t o r n e y  D e l l a  F a r e  t h a t  h e  

l acked  a  b a s i s  on which t o  defend Bolender  i n  a n  e f f e c t i v e  

manner. Cf., S t a n l e y  v .  Zan t ,  697 F.2d 955, 966-69 (11 th  

C i r .  1983) ,  c e r t .  d e n i e d ,  104 S . C t .  2667 (1984)( lawyer  tes-  

t i f i e d  a t  h e a r i n g  on h i s  i n e f f e c t i v e n e s s  t h a t  h e  h a s  no 

s t r a t e g y ,  o f f e r s  no m i t i g a t i n g  ev idence  and f a i l s  t o  e x p l a i n  

why he  d i d  n o t  p r e s e n t  e x i s t i n g  e v i d e n c e . )  Although Della 

F a r e  was aware o f  t h e  a v a i l a b i l i t y  o f  B o l e n d e r ' s  f a m i l y  f o r  

t e s t i m o n y  (ST. 3 5 ) ,  he  reasoned  t h a t  it was b e t t e r  t o  

q u i c k l y  g e t  t h e  j u r y  back t o  d e l i b e r a t i o n  b e f o r e  t h e  p ro -  

s e c u t i o n  cou ld  ha rden  t h e i r  view o f  h i s  c l i e n t .  H e  a l s o  

reasoned  t h a t  "good-boy" t e s t i m o n y  would have l i t t l e  weight  

i n  t h e  eyes  o f  t h e  s e n t e n c i n g  judge g iven  h i s  c l i e n t ' s  p r i o r  

appearance  f o r  s e n t e n c i n g  on a  p r o b a t i o n  v i o l a t i o n ,  (S.R. 

34 ,  3 6 ) ,  and D e l l a  F a r e ' s  knowledge o f  t h e  e x i s t e n c e  o f  a 

I I P . S . I .  r e p o r t  and rap ' '  s h e e t  which he  b e l i e v e d  t h e  

s e n t e n c i n g  judge had seen  b e f o r e  o r  cou ld  see v i a  S t a t e  



rebuttal to the family's testimony. (S.R. 36-39). The 

rational behind counsel ' s tactics was implicitly approved by 
this court in the Echols case discussed in Point I above: 

The testimony was that appellant 
was a conscientious businessman, a 
devout churchgoer, a good family - 
man, and, a law-abiding 
citizen. The difficulty which the 
trial judge found in allocating 
sufficient weight to this testimony 
is that it is directly contradicted 
by the appellant's own statements 
in the two taped conversation be 
had with Adams. These statements 
are more than a confession of 
guilt, they reveal the appellant 
boastfully and gleefully recounting 
his criminal exploits and, as the 

I trial judge put it, shows the law- 
abiding surface character of this 
fifty-eight year-old man to be but 
a shielding cloak paraded before 
his family, his legitimate business 
associates, church and friends; in 
short, hypocrisy of the highest 
order. " 

Mr. Della Fare had an alternative to painting his client as 

a good son and brother. His notion was to stand on a recog- 

nized legal rule of proportionality and fairness and hope 

the jury and the facts compelled a sentence of life. That 

hindsight reveals the facts were against him is no reason to 

rule on collateral attack that he failed to provide the type 

of "counsel" required by the Sixth Amendment. Accord, 

Funchess v. Wainwright, 772  F.2d 683, 689-90 (11th Cir. 

1985), cert. denied, 106 S.Ct. (1986); Griffin v. 



Wainwright, 760 F.2d 1505, 1513 (11 th  C i r .  1985)(I1Estab- 

l i s h e d  l e g a l  precedent  does not  r e q u i r e  t h a t  counse l ,  i n  

o r d e r  t o  be e f f e c t i v e ,  submit t o  t h e  ju ry  a l l  arguably 

m i t i g a t i n g  c h a r a c t e r  evidence t h a t  might e x i s t .  ") ; Tafero  

v .  S t a t e ,  459 So.2d 1034  l la. 1984);  W i t t  v .  S t a t e ,  342 

So.2d 497 (F l a .  1977).  

Turning t o  t h e  second prong of t h e  S t r i c k l a n d  t e s t  i t  

i s  c l e a r  t h a t  Appel lee  s u f f e r e d  no s u f f i c i e n t  p r e j u d i c e  i n  

t h e  weighing process  undertaken by t h e  o r i g i n a l  sen tenc ing  

judge. Appellee has  never denied t h e  b r u t a l i t y  of t h e s e  

f o u r  t o r t u r e  k i l l i n g s .  This c o u r t  a f f i rmed t h e  f i n d i n g  of  

s i x  aggrava t ing  f a c t o r s  on d i r e c t  appea l .  I n  o t h e r  s i t u a -  

t i o n s  where t h e  Tedder s t anda rd7  w a s  i n t e rposed  by v i c i o u s  

k i l l e r s  seeking more f avo rab le  t r ea tmen t ,  t h i s  cou r t  has  

found meager evidence of p r i o r  good behavior  i n s u f f i c i e n t  t o  

j u s t i f y  s e t t i n g  a s i d e  t h e  dea th  sen tence .  Maxwell v .  

Wainwright, So.2d  la. No. 66,117 and 66,129, May 15 ,  

1986)[11 FLW 2191; P o r t e r  v.  S t a t e ,  478 So.2d 33 ( F l a .  

1985);  Deaton v .  S t a t e ,  480 So.2d 1279 ( F l a .  1985).  

Appellee has  f a i l e d  t o  address  t h i s  a spec t  of t h e  S t r i c k l a n d  

t e s t  and t h e  Eutzy d e c i s i o n ,  c i t e d  i n  t h e  A p p e l l a n t ' s  b r i e f ,  

i s  s o  compell ing t h a t  l i t t l e  doubt can remain on t h i s  aspec t  

of t h e  case .  

7 ~ e d d e r  v .  S t a t e ,  322 So.2d 908 (F la .  1975).  



A p p e l l e e ' s  r e l i a n c e  on t h e  f i n d i n g  o f  f a c t  s t a n d a r d  i n  

S tewar t  v .  S t a t e ,  481 So.2d 1210 ( F l a .  1986) i gno re s  t h e  

r u l e  t h a t  i n e f f e c t i v e n e s s  o f  counse l  i s  a mixed q u e s t i o n  o f  

f a c t  and law,  G r i f f i n ,  s u p r a ,  c i t i n g  Cuyler  v .  S u l l i v a n ,  100 

S.Ct .  1708 (1980) ,  s u b j e c t  t o  a p p e l l a t e  c o u r t  examinat ion o f  

11 t h e  t o t a l i t y  o f  c i rcumstances  and e n t i r e  r e co rd . "  Id. a t  

1510. Fur thermore ,  t h e  c o n t e n t i o n  t h a t  J u r e k  v.  Texas ,  96 

S .Ct .  2950 (1976) compels t h e  i n c l u s i o n  of a l l  p o s s i b l e  

ev idence  i n  t h e  s en t enc ing  phase  r u n s  a f o u l  o f  more r e c e n t  

pronouncements i n  S t r i c k l a n d  and Bagley v .  Uni ted  S t a t e s ,  

105 S .Ct .  3375 (1985) t o  t h e  e f f e c t  t h a t  f a i l u r e  t o  produce 

a l l  t h e  ev idence  p r i o r  t o  o r  du r ing  t r i a l  i s  no t  per - se 

r e v e r s i b l e  e r r o r .  

L a s t l y ,  t h e  bold  a s s e r t i o n  t h a t  Judge F u l l e r  would have 

r u l e d  d i f f e r e n t l y  i f  armed w i t h  t h i s  ev idence  based on h i s  

s t a t e m e n t  t h a t  h e  could  no t  f i n d  a s i n g l e  m i t i g a t i n g  circum- 

s t a n c e  i s  overbroad.  Recent c a s e s  make c l e a r  t h a t  t h e  mere 

p r e s e n t a t i o n  of  ev idence  w i t h  some v a l u e  of m i t i g a t i o n  does 

no t  equa t e  t o  a f i n d i n g  o f  m i t i g a t i o n .  Eutzy,  s u p r a ;  

Funchess ,  s u p r a ;  S t r a i g h t  v .  Wainwright,  772 F.2d 674, 681 

(11 th  C i r .  1986) .  The ca se  o f  Holmes v .  S t a t e ,  429 So.2d 

297 ( F l a .  1983) i s  d i s t i n g u i s h a b l e  on i t s  f a c e .  Counsel i n  

t h i s  c a se  gave  Bolender a z e a l o u s ,  p r o f e s s i o n a l  t r i a l  

de f ense  i n  bo th  t h e  phases .  To p i n  a r e v e r s a l  o f  t h e  

s en t ence  on a s i n g l e  word t aken  ou t  of con t ex t  i s  t o  walk 



the legal  equivalent of the razor's  edge. I t  was the 

undisputable facts  that led t o  the conviction and sentence, 

not any act or omission by Mr. Della Fare. There i s  no need 

t o  resentence Bolender only a need for accurate application 

of precedent. 



CONCLUSION 

Based on the foregoing argument and citations to autho- 

rity the order granting the respondent's motion for post- 

conviction relief must be reversed and the sentence of death 

be reinstated. Alternatively, a remand with instructions is 

requested. 
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