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STATEMENT OF THE CASE

On Septenber 7, 1989, Jeffrey Atwater was indicted by a grand
jury in Pinellas County, Florida for the first degree murder and
armed robbery of Ken Smth. After a trial by jury, Atwater was
convi cted as charged and sentenced to death on June 25, 1990.

Atwater then filed an appeal in this Court. The appeal was
deni ed and the judgenent and sentence were affirmed by this Court

on Septenber 16, 1993. Atwater v. State, 626 So.2d 1325 (Fla

1993). Certiorari review was denied by the United States Suprene

Court on April 18, 1994. Atwater v. Florida, 114 S.C. 1578 (1994).

After being granted an extension of time to file his initial
Rule 3.850 notion for post conviction relief, Atwater filed the
nmoti on on or about August 17, 1995. An anended notion was filed on
Cctober 13, 1995. The anended notion raised twenty four clains.

After conducting a Huff hearing, the trial court summarily
denied twenty two of the clains and ordered an evidentiary hearing
on the remaining two clains. The evidentiary hearing was held on
Septenber 11, 1998. On January 5, 1999, the | ower court issued an
order denying the final tw clains. (TR3: 364-367) The instant

appeal foll owed.



STATEMENT OF FACTS

A. Trial
In the opinion affirmng Atwater's original conviction and
sentence, this Court set forth the salient facts as foll ows:

On August 11, 1989, Atwater entered the
John Knox Apartnments in St. Petersburg,
Florida, to see Ken Smth, the victimin this
case. Upon entering the apartnent buil ding,
Atwat er proceeded to Smth's room where he
remai ned for about twenty m nutes. After
Atwater left, Smth's body was discovered in
t he room Smth was dead and his npbney was
m ssing. Atwater told several people that he
had killed Smth. Atwater was arrested the
sanme day for killing Smth. At trial, he was
convicted of first-degree nurder and robbery.
The jury recomended death by a vote of el even
to one. The trial judge found three
aggravati ng factors and no statutory
mtigating factors. The judge held that the
aggravators outweighed the mtigators and
sentenced Atwater to death. This appeal
ensued.

* k%

In the instant case, the State presented
testinmony showing that Atwater had obtained
money from Smith on previous occasions, that
Smth feared Atwater, and that, on the day of
the murder, Smth told a friend that he was
not going to give Atwater any nore noney.
Further, there was evidence that Smth had
cash in his trousers pocket shortly before the
killing. Wen the body was found, the pockets
were turned out and the only noney found in
the roomwas a few pennies on the floor. W
conclude that the judge properly denied the
motion for judgnent of acquittal and that
there was sufficient evidence to convict of
r obbery.

* k%

The victimin this case was stabbed at
|l east forty tines. The sentencing order
recites:



At wat er V.

The Court has carefully reviewed the
evidence and finds, in fact, that [the
hei nous, atrocious, or cruel aggravati ng]
factor does exist beyond a reasonable
doubt . In reaching this conclusion, the
Court has considered evidence that the
Defendant killed his sixty-four (64) year
old victim by inflicting nine (9) stab
wounds to the back, eleven (11) incised
wounds to the face, six (6) incised wounds
to the neck, one (1) incised wound to the
left ear, one (1) incised wound to the
ri ght shoul der, one (1) incised wound to
the right thunb, nine (9) stab wounds to
the chest area including heart and | ungs,
two (2) superficial puncture wounds to the
abdonen, a scal p | aceration on the back of
the head as a result of blunt trauns,
mul ti pl e abrasions and contusions about
the body, blunt trauma resulting from
fractured thyroid cartilage, and blunt
trauma to the chest causing multiple rib
fractures. The nedical exam ner
testified that these injuries occurred
while Kenneth Smth was alive, and that
death or wunconsciousness would not have
occurred until one to two mnutes after
the nost serious, life threateni ng wounds
to the heart were inflicted.

Qur examnation of the record reflects
that the evidence presented at trial supports
these findings. The evidence also shows that
the stab wounds were nore likely inflicted in
the order of increasing severity and that the
fatal wounds to the heart were probably
inflicted |ast. Additional ly, Atwater beat
his victimprior to or during the stabbing.

State, 626 So.2d 1325, 1327-28 (Fla. 1993).

b. Evidentiary Hearing

At the Rule 3.850 evidentiary hearing on Septenber

Atwater presented the testinony of his trial attorneys,

3

11, 1998,

John Thor



White and M chael Schwartzberg. Atwater also testified. (R3: 425)

John Wiite testified that he was Atwater’s counsel in 1990.
(R3: 431) He testified that prior to filing his notion for
conti nuance where he inforned the court that based on the wei ght of
the state’s evidence there was a good possibility there would be a
penalty phase, he and/or co-counsel Schwartzberg had net wth
Atwater at least four or five tines, spending a nunber of hours
with him each tine. Additionally, he had several telephone
conferences with Atwater. (R3: 433-36)

Prior to representing Atwater, Wite had handled five or six
death penalty cases, in addition to over a hundred crimnal jury
trials. (R3: 437, 450) White testified that as the senior attorney
Wi th seventeen years experience, he was |lead counsel. (R3: 438,
450)

Internms of trial strategy, Wiite did not believe that Atwater
had a chance of getting an out-and-out acquittal. (R3: 453-54)
There was no credible evidence of an alibi, insanity, or self
def ense. (R3: 454) \Wiite recounted that Atwater had signed in
with the night watchman at the high rise where Kenny Smth |ived,
he was seen with blood all over himafter the nurder and then made
statenents [adm tting that he had killed Smth.] (R3: 455) It was
not a “whodunit case.” Accordingly, one of their strategies was to

save Atwater’s |ife by getting a second degree verdict. (R3: 455)



Wiite did not recall who made the opening statenent, but he
believes their theory was that Atwater’'s nental state about his
aunt Adel e caused himto snap and go off into a rage killing which
woul d be second degree murder. (R3: 462) Wite testified that he
honestly believed that this is what happened. (R3: 463) He
denied that their theory changed during the course of the trial.
(R3: 464)

White believes that they di scussed the strategy about opening
and every ot her aspect of the case. (R3: 441) He has no reason to
believe that it did not conme up. (R3: 461) He did not recall a
change in theory between opening and close. (R3: 442) They set up
the argunent so that if they had to they could argue to the jury
that Atwater just went crazy over his belief that the victimwas
hurting his aunt. (R3: 446) Wiite did not renenber if Atwater had
ever conceded guilt to him (R3: 447) He agreed that it’s the
client’s decision whether or not to concede guilt. (R3: 468)

They had no problenms conmunicating with Atwater, they had a
two-way |ine of comrmunication. (R3: 451) He does not recall
At wat er ever expressing a desire to testify. (R3: 447, 467) They
were concerned that if Atwater took the stand he woul d have deni ed
commtting the nurder. As this was “grossly contrary” to the
evidence, it mght have inpacted adversely to him during the

penal ty phase. Neverthel ess, he would never force anybody to not



testify when they’ ve expressed a desire to testify. (R3: 458) |If
Atwater had told him that he wanted to testify despite Wite's
advice to the contrary he would have let himtestify. (R3: 458)
In his opinion it would not have been in Atwater’s best interest to
testify. He noted that at the tine of Atwater’s trial that it was
very rare for a judge to nake a personal inquiry of a defendant as
to whether they wanted to testify. (R3: 459-60) Wite did not
remenber what was discussed during the break they took before
resting, but he denied ever telling Atwater that if he testified,
they would lose first and last closing argunent. (R3: 469) He

al so deni ed ever receiving a plea offer fromthe state. The state
was adamantly seeking death throughout the course of the
prosecution. (R3: 471)

Co- counsel M chael Schwartzberg testified that Atwater was his
second capital trial, that he had been practicing | awfor six years
at the tine and had done approximately fifty crimnal jury trials.
(R3: 473, 492) He was not a rookie. (R3: 492) After reading
through all the discovery and everything he felt there was a
potential that the jury would convict Atwater of first degree
murder and recomend the death penalty. (R3: 475-76) He
definitely discussed that possibility with Atwater.

Schwartzberg did not recall if Atwater wanted to testify.

Al t hough he has no independent recollection of discussing it with



Atwater, it is sonething he definitely would have done. He knows
his client has an absolute constitutional right to testify and,
al though he may try to persuade himnot to, he would not have kept
him from doing it. (R3: 477) He denied ignoring his client’s
wi shes. He would tell the client if he was acting contrary to his
advi ce, but as long as the decisions were sonet hi ng supportabl e by
| aw or capabl e of being supported, he would defer to his client’s
decisions. (R3: 480)

Schwartzberg does not recall Atwater passing him notes to
follow up on or Atwater conceding guilt. He testified that he
woul d normal Iy would not ask a client about guilt. He would tel
the client that the question is not whether you did it, the
gquestion is whether the state can prove you did it and that his job
was to evaluate and advise the client of his options. (R3: 481)

He does not recall whether their theory of defense changed.
H s standard practice is to go over closing argunent with the
client to determne if he disagreed with anything and he believes
he did that in this case. (R3: 483) As far as concedi ng second
degree, he has no independent recollection of discussing it, but
his standard practice is to discuss all options with the client.
He has never had a case where he would not have at | east expl ai ned
his strategy to the client. (R3: 493) |If the client objected he

woul d not proceed with a course of action over the client’s w shes.



(R3: 485-86) Sonetinmes the evidence forces themto argue in the
alternative. (R3: 488) He did not tell Atwater to plead guilty
and go straight to the penalty phase. He did not tell Atwater he
woul d lose first and last closing argunent if Atwater testified.
(R3: 490) Scwhartzberg admtted to being on probation with the bar
for failing to diligently prosecute a civil client’s case. (R3:
491)

Atwat er never expressed any kind of conplaint with the
strategy to avoid the death penalty by going for a | esser-included
of f ense. (R3: 497) Schwart zberg had concerns about Atwater’s
appearance and deneanor on the stand and in the courtroom (R3:
500) He agreed that the state never offered a plea and that they
were consistently pursuing the death penalty. (R3: 501)
Scwhartzberg concluded that he was confident that he advised
Atwater of his right to testify. (R3: 506)

Jeffrey Atwater testified that although he knew he could
testify, his lawers told himthey did not think he should. (R3:
508) He did not know he could overrule their decision. He also
testified that M. Schwartzberg told himif he testified that they
would lose first and last. (R3: 509) Atwater clainmed that the
attitude of his | awers was that he was guilty so why shoul d we put
forth the effort. Atwater testified that if he had testified at

his trial he would have told the jury that he was not guilty. (RS:



510) He said that when they recessed before closing, he went into
a back room Schwartzberg offered hima cigarette and they tal ked
about baseball. He did not know he coul d object to not testifying.
(R3: 511) He said that trial strategy was never discussed with
hi m Atwat er never agreed to concede guilt and it was never
di scussed with him (R3: 513) On the eve of trial, he says that
White came to himand said why don’t you just go ahead and pl ead
guilty. He did not say there was a plea offer. (R3: 514)

On cross-exam nation, Atwater adm tted that they di scussed t he
possibility of himtestifying and that his |awers told himthey
did not think he should testify. He then reasserted that although
he did not present any other witnesses that his lawer told himif
he testified that they would lose first and last. (R3: 516)
Atwater testified that he had a tenth grade education, that he
could read and wite, that he was not having any heal th problens
and that he was nore alert than M. Schwartzberg. He never had any
argunents wth counsel, although he told them right before
sent enci ng how di ssatisfied he was with their services. (R3: 517)
Appel l ant al so admtted that he had previously been in front of a
judge and admtted his guilt. (R3: 518) Therefore, he knew he had
the right to remain silent. (R3: 519) He al so knew he had the
right to testify. (R3: 520) He conceded that he had admtted to

being in the victinm s apartnent the night of the nurder. He also



acknow edged that his famly nenbers were going to testify agai nst
him (R3: 521-22) He was advised that given the evi dence agai nst
hi mand the nature of the crinme that there was a strong possibility
that a death penalty could result. Atwater testified at the
hearing that if he had been allowed to testify that he woul d have

told the jury that he did not kill Kenneth Smth.
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SUMMARY OF THE ARGUMENT

| ssue | : Atwater argues that trial counsel’s concession during
closing argunent that the facts established the | esser offense of
second degree nurder was w thout his perm ssion or know edge and
anounted to ineffective assistance of counsel. It is the state’s
position that Atwater failed to establish that he did not give his
consent, that counsel’s strategic decisions were unreasonabl e and
that there exists a reasonable probability that the outcone of the
proceedi ngs would be different. Therefore, the trial court
properly denied relief.

|ssue Il: Atwater next contends that the trial court erred in
summarily denying his claim that counsel was ineffective in the
penal ty phase portion of his trial. It is the state’s contention
that based on the facts of this case that sunmmary denial was
appropriate as the clai mwas conclusively rebutted by the record,
whi ch denonstrates no deficiency in perfornmance that prejudicedthe
def endant .

|ssue I1l: Atwater’s next claimis that no reliable transcript
of his capital trial exists and that he was deni ed a proper direct
appeal from judgnent and sentence due to omi ssions in the record.
He al | eges that unspecified pretrial proceedings were made off the
record and were m ssing fromthe appellate record. This allegation

was sunmmarily deni ed because it shoul d have been rai sed on direct
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appeal to this Court and is not appropriate for collateral review

| ssue 1V: Atwater alleges that the state presented false
testinmony through three F.B. 1. agents. This is an issue for direct
appeal and is, therefore, procedurally barred. Furthernore, as
Atwat er has not shown any false or msleading evidence of the
F.B.1. experts, summary denial of these clains was proper because
the notion, record, and files conclusively denonstrate that this
cl ai m does not provide a basis for relief.

|ssue V: Atwater’s next claimis that the trial court erred
inadmtting evidence frombl ood spatter experts. He contends that
the experts were not qualified and, therefore, the evidence was
inadm ssible. This claimis procedurally barred as an issue that
could have been and should have been raised on direct appeal

Torres- Arbol eda v. Dugger, 636 So.2d 1321, 1323 (Fla. 1994).

|ssue VI: This Court has nade it clear that clainms that the
col d, cal cul at ed and preneditated jury i nstruction IS
unconstitutionally vague are procedurally barred unl ess a specific
objection is made at trial and pursued on appeal and that as a
direct appeal issue, such clains are not properly raised in a
notion for post-conviction relief. This claimshould be denied as
procedural |y barred.

|ssue VII: Atwater’s next allegation is that State w tness

M chael Painter received a reduced sentence, after testifying for

12



the State agai nst Atwater. Accordingly, he maintains that the
W t ness nmust have been prom sed |l enient treatnent. This claimwas
summarily denied as the notion, record, and files conclusively
denonstrate that this claimdoes not provide a basis for relief.

| ssue VIII: Atwater next alleges, w thout factual support,

that the “underlying conviction ... was obtained in violation of
M. Atwater’s rights wunder the Sixth, E ght, and Fourteenth
Amendnent s.” Until overturned in the specific case, a prior
judgenent and sentence is presune valid and not subject to
collateral attack in a different case.

|ssue I X2 Atwater’s claimthat he was absent from proceedi ngs
is an issue avail able for appeal and barred from postconviction
relief. In addition to being procedurally barred, this claimis
al so without nerit.

| ssue X: Atwater’s next claim that the state failed to prove
each el enent of the offenses charged, is a matter that could have
been and shoul d have been rai sed on direct appeal. Post conviction
nmoti ons do not operate as a second appeal to allow defendants to
rai se i ssues that are appropriate for direct review. Accordingly,
this claimis procedurally barred.

|ssue XI: Challenges to jury instructions are procedurally
barred as avail able for appeal and, therefore, are not issues for

post conviction relief

13



| ssue Xl1I: Atwater’s next <claim based on allegedly

“Inadm ssible victim inpact information” and allegedly inproper
argunent of the prosecutor is procedurally barred as avail able for
appeal .

| ssue XlI1: Atwater’'s next contention is that counsel was

ineffective for failing to question prospective jurors nore
t horoughly on their views of “major issues” of the case. Atwater
has not shown that counsel’s om ssions on voir dire would have
changed the outcone or that it was “a substantial and serious
deficiency reasonably below that of conpet ent counsel .”
Accordingly, it was properly denied.

| ssue XIV: The *"automatic aggravator” challenge issue was
avai lable for appeal, therefore, it 1is not appropriate for
post conviction relief.

| ssue XV: Atwater’s next challenge is to the sentencing
order. Once again appellant is raising a claimthat could have
been, should have been and, in fact, was raised on direct appeal.

| ssue XVI: Atwater’s next claim a challenge to the facial
validity of the death penalty statute, should have been raised on
direct appeal and is, therefore, procedurally barred.

| ssue XVII: This claimis essentially a repetition of |ssues
1l and I X in which Atwater clains he was not present at pretrial

hearings and did not neet wth defense counsel prior to
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depositions. For the foregoing reasons, this claimwas correctly
deni ed.

| ssue XVIII: Atwater’s next claimasserts that the conbi ned

effect of all alleged errors in this case warrants a new trial
and/ or penalty phase. This cunmulative error claimis contingent
upon Atwater’'s denonstrating error in at |east two of the other
claims presented in his notion. For the reasons previously
di scussed, he has not done so.

| ssue XIX: Atwater’s next claimis that the court submtted
to the jury during deliberations a copy of Judge Schaeffer’s death
penalty sentencing outline. This claimis simlarly procedurally
barred as an issue that is appropriate for appellate review

| ssue XX: Atwater next asserts that the trial court erred in
admtting of photographic evidence. He contends that the
phot ographs were unduly prejudicial and that legitimte issue
existed as to the victims manner of death. Li ke many of the
foregoing clainms, this claimis procedurally barred as a direct
appeal issue.

| ssue XXI: Atwater next clainms that he is innocent of first
degree nurder and second degree nurder. However, he does not
expl ain how he is innocent of first and second degree nurder. In
light of his own adm ssion of his fulfilling his prior threat to

kill the victim and that he enjoyed doing it and would do it

15



again, this claimwas properly deni ed.

| ssue XXII: Finally, Atwater asserts that counsel was

ineffective for failing to di scover what he calls credibl e evidence
to inpeach Joan Camarato and testinony as to tinmes she had seen
Atwat er on the days before the nurder. As Atwater has not all eged
how the pay slip supports his claimor even attached the alleged
pay slip, no showi ng of prejudice or deficient performance has been

established. Accordingly, this claimwas properly denied.
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PRELIMINARY STATEMENT

In the instant appeal, Atwater raises a nunber of clains which
are procedurally barred as clains which could have or shoul d have
been raised on direct appeal and are, therefore, not cognizable in
a notion to vacate filed pursuant to Florida Rule of Crimnal

Procedure 3.850. Torres-Arboleda v. Dugger, 636 So.2d 1321, 1323

(Fla. 1994); Johnson v. State, 593 So.2d 206 (Fla.), cert. denied,

_uUus _ , 113 s C. 119 (1992); Raulerson v. State, 420 So. 2d

517 (Fla. 1982); Christopher v. State, 416 So.2d 450 (Fla. 1982);

Alvord v. State, 396 So.2d 194 (Fla. 1981); Meeks v. State, 382

So.2d 673 (Fla. 1980). It is also not appropriate to use a

different argunment to relitigate the sane i ssue. Torres-Arbol eda,

636 So.2d at 1323; Medina v. State, 573 So.2d 293, 295 (Fla. 1990).

The purpose of Rule 3.850 is to provide a neans of addressing
all eged constitutional errors in a judgnent or sentence, not to
review errors which are cogni zable on direct appeal. McCrae V.
State, 437 So.2d 1388 (Fla. 1983).

The state urges this Court to nmake an express finding of a
procedural bar in denying any such clains so that any federal
courts asked to consider these clains in the future will be able to
di scern the paraneters of their federal habeas review See, Harris
v. Reed, 489 U S 255, 109 S. C. 1083, 103 L. Ed. 2d 308 (1989);

Wai nwight v. Sykes, 433 U S. 72, 97 S. . 2497, 53 L. Ed. 2d 594

17



(1977).

Additionally, to counter the procedural bar to sonme of these
i ssues, Atwater has couched his clains in terns of ineffective
assi stance of counsel infailing to preserve or raise those cl ains.
This Court has consistently recognized that "[a]llegations of
i neffective assistance cannot be used to circunmvent the rul e that
post - convi ction proceedi ngs cannot serve as a second appeal."”

Medina v. State, 573 So.2d 293, 295 (Fla.1990); Cherry v. State,

659 So.2d 1069, 1072 (Fla. 1995). The state urges this Court to
deny Atwater’s attenpts to underm ne the procedural bar rule with

a gratuitous assertion that counsel was ineffective.
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ARGUMENT

ISSUE I
WHETHER ATWATER ESTABLISHED THAT HE WAS
DENIED EFFECTIVE ASSISTANCE OF COUNSEL IN THE
GUILT PHASE OF THE TRIAL WHEN DEFENSE COUNSEL
CONCEDED ATWATER’S GUILT DURING CLOSING
ARGUMENTS.

Appel lant was indicted for the first degree murder and arned
robbery of Ken Smth. 1In support of this charge the state produced
evi dence establishing that Atwater, after signing in with the
security desk, entered the John Knox Apartnents to see Ken Smth,
the victimin this case. Twenty mnutes |ater he returned fromthe
apartnent and advi sed the clerk that no one had answered t he door.
| medi ately afterwards, Smth's dead body was discovered in the
room Smth's pockets were turned inside out and his noney was
m ssing. Atwater told several people, including famly nenbers,
that he had killed Smth.

Faced with the wei ght of this evidence, defense counsel argued
inclosing argunents that the state had neither proven first degree
prenedi tated nmurder because there was no plan to commt a nurder
nor felony nurder because there was no proof of a robbery.
(TR12: 1420-25) The state countered by expoundi ng on the evidence
that showed preneditation and the existence of a robbery.
(TR12: 1425-38) The prosecutor then went through the reasons why
the | esser included of fenses and possi bl e defenses did not apply.

(TR12: 1436-38) On rebuttal defense counsel argued:
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They have been testifying to you for
t hree days. They have been asking you to
specul ate for three days, and now he cones up
here and he says, well, why didn't | talk to
you about nurder in nmy first argunent?
Because | wasn’t about to specul ate as to what
further testinony the State of Florida was
going to bring before you.

Ladies and gentlenen, this is a case
about nurder. Pure and sinple. Nobody is
going to stand before you and say that Kenny
Smth was not nurdered. The evidence before
you is overwhelmng, but the question is
degr ee. Is this the act of a depraved m nd
with no regard for human life?

Ladi es and gentlenen, the |aw gives you
alternatives. You nust decide fromthe facts
the degree of nurder. M. Ripplinger nmade
light of the fact of Mirder in the Second
Degree, but by definition, that’s what this

crime is all about. It is an act of a
depraved mnd, and it was done out of ill
will, hatred, spite or an evil intent.

| told you in opening statenents that
this was a case about relationships. The
State did its best to try to hide those
relationships from you until the end when

Adel e and Janet and M chael Painter had to
take the stand, and then finally the State
allowed the full story to cone before you.

The rel ati onshi p bet ween Kenny and Adel e,
ups and downs, rocky. Yeah. Physi cal and
verbal abuse is rocky, and Adele Coderre
suffered it at the hands of Kenny Smth. But
who witnessed it? Jeffrey Atwater. Hi's nom
was being abused by the man that she |oved,
and it festered in Jeffrey Atwater’s m nd, and
it didn't happen once. He heard about it at
| east three tinmes, and he finally kicked Kenny
Smth out of the apartnment, but the abuse
didn’'t stop, and Jeffrey Atwater festered.

Is this the act of a depraved m nd? |
submt to you that the only answer is yes.
Ni ne stab wounds to the back, nine stab wounds

to the chest. One of them four and a half
i nches deep. It went through the front of the
heart and canme out the back of the heart. 111
will, hatred, spite, evil intent. Second

Degree Murder.
20



The | egi slature has deened there to be a
di fference. You nust render a verdict that is
true and just, that fits not only the facts,
but the law. and the | aw says that this crine
is Murder in the Second Degree. Your verdict
must reflect the |aw and the evidence.

There have been a | ot of things going on

during the course of this trial,

back and

forth between the State of Florida and the

Def ense, questions, coments, attacks,

but it

all boils down to that, pure and sinple.

We’'re not hiding anything from you.

W' re

asking you to do your duty, to render the only
verdict that is fair and just, and that is as

to Count One of the indictnent, that

Jeffrey

Atwater is guilty of Miurder in the Second
Degree, and as to Count Two of the indictnent,
that Jeffrey Atwater is not guilty as to

r obbery.

You cannot find himaguilty of Mirder in
the First Degree, Felony Murder, because there
is no evidence before you of a robbery, and
the |l aw defines for you Murder in the Second
Degree, and there it is. That’s what this is
all about, not shooting into sone house and
accidentally killing sone people, because M.
Ri pplinger read to you the jury instruction
for mansl aughter, cul pabl e negligence.

This is an act of a depraved mnd

regardless of human life, done out

of ill

will, spite, hatred or an evil intent. It is
the only verdict that you can return and do

what you swore to do, justice.
Thank you, your Honor.

( TRL2: 1438- 40)

Atwater now argues that trial counsel’s concession during

closing argunent that the facts established the | esser offense of

second degree murder was w thout his perm ssion or know edge and

anmounted to i neffective assi stance of counsel.

found, this claimis without nerit.

As the court bel ow

At the evidentiary hearing below, both of Atwater’'s tria
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| awyers testified concerning the decision to argue to the jury that
they should find a | esser included offense. John Wite testified
that he was Atwater’s co-counsel in 1990. (R3: 431) He testified
that he and/or co-counsel Schwartzberg had net wth Atwater at
| east four or five tinmes, spending a nunber of hours with himeach
tine. Additionally, he had several telephone conferences wth
Atwater. (R3: 433-36) Prior to representing Atwater, White had
handl ed five or six death penalty cases, in addition to over a
hundred crimnal jury trials. (R3: 437, 450) Wite testified that
as the senior attorney with seventeen years experi ence, he was | ead
counsel. (R3: 438, 450) In ternms of trial strategy, he did not
believe that Atwater had a chance of getting an out-and-out
acquittal. (R3: 453-54) There was no credible evidence of an
alibi, insanity, or self defense. (R3: 454) White recounted that
Atwater had signed in with the night watchman at the high rise
where Kenny Smith |lived, he was seen with blood all over himafter
the nmurder and then nmade statenments admtting that he had killed
Smth. (R3: 455) It was not a “whodunit case.” Accordingly, one
of their strategies was to save Atwater’s life by getting a second
degree verdict. (R3: 455) Wiite did not recall who nade the
openi ng statenent, but he believes their theory was that Atwater’s
mental state about his aunt Adele caused himto snap and go off
into a rage killing which woul d be second degree nurder. (R3: 462)
Wite testified that he honestly believed that this is what
happened. (R3: 463)
22



Wi te believes that they discussed the strategy about opening
and every other aspect of the case. (R3: 441) He did not recal
a change in theory between opening and cl ose, rather they set up
the argunent so that, if they had to, they could argue to the jury
that Atwater just went crazy over his belief that the victimwas
hurting his aunt. (R3: 446) Wiite did not renenber if Atwater had
ever conceded guilt to him (R3: 447) He agreed that it’s the
client’s decision whether or not to concede guilt. (R3: 468) They
had no probl enms conmuni cating with Atwater, they had a two-way |ine
of conmuni cation. (R3: 451)

Co-counsel M chael Schwartzberg testified that although
Atwater was only his second capital trial, that he had been
practicing lawfor six years at the tinme and had done approxi mately
fifty crimnal jury trials. (R3: 473, 492) He was not a rookie.
(R3: 492) After reading through all the discovery and everything
he felt there was a potential that the jury would convict Atwater
of first degree nurder and recommend the death penalty. (R3: 475-
76) He definitely discussed that possibility with Atwater. His
standard practice is to go over closing argunment with the client to
determne i f he disagreed with anything and he believes he did that
inthis case. (R3: 483) As far as concedi ng second degree, he has
no independent recollection of discussing it, but his standard
practice is to discuss all options with the client. He has never
had a case where he woul d not have at | east expl ained his strategy
to the client. (R3: 493) If the client objected he would not
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proceed with a course of action over the client’s w shes. (R3:
485- 86) Sonetinmes the evidence forces them to argue in the
alternative. (R3: 488) At wat er never expressed any kind of
conplaint wwth the strategy to avoid the death penalty by going for
a |l esser-included offense. (R3: 497)

Appel lant, Jeffrey Atwater, testified at the evidentiary
hearing that trial strategy was never discussed with him he never
agreed to concede guilt and it was never discussed with him (R3:
513) On the eve of trial, he says that White cane to hi mand said
why don’t you just go ahead and plead guilty. He did not say there
was a plea offer. (R3: 514) Atwater testified that he had a tenth
grade education, that he could read and wite, that he was not
having any health problens and that he was nore alert than M.
Schwartzberg. He never had any arguments with counsel, although he
told them right before sentencing how dissatisfied he was with
their services. (R3: 517) Appellant also admtted that he had
previously been in front of a judge and admtted his guilt. (RS:
518) Therefore, he knew he had the right to remain silent. (R3:
519) He al so knew he had the right to testify. (R3: 520) He
conceded that he had admtted to being in the victinms apartnent
the night of the nurder. He al so acknow edged that he knew his
famly menbers were going to testify against him (R3: 521-22) He
admtted that he was advised that given the evidence against him
and the nature of the crinme that there was a strong possibility
that a death penalty could result.
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After hearing testinmony fromboth trial |awers and Atwater,
the trial court rejected the claimas follows:

Def endant’s second i ssue, t hat hi s
counsel were ineffective because they conceded
his guilt during closing argunent at the guilt
phase of the trial, is also without nerit.
Def ense counsel argued to the jury that they
should find defendant guilty of second degree
murder and no robbery conviction. At the
hearing, defendant’s attorney testified that
the argunent, which was used in the rebuttal
closing, was a trial strategy fashioned to try
to save the defendant’s life, in light of the
strong and detail ed evidence presented by the
State against him (EXHBIT 3). The attorney
testified that he had no reason to believe
that he had not discussed that strategy with
the defendant, and he could not recall the
def endant ever expressing any desire for him
not to take that route. (EXHBIT 4).
Def endant’ s co-counsel testified that he did
not have an independent recollection of
di scussing the second-degree nurder strategy
with the defendant, but that his standard
practice would have been to discuss al
options before going forward. (EXH BIT 5).
The Court finds that the defense’s plea to the
jury to consider a second degree nurder
verdict was an attenpt to save the defendant’s
life. Such a strategy is a legitimate tria
strategy even wi t hout t he def endant’ s
know edge or consent. McNeal v. Washi ngton
722 F.2d 674 (11th CGr. 1984); MNeal v.
State, 409 So.2d 528 (Fla. 5th DCA), rev.den.
413 So.2d 876 (Fla. 1982).

Therefore, the Court finds that this
ground is without nerit.

In reviemmng a trial court's application of the lawto a rule
3.850 notion follow ng an evidentiary hearing, this Court applies
the follow ng standard of review. As long as the trial court's
findings are supported by conpetent substantial evidence, this
Court will not substitute its judgnent for that of the trial court
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on questions of fact, |likew se of the credibility of the witnesses
as well as the weight to be given to the evidence by the trial

court. Mel endez v. State, 718 So.2d 746 (Fla. 1998) The tria

court’s finding that the decision was a reasonable strategic
decision with or without Atwater’s consent was supported by the
evi dence before it and should be affirned.

Recently, in Nixon v. State, 2000 W. 63415 (Fla. Jan. 27

2000), this Court reversed for an evidentiary hearing where
Ni xon’ s defense counsel conceded that the State had proven beyond
a reasonabl e doubt each and every elenent of the crines charged,
first-degree preneditated nurder, kidnapping, robbery, and arson.
Ni xon argued that these comments were the equivalent of a guilty
plea by his attorney. The claim had been summarily deni ed. I n

light of defense counsel’s concession of quilt to the crines as

charged, this Court remanded the case for an evidentiary hearing on
the i ssue of whether Ni xon consented to defense counsel's strategy
to concede guilt, noting that the defendant had the burden of
establishing that he had not given his consent to the strategy.
In the i nstant case, Atwater did not establish that he had not
agreed to the strategy to admt that a second degree nurder had
been established. Although he denied that counsel ever discussed
trial strategy with him he admtted that he was advi sed by counsel
that given the evidence against himand the nature of the crine
that there was a strong possibility that a death penalty could
result. Both White and Schwartzberg were experienced crimnmna
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trial lawers. They testified that they always discussed tria
strategy with their clients and woul d never concede guilt w thout
discussing it first wwth their client. Mreover, unlike counsel in
Ni xon, Atwater’s |lawers did not concede guilt to the crines as

charged but, rather, subjected the State's case to neaningful

adversarial testing by arguing that no robbery or preneditated

mur der had been est abli shed.
Even Atwater concedes that under certain circunstances, that
the concession of a particular elenment of the crinme does not

establish i neffective assi stance of counsel. MNeal v. Washi ngt on,

722 F.2d 674 (11th Gr. 1984); MNeal v. State, 409 So.2d 528 (Fl a.
5th DCA), rev.den., 413 So.2d 876 (Fla. 1982). Nevertheless,
appellant contends that the way counsel in the instant case
presented the argunent to the jury distinguishes it fromMNeal as
relied upon by the trial court. He contends that unlike MNeal
where counsel urged that at best the state had proven a |esser
of fense, counsel in the instant case conceded guilt. However, a
review of McNeal, as well as the foundation upon which it rested,
belies any assertion that asking the jury to find a | esser offense
constitutes ineffective assistance of counsel.

In MNeal, the court noted the argunent nade by MNeal’s

counsel was distinguishable from Wley v. Sowders, 647 F.2d 642

(6th Gr.), cert. denied, 454 U. S. 1091 (1981). Wley's attorney

repeatedly stated that his clients were guilty of the offenses
charged, that the state had proven their guilt, but requested that
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the jury show [ eniency. ld. at 644-45. Conversely, MNeal’s
counsel, like Atwater’'s, did not state that McNeal was guilty of
first degree murder, but only of a |esser offense. McNeal ' s
counsel argued that "at best" the governnment had proven only
mans| aught er because they di d not prove preneditation. Noting that
an attorney's strategy may bind his client even when nmade w t hout
consul tation, the court concluded that in |light of the overwhel m ng
evi dence against MNeal, it cannot be said that the defense
strategy of suggesting mansl aughter instead of first degree nurder
was so beyond reason as to suggest defendant was deprived of
constitutionally effective counsel. 722 F.2d at 676-677.

This Court in Brown v. State, Case No. SC90540 (Fla. March 9,

2000) rejected a simlar argunent concerning the holding in MNeal.
Brown, |ike Atwater, asserted in his collateral appeal that defense
counsel, Wayne Chalu, had conceded Brown’s guilt w thout first
obtaining his consent. In his gquilt-phase closing argunent,
defense counsel Chalu told the jury: “The fact is M. Brown is
guilty of homcide, but he is not guilty of murder in the first
degree.” Brown, like Atwater, had an evidentiary hearing on the
claim where defense counsel explained his strategy and denied
conceding guilt without first discussingit with hisclient. After
considering the evidence presented at the hearing, this Court in
Brown hel d:
“Thus, the record reflects that Chalu did
not concede first-degree preneditated nurder
or felony murder, but rather, the record
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supports that Chalu set upon a strategy to do
what he reasoned he could do in |ight of
Brown's confession to convince the jury to
find Brown guilty of a | esser offense. Faced
with the overwhel mngly incul patory evidence
of Brown's confession, Chalu made his infornmed
decision to argue for a |lesser conviction in

an effort to avoid a death sentence. See
McNeal v. WAinwight, 722 F.2d 674 (11th Gr.
1984). In this case, we find that Chalu

provided full representation to Brown and nmade
reasonabl e, inforned tactical decisions as to
his defense. Thus, we find that Chalu did act
as an advocate for Brown, who has failed to
denmonstrate that Chalu's tactical decision to
argue for a conviction on a |esser charge
constitutes ineffective assistance of counsel
under either prong of Strickl and.

Brown, Slip Op at 28.

The facts presented in the instant case established that
Atwater nurdered Kenneth Smth, the 64-year-old fiancee of
Atwater’s aunt, by beating himand stabbing himat |east 40 tines.
At wat er used the ruse of claimng he was the victinm s grandson and
wanted to surprise himto gain entrance at the victims apartnment
building and to his roomw thout alerting the victim The victim
had been trying to avoid Atwater, who had been | ooking for himfor
several days because Atwater had said he was going to kill the

victim Atwater v. State, 626 So.2d 1325 (Fla. 1993). Atwater was

seen comng out of the victims room although he told the desk

clerk that he had not gained entrance. Atwater admtted the

killing to his aunt, her daughter and the daughter’s boyfriend

i mredi ately afterward, show ng themhis bloody clothes and telling

themit was the victims blood. (TR12:1337 - 1345). Faced with
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the incrimnating testinony of famly and friends, as well as the
testinony of the desk clerk and t he physi cal evidence, the decision
to seek a lesser conviction in the attenpt to avoid the death
penal ty was a reasonabl e strategi c deci sion. Mreover, in light of
def ense counsels’ testinony that they would have discussed the
decision with Atwater and Atwater’s own adm ssion that they
di scussed the overwhelmng nature of the evidence and the
i kelihood of himreceiving a death sentence, Atwater has not net
burden of establishing that he had not given his consent to the

strat egy. Brown v. State, supra; Nixon v. State, 2000 W. 63415

(Fla. Jan. 27, 2000).

Furthernore, as this Court in Holland v. State, 503 So.2d 1250

(Fla. 1987) acknowl edged, the harmess error analysis is
appl i cabl e. Harm ess error analysis for issues of ineffective

assi stance of counsel are governed by Strickland v. WAshi ngt on, 466

U S 668 (1984). The burden is on a defendant to show that “there
is a reasonabl e probability that, but for counsel’s unprofessional
errors, the result of the proceedi ngs woul d have been different.”
Strickland at 691. G ven the overwhel m ng nature of the evidence
against Atwater and the failure to establish in this post
conviction proceeding that any truly excul patory evidence existed
whi ch was not presented, Atwater has failed to establish prejudice.
Not ably, although the jury was offered the possibility of
convicting of a lesser crinme it, neverthel ess, found Atwater was
guilty of the higher offense and recomended death by a vote of 11
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to 1. (TR7:675) The suggestion that w thout this argunment that
there is a reasonable probability that the jury would have
acquitted Atwater of all charges is not supported by the record.
As Atwater failed to establish that he did not give his
consent, that counsel’s strategic decisions were unreasonabl e and
that there exists a reasonable probability that the outconme of the
proceedi ngs would be different, the trial court properly denied

relief.
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ISSUE IT
WHETHER THE LOWER COURT ERRED BY FAILING TO
GRANT AN EVIDENTIARY HEARING ON MR. ATWATER’S
CLAIM THAT HE WAS DENIED THE EFFECTIVE
ASSISTANCE OF COUNSEL AT THE PENALTY PHASE OF
HIS TRIAL.

At wat er next contends that the trial court erred in summarily
denying his claimthat counsel was ineffective in the penalty phase
portion of his trial. It is the state’s contention that based on
the facts of this case that summary deni al was appropriate.

This Court has repeatedly recognized that a hearing is
warranted on an i neffective assi stance of counsel clains only where
a defendant alleges specific facts, not conclusively rebutted by

the record, which denonstrates a deficiency in performance that

prejudi ced the defendant. Cherry v. State, 659 So.2d 1069, 1072

(Fla. 1995); Jackson v. Dugger, 633 So.2d 1051, 1055 (Fla. 1993);

Mendyk v. State, 592 So.2d 1076, 1079 (Fla. 1992); Roberts wv.

State, 568 So.2d 1255, 1259-60 (Fla. 1990); Kennedy v. State, 547

So.2d 912, 913 (Fla. 1989). As the instant cl ai mdoes not render
the conviction or sentence vulnerable to collateral attack, the
trial court correctly denied the claim wi thout an evidentiary

heari ng. See Lopez v. Singletary, 634 So.2d 1054 (Fla. 1993)

Atkins v. Dugger, 541 So.2d 1165 (Fla. 1989); Puiatti v. Dugger,

589 So.2d 231 (Fla. 1991).
After review ng the notion and the record before it, the trial
court rejected this claimon the foll ow ng basis:

Claim 11: Defendant’s counsel was ineffective
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because counsel failed to adequatel y
i nvestigate and present mtigation and failed
to adequately challenge the State’s case. The
mtigation wtnesses offered by defense
counsel did not properly and fully explain the
i ssues surroundi ng defendant’s intoxication
Def endant’ s counsel was rendered ineffective
by actions of the State and the trial court.
Def endant includes an account of his early
life and famly situation

The State responds with a summary of the
def ense counsel’s mtigation case. The Court
has reviewed the record and agrees with the
State’s contention that defense mtigation
wtness Dr. Merin, a psychologist, testified
to essentially the sane information about
defendant’s early |life and fam |y situation as
outlined in defendant’s claim Defense counsel
al so presented testinmony from Dr. Merin and
from three wtnesses regarding defendant’s
al cohol wuse. The State points out that the
def endant does not suggest  what ot her
W t nesses should have been called by the
defense counsel to testify to mtigation. The
Court adopts the State’s response as to this
claim and finds that the defendant does not
meet the performance conponent of Strickland
V. WAshi ngt on, 466 U. S. 668 (1984).
Therefore, this ground has no nerit.

As noted by the lower court, at Atwater’s penalty phase
hearing, the defense presented four Jlay wtnesses and a
psychi atrist who testified on Atwater’s behalf. The first w tness,
Jean Newby testified that she sawa man talking to the clerk at the
John Knox apartnments. The man was dressed rather scruffily and was
telling the clerk that he wanted to see his grandfather. She saw
himten to twenty mnutes later, again talking to the clerk. He
was acting very concerned about this person in the apartnment and
asked her to go check on him (TR14: 1554-58) She testified on
cross that he was not tottering or staggering; that he did not seem
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to wal k any different than the average person. (TR14: 1561) The
man did not insist that the clerk go up, so she went up herself and
checked on M. Smth. The man’s signature on the sign in sheet was
Jeffrey Atwater. He signed in at 8:04 and signed out at 8:20 to
8:29. (TR14: 1565)

The next witness was Kelly Thomas Bowran, a bartender at the
Anchor Bar. Ms. Bowran testified that on the day of the nurder she
cane on duty about 4:45. \When she cane in the front door of the
bar, Atwater was there. She kicked himout at 8:30 because he had
a tank top on. He was drinking Chevas Regal whole tine. He had at
| east three and she thought they were doubles. He was buying
dri nks for several people. He was not acting |oud or obnoxious.
(TR14: 1566- 77)

Harvey Cuyler testified that he |lived i n John Knox apartnents,
close to Smth' s apartnent. He saw Atwater leaving Smth's
apartnment, wearing a hat and cussing. He could have been a little
drunk; he was acting funny. He was not staggering. (TR14: 1582-88)
After being declared an adverse wtness, Cuyler admtted that
Atwat er appeared to be drinking and denonstrated how he was
wal ki ng. (TR14: 1588-95) He couldn't say if he was drunk, but he
had his suspicions. (TR14: 1595-1601)

M chael Painter testified that he knew Adel e Coderre very
well, she was his next door neighbor. (TR14: 1604) \Wenever he
tal ked to Atwat er about his aunt and Kenny Sm th, Atwater woul d get
upset. (TR14: 1609) About a week before the murder he was
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drinking and snoking pot with Atwater and Atwater told him that
when he drank |[iquor or wne he sort of blacked out. (TR14: 1612)
Atwat er told hi mKenny pushed Adel e down. (TR14: 1614) On cross he
admtted that except for one tinme, the nunber of tinmes he had seen
Atwater drink that Atwater appeared to be in control. That one
time he heard that Atwater was running down the street kicking in
doors. (TR14: 1615) Atwater told him that he was going to get
Smth at least four to six weeks before the nurder. Normally, he
was a peaceful person. (TR14: 1616-21)

Def ense expert, Dr. Sidney Merin, a clinical psychol ogi st and
neur opsychol ogi st, testified that he had exam ned Atwater and
determ ned that he was conpetent to stand trial and at the tine of
t he offense. (TR14: 1629-34) He also evaluated Atwater for
penal ty phase purposes. |In doing so, he reviewed depositions of
W tnesses, police reports, investigative reports, autopsy reports
and phot ographs. (TR14: 1634-36) He al so conducted a nunber of
psychol ogi cal tests, including the Bender Gestault Visual Motor
test, the Cinical Analysis questionnaire, Human Figure draw ng
test, an MWI and the Sentence Conpletion Test. (TR14: 1637,
1642, 1645-46, 1653) There was no evi dence of brain danmage. There
was sone evidence of trenmors which are commonly associated with
al cohol i cs. Dr. Merin felt that whatever problens Atwater has,
they are probably associated wth psychol ogical dynam cs rather
t han dysfunctions of the brain. (TR14: 1641) The tests reveal ed
that Atwater had a personality or behavioral disorder as opposed to
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a nmental disorder. He has a disdain for social values. (TR1l4:
1643-45, 1649) He is a very dependant person. This type of person
does not hold back, they act on whatever they feel. They tend to
be i mpul sive and have difficulty being sensitive to other people’s
feelings. He was high on the psychopathic deviate scale. (TRl4:
1651) There is nore evidence of a behavior disorder wthout being
i nfected by neurotic or psychotic thinking. (TRl4: 1657)

Dr. Merin also recounted what Atwater told him about the
crine:!?

He stated he had worked a full day on
that particular day. Conpleting his work, he
went to his enploynent conpany, he got his
paycheck for the day, he cashed it next door
at a bar. He said he had a few beers and then
said it was about 6:00 p.m. He denies firmy
that he was intoxicated. He said it would
guote, “Take a lot nore than beer to get ne
drunk”, end of quote.

He said he left the bar between 5:30 and
6:00 p.m. He proceeded to the Anchor Lounge
at 11th Street and Fifth Avenue North in St.
Petersburg. He said he had a few nore beers
then. And again he indicated the nunber was

probably nore than six. In addition, he
stated he had six to seven shots of Chevis
Regal . He spoke wth sonme friends and

acquai nt ances.

He left the |ounge at about 8:00 p.m,
after he talked with others and he played
several ganes of pool. He said he felt
somewhat intoxicated but he was able to walk
w t hout staggering or any inbal ance.

He sai d he was goi ng hone, as he intended

1 At the evidentiary hearing, Atwater testified that if he had ben
allowed to testify at trial he would have told the jury he had not
commtted the crine. During closing argunents col |l ateral counse
urged that Atwater would have testified consistent wwth Dr. Merin’s
testimony concerning what Atwater told him
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to do. En route hone, he observed that he was
in front of the John Knox Apartnent buil ding,
and at that point, in his talking with ne, he
rel ated sonme historical information about when
he -- why he entered that buil ding.

He said the victim Ken Smth, he said:
“The man |’ m accused of hacking up lived in
those apartnents.” Smth apparently had been
going with his Aunt Adele. They had I|ived
toget her and had been engaged to each ot her,
he said, on two separate -- two different
occasi ons.

After Adele and Smth broke up the second
time, he said Smth kept comng over to ny
aunt’s house and bothering her. He then
stated his aunt |anented that Ken would cone
over and bother her and she w shed he woul d
stop doing so. This is all part of his
t hi nki ng.

Q This is what he’s telling you?

A That is correct. And then prior to
this, on one Sunday norning, he said, while he
was half asleep, he heard his aunt talking to
Ken, telling himto stop. That was foll owed
by himhearing a big thud, he said, as though
soneone were falling. He said that occurred
sone four to six weeks before Ken's death.

When he heard his aunt cry out, he said
he junped out of bed and he found his aunt on
the kitchen floor with Ken standi ng over her.
He says usually when he awakens, he says he
finds hinself wth a greater tendency toward
being irritated and fuzzy about other people.

He asked his aunt what had happened, and
she allegedly told hi mthat Ken had pushed her
down. Ken indicated to Adele that allegedly
that she knew she had actually fallen down,
and denied -- he denied that he had pushed
her . M. Atwater noted that his aunt has
cerebral palsy and did indeed have a tendency
to fall.

He then stated, quote, “I considered
Kenny had abused nmy aunt in the past”, end of
guot e. He told Kenny not to bother Adele
anynore and to | eave the key to her apartnment,
and to get out. He stated that he threatened
Ken, that is Atwater threatened Ken. He told
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Ken shoul d he cone around to bother his aunt
again, he, M. Atwater, would, quote, “Knock
the taste out of your nmouth”, end of quote.

He then related all of the above, using a
variety of expletives and swear words, other
curse words. He said those threats were said
not with the intention of doing so, but
expressed figuratively.

He reported since Ken was a 64 year old
man, he had not nmeant those threats in the
literal manner. Rather, the threat was neant
as a reflection of his displeasure, and to, as
he sai d, knock a point hone.

He said Ken left the apartnent after
those threats, and he said that was the | ast
time | saw-- | saw himalive to talk to him
He indicated he had, in fact, subsequently
seen Ken on the street, but had said nothing
to him

Then M. Atwater, neanwhile, stated that
he had learned his Aunt Adele had been, in
fact, lying to him about other relatives,
other relatives not wshing to talk to M.
Atwater or to have anything to do with him
He learned that information through still
anot her aunt and discovered that his Aunt
Adel e had been mani pul ati ng him

In fact, he said, Adele allegedly had
told the subject that the subject Ilies
concerning his own nother, that is, she told
himlies about his owmn nother. He said that
put -- that placed, quote, “a strain on
trusting ny aunt.”

Back to August 11, 1989, while wal king
past the John Knox Apartnents, he conti nued by
indicating that he felt guilty about having
m streated Ken on their prior contact at
Adel e’ s hone. He wanted to see Ken, and he
said he wanted to find out his side of the
story, that is Ken's side of the story, and
then develop an opinion about what had
actually gone on hinself. He said he had
al ways gotten along with Ken before.

He entered the apartnents, he signed the
guest register, he said he was a little drunk,
but he -- and he talked to the desk clerk, a
woman, and the subject had a conversation with
her, and he identified Ken as being his
grandfather, and he wshed to see his
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grandfather. And he then noted that while Ken
lived with his aunt, he would often refer to
his -- to Ken as grandfat her.

The woman at the desk asked him if he
wi shed for her to call Ken upstairs and |et
hi m know he was on his way up. M. Atwater
said no, he didn’t want that. He explained to
her that he had not seen his grandfather for
six nonths, and he wanted to surprise him

Q So in effect, Atwater was descri bing
to you a ruse that he was using to get up to
see Ken Smth, right?

A That is correct.
Q Okay. Pl ease conti nue.

A He said he went to the elevator,
took the elevator up, but the elevator was
super slow. Went to the sixth floor, knocked
on the door, no response, knocked harder and
t he door opened, and he believed apparently
that the door was not fully closed and
therefore, his increased knock popped it open.

He said when the door opened he observed
Ken lying on the living roomfloor. He walked
in, closed the door, saw blood all around him
all around Ken, he said nostly around his head
and chest. He then squatted down beside the
victim and placed his hand on Ken's jugul ar
vein in order to feel for a pulse. He said
there was none. He got up, saw sone bl ood on
his hand, wiped it on his pants. He said then
he tried to decide what to do.

Being sonewhat intoxicated, and this
being the first dead body he had ever seen of
sonebody he knew, he left. While going down
in the elevator he though of wanting to get
the wonman at the desk to go up to Ken’'s
apartnment with him

He said that Ken's throat was cut, he
observed multiple stab wounds and he said he
saw blood all over. Then M. Atwater
consi dered should that woman go upstairs with
hi m and di scover the body with him that the
police or nobody would believe that he had
done it.

Downstairs, then in speaking wth the
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woman clerk, he told her he had gotten no
answer at the door, and he wanted her to cone
upstairs since Ken had cal |l ed hi mseveral days
earlier when M. Atwater was ostensibly in
Connecticut. And he then said that, quote, “I
made up a whol e bull shit story”, end of quote.

He wanted her to go upstairs wth him
because he did not want her -- want to tell
her outright that he had entered the room and
found the body, and then say, well, let’s cal
the police now  Wen asked -- when | asked
hi m why he woul d not have wanted to tell her
the truth, as he had related it to ne, he
answered, | don’'t know why | didn't want to
tell her. | guess it was because | was drunk.

He then stated had he not been drunk, he
probably would have told her sonething
different. M. Atwater, in his explanation to
the desk clerk, said that Kenneth, in his
tel ephone call, false telephone call, to him
earlier, had indicated that sonmeone was after
him that is sonmeone was after Ken. Thus, M.
Atwater told the woman clerk that was the
reason he, that is M. Atwater, had cone down
from Connecticut, to find out what was going
on.

M. Atwater wi shed to stress to ne that
this was a drunk man thing. He said, | was
drunk and doing all of this. That was his
expl anation for why he had nmade up that type
of story.

* * %

: .And then he asked the woman to cal
Ken to determine if he were in his apartnent.
The wonan cal | ed, she got no answer. He asked
her poi ntbl ank, could you go upstairs with ne
and, in effect, we’ | | both check his
apartnent. And the woman declined, indicating
that Ken could be sonewhere else in the
buil ding, left his apartnent visiting sonebody
el se, and apparently people do that.

However, should a tag not be turned in,
soneone goes to their apartnent and checks up
on them that is, there has to be a tag
available in order to determ ne whether
there’s sonebody in or out of their room

( TRL3: 1660- 68)
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Dr. Merin testified that Atwater told him he debated with
hi rsel f about what to do. Dr. Merin felt Atwater was trying to
convince himhe was too drunk to have concocted a story. Atwater
told himhe considered calling the police but that his experience
with the police was that when he had been beaten up, the cops woul d
put himin cuffs. (TR13:1668-72)

Dr. Merin then recounted Atwater’s personal history which
i ncluded nmuch of the information Atwater now all eges should have
been presented t hrough unnanmed famly nenbers. He said his nother
was an alcoholic with a nunber of illegitimte children. H s
sister was killed when he was ten and she was eight. He said his
not her woul d beat him and blanme himfor everything. He told Dr.
Merin that he had to quit playing high school football because of
a knee injury, so he quit school. (TR13:1674-75) He noved with
his nmother to Connecticut, went to school five to six nonths and
then quit again. H's nother forced him out of the house and he
noved to the Salvation Arny. He said he got married at 23 or 24
for four nonths. He admtted to slapping his wife when she would
not keep the house clean. (TR13:1675-77) Atwater reported that he
frequently suffered fromm graines for which he takes codei ne and
fiorinol. He saw a nental health professional when he was a
teenager for several nmont hs, but had never been in a
detoxification center and had never received a citation for being
under the influence. (TR13: 1678) He began drinking and doing
marijuana at age 15 or 16. He began taking harder drugs at 19 or
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20. He reported that the anmount of usage varied over the years and
that he was never dependent on them (TR13: 1679) Dr. Merin
characterized Atwater’s use of drugs as self-destructive, but in
his opinion it did not contribute to the hom cide. It was
Atwater’s personality, not the alcohol that resulted in the
hom cide. His personality problens were largely a result of his
fam |y background. Atwater has a difficult antisocial, inpulsive,
hedoni stic, borderline type of personality. (TR13: 1680-87) Dr.
Merin noted that he had received a letter from Atwater’s nother
that reinforced his opinion of her as an egocentric and depriving
kind of nother. (TR13:1705)

Despite this extensive presentation, Atwater now contends t hat
counsel shoul d have done nore. He contends that although Atwater’s
famly testified against him concerning his adm ssions of guilt
that instead of presenting evidence of his intoxication and
psychol ogi cal problens, the jury may have been swayed by addi ti onal
evi dence fromunspecified sources of Atwater’s unremarkable famly
history. This history as related by collateral counsel included
the fact that his parents split up, that he suffered from
nosebl eeds, he had difficulty graspi ng concepts, his new stepfather
was physically and nentally abusive, his sister died in a car
accident, he quit high school to work, his pastor transferred out
of state, at age ei ghteen when he began drinking, he noved out of
his nother’s honme and into the Salvation Arny. (See pgs 23-25,
Initial Brief of Appellant).

42



Al t hough, Atwater concedes that nuch of this evidence was
i ntroduced through Dr. Merin, he suggests that the manner in which
it was presented precluded any real consideration of the evidence.
The record in the instant case belies this assertion. The trial
court considered and wei ghed Atwater’s fam |y background and his
lack of a close famly relationshinp. The court also found
Atwater’ s antisocial behavior and use of alcohol as nonstatutory
mtigation. (TR7: 713-15) Bal anced against this alleged
mtigation, the court bel ow found three aggravating circunstances;
1) During the course of a robbery with a deadly weapon, 2) hei nous,
atrocious or cruel and 3) cold, calculated and preneditated. In
support of the heinous, atrocious or cruel factor, the court found,
and this Court agreed, that Atwater killed his sixty-four (64) year
old victimby inflicting nine (9) stab wounds to the back, eleven
(11) incised wounds to the face, six (6) incised wounds to the
neck, one (1) incised wound to the left ear, one (1) incised wound
to the right shoulder, one (1) incised wound to the right thunb,
nine (9) stab wounds to the chest area including heart and | ungs,
two (2) superficial puncture wounds to the abdonen, a scalp
| aceration on the back of the head as a result of blunt trauns,
mul ti pl e abrasions and contusions about the body, blunt trauma
resulting fromfractured thyroid cartilage, and blunt trauma to the
chest causing nmultiple rib fractures. The nedical exam ner, Dr.
Corcoran, testified that these injuries occurred while Kenneth
Smth was alive, and that death or unconsci ousness woul d not have
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occurred until one to two mnutes after the nost serious, life
t hreatening wounds to the heart were inflicted. (TR7: 707-710)

Atwater v. State, 626 So.2d 1325, 1327-28 (Fla. 1993). |In support

of the CCP factor the court found that it was clear that there was
preplanning, reflection or calculation as evidenced by his
statenments days before and after the nurder, by evidence that he
brought the nurder weapon with him by his use of subterfuge to
enter the victims apartnment and by his | eaving the apartnment in a
cal mand deliberate manner. (TR7: 707-714)

Based on the record in this case, Atwater has not denonstrated

deficient performance by his counsel. Cf. Van Poyck v. State, 694

So.2d 686 (Fla. 1997) Moreover, to nerit relief, Atwater nust show
not only deficient performance, but also that the deficient
performance so prejudiced his defense that, wthout the alleged
errors, there is a "reasonable probability that the balance of
aggravating and mtigating circunstances would have been

different.” Strickland v. Washington, 466 U S. 668 (1984);

Bol ender v. Singletary, 16 F. 3d 1547, 1556-57 (11th Cir.1994). See

al so Robinson v. State, 707 So.2d 688, 695 (Fla. 1998); Rose v.

State, 675 So.2d 567, 570-71 (Fla.1996); Hldwin v. Dugger, 654

So.2d 107, 109 (Fla.1995). Atwater has established neither prong

of Strickl and.

Both trial |lawers representing Atwater were experienced in
capital crimnal trials. Both testified at the hearing concerning
their prior trial experience and their representation of Atwater at
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the trial below. The trial record shows that Atwater was afforded
constitutionally reliable representation. The nere fact that other
w tnesses m ght have been avail able or other testinony m ght have
been elicited is not a sufficient grounds to prove i neffectiveness.

See, Foster v. Dugger, 823 F.2d 402, 406 (1ith G r. 1987), cert.

deni ed, 487 U. S. 1241 (1988). As in Spaziano v. Singletary, 36 F.

3d 1028 (11th Cr. 1994), cert. denied, us. _ , 115 S

911 (1995), “[t]here is nothing in the record to indicate that
[ Atwater’ s] present counsel are either nore experienced or w ser
than his trial counsel, but even if they were, the fact that they
woul d have pursued a different strategy is not enough.” If the
best | awers or even nost good | awyers “coul d have conducted a nore
t hor ough investigation that m ght have borne fruit,” it does not
mean that this attorney’ s performance fell outside the w de range
of reasonably effective assistance. 1d. at 1040, 1041.

Atwater also objects to the notation by the court that the
defendant failed to suggest what other w tnesses should have been
called by the defense counsel to testify to mtigation. He

contends that under Gaskin v. State, 737 So.2d 509 (Fl a. 1999) that

a defendant is not required to plead the nanmes of w tnesses in
order to survive summary judgenent. Noting that there is no
requi renent under rule 3.850 that a novant nust allege the nanes
and identities of witnesses in addition to the nature of their
testinmony in a postconviction notion, this Court in Gaskin ordered
an evidentiary hearing. However, the decision in Gaskin rested on
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the fact that, in contrast to the limted mtigating evidence
actually presented by Gaskin’s trial counsel, Gaskin's notion
presented an extensive litany of inportant facts which painted an
entirely different picture of Gaskin's fam |y background and nent al
condition than the neager picture presented at trial. 737 So.2d
514.

Conversely, in the instant case, the evidence alleged by
Atwater in his post conviction notionis virtually identical to the
famly history recounted by Dr. Merin during the penalty phase.
Thus, while collateral counsel faults defense counsel for failing
to establish the famly history through other w tnesses, he does
not allege that there are other w tnesses who would testify to
sanme. Based on these facts the court could reasonably find that
the notion did not sufficiently allege facts that established
counsel’s performance was deficient or that said deficiency
actual ly prejudiced the defendant.

Based on the foregoing, the trial court properly denied

Atwater’s clai mof ineffective assi stance of penalty phase counsel .
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ISSUE III
WHETHER THE LOWER COURT CORRECTLY DENIED
ATWATER’S CLAIM THAT HE WAS DENIED A PROPER
APPELLATE REVIEW BY THIS COURT BECAUSE
PORTIONS OF THE TRIAL COURT PROCEEDINGS ARE
ALLEGEDLY MISSING FROM THE APPELLATE RECORD
BEFORE THIS COURT.

Atwater’s next claimis that no reliable transcript of his
capital trial exists and that he was deni ed a proper direct appeal
from judgnment and sentence due to omissions in the record. He
al l eges that unspecified pretrial proceedings were nade off the
record and were mssing fromthe appellate record. He al so all eges
that the packet of penalty phase jury instructions is m ssing.

This allegation was summarily denied because it should have
been raised on direct appeal to this Court.? A Mtion to
Suppl enent the record and, if needed, reconstruction of record at
the appellate stage is the renmedy available to an appellate

advocate who clains the necessity of the mssing record for

appel l ate review. Johnson v. Singletary, 695 So.2d 263 (Fla.

1996) . Claims which could have or should have been raised on
direct appeal are not cognizable in a notion to vacate filed
pursuant to Florida Rule of Crimnal Procedure 3.850 and are
therefore subject to summary denial in a post-conviction

proceedi ng. Torres-Arbol eda v. Dugger, 636 So.2d 1321, 1323 (Fl a.

2 The record shows that Atwater presented this claimto this Court
pursuant to a Mdtion to Recall Mndate and/or Reopen the D rect
Appeal filed by Atwater in Cctober of 1995, over two years after
t he judgnent and sentence was affirnmed. The notion was deni ed on
Cct ober 16, 1995.
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1994). Accordingly, this claimis procedurally barred.
Even absent the procedural bar, Atwater failed to denonstrate

any prejudice fromthe alleged m ssing records. See Johnson v.

State, 442 So.2d 193, 195 (Fla. 1983). Atwater does not point to
any specific record which contains clains which he was precl uded
from raising or that nerit any type of relief. For exanpl e

Atwat er woul d be hard pressed to show prejudice fromthe | ack of
“the packet of jury instructions at the penalty phase” because the
instructions are included el sewhere in the record. (TR14: 1811-
1818) Accordingly, it was not error for the lower court to

summarily deny the instant claim
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ISSUE IV

WHETHER ATWATER WAS DENIED EFFECTIVE
ASSISTANCE OF COUNSEL, AN ADVERSARIAL TESTING,
AND A FAIR TRIAL BASED ON HIS CLAIM THAT THE
STATE ELICITED FALSE AND MISLEADING EVIDENCE
AND EXPERT TESTIMONY FROM FBI AGENTS IN
VIOLATION OF THE SIXTH, EIGHTH, AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION
AND THE CORRESPONDING PROVISIONS OF THE
FLORIDA CONSTITUTION.

Atwater’s next claimis that FBI agents provided false and
m sl eadi ng testinony. He surmses that the State nust have

presented evidence which was false, unreliable, msleading and

biased in favor of the State in that they used F.B.l1. agents
Allison Sinons, David Attenberger and Mark Babyak. At wat er
contends since other F.B.1. agents have commtted perjury as to

training experience and findings, these three agents nust have
simlarly commtted perjury. Atwater’s illogical syllogismis that
sone F.B.I. agents have lied; these three witnesses are F.B.I.
agents; therefore, these three also |ied.

This claimwas sunmarily denied as foll ows:

Claim 3: Defendant was denied effective
assi stance of counsel, an adversarial testing,
and a fair trial when the State elicited fal se
and m sl eading evidence and expert testinony
from FBI agents. Defendant states that agents
of the FBI crine |aboratory have conmtted
perjury in other cases; he then states that
FBI agents gave unreliable testinony at his
trial. He added that he was denied the
opportunity to neaningfully cross exam ne or
i npeach these FBI w tnesses; no adversari al
testing occurred, as a result of either the
State w thholding this evidence or counsel
failing to investigate and develop the
evi dence.
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The State responds that defendant’s
conclusion that because sone FBlI agents have
commtted perjury, the FBI witnesses in his
trial also perjured thenselves, is illogical.
The Court agrees, and adds that this portion
of the claim is speculative. As to the
def endant’ s al | egati on of i neffective
assi stance of counsel, the State responds that
defendant has totally failed to allege an
i ssue showi ng either w thheld evidence or any
issue requiring investigation by defense
counsel. Mere speculation or conjecture is
i nsufficient to show prej udi ce for
postconviction relief. R vera v. Dugger, 629
So. 2d 105 (Fla. 1993). The Court finds that
this claimis without nerit.

As noted above, the State presented three F.B.I. agents as
W tnesses. Special F.B.1. agent Allison P. Sinons, the head of the
F.B.1.”s hair and fiber unit, identified a known pubic hair of the
victimas matching a pubic hair renoved from State’s exhibit 6, a
towel . On cross-exam nation she adm tted that the nmatch was not as
positive as a fingerprint, that she had no way of know ng how | ong
the hair had been on the towel and that no other hairs of the
victim were found on Atwater’s submtted clothing nor in the
victims fingernail scrapings. (TR11: 1154 - 1156, 1161 - 1162
1164 - 1165)

Special F.B.I. agent David Attenberger, who had conducted a
shoe print identification in the case, testified that he had
reached no positive findings due to lack of sufficient detail and
uni que features but that the shoes and prints in blood which he
conpared corresponded. (TR11l:1170 - 1180)

The third wtness, special F.B.I. agent Mark Babyak, a
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serologist with the F.B.I. for 15 years with a bachel or of science
in biology from Princeton University, Princeton, N.J., conpared
bl ood on Atwater’s pants and shoes with known bl ood sanples from
Atwater and from the victim He excluded Atwater’s blood as
possibly being that on the pants and shoes. The bl ood was
consistent wwth that of the victim and of about four and a half
percent of the white population. Tests conducted on the towel,
Atwater’s shirt and socks, and the victims fingernail scrapings
identified human blood but were inconclusive as to any further
identification. No blood was found on the hat tested. (TR11:1181
- 1183, 1189 - 1201)

O course, these are matters available at the tinme of the
appeal and, therefore, i1issues not available for postconviction
relief. Atwater attenpts to transform the matter to one for
postconviction review by addition of the claim that counsel was
ineffective either through a failure to investigate or by withheld
evi dence. Atwater has, however, totally failed to all ege an issue
showi ng either withheld evidence or requiring any investigation by

defense counsel. See Correll v. State, 698 So.2d 522 (Fla. 1997).

Atwater’s burden is to showthat there is a reasonable probability
that the outcome would have been different but for counsel’s

m st akes. Strickland v. Washington, 466 U. S. 668 691, (1984).

Mere specul ation or conjecture is insufficient to show prejudice

for postconviction relief. Ri vera v. Dugger, 629 So.2d 105, 107

(Fla. 1993). An issue avail able for appeal cannot be transforned
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into one for postconviction review nerely by adding | anguage of

ineffective assistance. Riverav. State, 717 So.2d 477, 488 (Fl a.

1998); Robinson v. State, 707 So.2d 688 (Fla. 1998); Cherry v.

State, 659 So.2d 1069, 1072 (Fla.1995).
This Court has previously affirmed the summary denial of this

identical claim |In Buenoano v. State, 708 So.2d 941, 947 (Fl a.

1998), this Court stated:

First, we address Buenoano's contention
that the trial court erred in summarily
denying her third notion for postconviction
relief. Buenoano maintains that, based on the
information she has obtained as a result of
the OG investigation into the practices of
Speci al Agent Roger Martz, she is entitled to
an evidentiary hearing on the Brady, Gglio,
and newly discovered evidence clains she
raises in claimll. Summary denial of these
cl ai ns was proper because, as expl ai ned bel ow,
the notion, record, and files conclusively
denonstrate that these clains do not provide a
basis for relief. Roberts v. State, 568 So.2d
1255, 1256 (Fla.1990) (upholding summary
denial of rule 3.850 notion where the notion
and record conclusively denonstrated that the
defendant was not entitled to relief); Fla.
RCim P. 3.850(d); Fla. R App. P. 9.140(1)
(providing that wunless the record shows
conclusively that the appellant is entitled to
no relief, appellate court nust reverse order
summarily denying postconviction relief and
remand for evidentiary hearing).

Buenoano v. State, 708 So.2d 941, 947 (Fla. 1998). See, also

Davis v. State, 736 So.2d 1156 (Fla. 1999).

In the instant case, Atwater has not shown any false or

m sl eadi ng evidence of the F.B.l. experts. Accordingly, as in
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Buenoano, summary denial of these clains was proper because the
notion, record, and files conclusively denonstrate that this claim

does not provide a basis for relief.
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ISSUE V

WHETHER THE PROSECUTOR ELICITED OPINION
TESTIMONY REGARDING BLOOD SPATTER EVIDENCE
FROM UNQUALIFIED WITNESSES AND THE TRIAL COURT
ERRED IN ADMITTING THIS TESTIMONY IN VIOLATION
OF THE FLORIDA RULES OF EVIDENCE AND THE
FOURTEENTH AMENDMENT TO THE UNITED STATES
CONSTITUTION.

Atwater’s next claim is that the trial court erred in
admtting evidence from bl ood spatter experts. He contends that
the experts were not qualified and, therefore, the evidence was
inadm ssible. This claimis procedurally barred as an issue that
could have been and should have been raised on direct appeal

Torres- Arbol eda v. Dugger, 636 So.2d 1321, 1323 (Fla. 1994).

The claimis al so couched in terns of ineffectiveness of trial
counsel in several regards. Atwater alleges that defense counsel
stated on the record that they “l acked any know edge of bl ood stain
pattern analysis and interpretation” and that defense counsel
| acked notice that blood stain pattern evidence would be used and
failed to hear a defense expert. The record does not support this
claim

The context of the quote relied upon by Atwater frompage 1217
of the trial record begins on page 1216 and shows a notion being
made by defense counsel to prohibit the State’s introduction of the
unexpected testinmony of F.B.I. agent M ke Babyak as an expert in
bl ood stain pattern evidence. The State explained that not even
t hey had known of this additional expertise until he flewin the
ni ght before for his testinony. The Court ruled that this w tness

54



could not testify as to the blood stain pattern evidence.
(TR11: 1220)

Counsel ' s statenent of | ack of expertise in blood spatters was
made i n the context of arguing | ack of notice of the State’ s expert
W t ness Babyak on blood spatters and |ack, therefore, of the
opportunity to obtain a defense expert. This argunent was
successful in excluding the wtness' s testinony. The State
unsuccessfully protested that defense counsel was not prejudiced
because they had attenpted to question the assistant nedical
exam ner, Dr. Corcoran, about the blood spatters during his
deposition a few weeks earlier. (TR11l:1216)

Thus, Atwater’s clai mdoes not support any ineffectiveness of
def ense counsel as to F.B.I. w tness Babyak since the State was not
allowed to introduce the evidence. Mor eover, Atwater has not
suggested that the evidence would have hel ped the defense or
affected the outcone.

Atwat er has not established any factual predicate for his
claimthat Dallas Holtman and Fred Marini were not qualified, or
t hat defense counsel had any objection to their being qualified

t hat could have been made in good faith. See N bert v. State, 508

So.2d 1, 3 (Fla. 1987). Dallas Holtnman testified, after

stipul ation by defense counsel as to his qualification as a crine

scene technician for the St. Petersburg Police Departnment for

fifteen years, that his training had i ncl uded bl ood spatter school .

(TR10: 1091- 1092) He identified one photo as showing a blood
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spatter on the wall, “nost likely as he fell and splashed on the
wal | .” (TR10: 1100) This is the only record cite provided by
Atwater and he fails to allege or show how this testinony was
i nadm ssi bl e or prejudicial.

Detective Fred Mariani testified that he had been a police
officer for 17 years, a detective for 16 and assigned to robbery
and homcide for the last 6 years, and had been assigned to about
60 homi cides for St. Petersburg Police Departnent. The State did
not seek to qualify himas an expert. (TR11:1285-1286) Atwater
cites to his testinony at page 1291-1296 as expert testinony
regarding blood stain pattern analysis wthout requisite
credentials and qualifications. Detective Mariani testified as to
phot ographs of the body at the scene and his observations at the
scene that he believed, froma bl oody area on the stonmach, and an
outline on the floor, that the body had been rolled over. (TR11:
1291-1293) He also testified that the fact that the chest area had
no bl ood downward fromthe wounds showed that the person was |ying
down when the wounds occurred. (TR11: 1293) He also noted the
spatter on the wall, but the Court sustained defense counsel’s
objection for |lack of foundation for the prosecutor’s question to
hi m of what woul d cause the spatter. (TR11l: 1294) The prosecutor
inquired then as to the homcide detective's training and
experience in blood stains, and the court then allowed the
guestioni ng based on the detective's answers. (TR11:1294) Atwater
has not shown that the judge abused his discretion in this ruling.
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The detective testified that he thought it could have been from
st onpi ng because of the blood being |ow on the wall and a bl oody
shoe print nearby. (TR11l: 1295-1296) Atwater has not shown how he
was prejudiced by this testinony of the hom cide detective fromthe
phot ographs and his own observations at the scene.

Accordingly, the lower court rejected this claimstating:

Claim 4: The State elicited opinion
testi nony about bl ood spatter evidence froman
unqualified wtness and the testinony was
erroneously admtted into evidence by the
trial court. Defendant adds that trial counsel
was rendered ineffective by the State’'s
presentation of the blood spatter evidence,
and admtted to ineffectiveness. Defendant
states that counsel |acked notice that blood
stain pattern evidence would be used during
trial and failed to hire a defense expert.
Def endant argues that he was denied effective
assi stance of counsel to the extent that his
counsel failed to adequately preserve this
issue or failed to raise it.

The State responds that defendant’s claim
is presented as trial court and prosecutori al
error, but is argued as an ineffective
assi stance of counsel claim The Court agrees,
and notes that questions regarding the
adm ssibility of evidence are reviewable only
on direct appeal. Duest v. Dugger, 555 So.2d
849 (Fla.1990). As to counsel’s |ack of notice
of additional blood spatter evidence from an
FBI agent, and failure to obtain his own
expert, the record shows that defendant’s
counsel made those argunents to the trial
court in a lengthy objection, and the court
upheld the objection and excluded the
testimony of the witness. The defendant cites
def ense counsel’s statenent that he woul d not
be able to <conduct an effective cross-
exam nation of the wtness and would be
denyi ng his counsel [sic] effective assistance
as an adm ssion of ineffective assistance.
However, the Court finds that this argunent
has no nerit, since the testinony was not
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adm tted, and counsel was therefore not
effective [sic].

As this claimis both procedurally barred and without nerit,

the trial court properly denied it.
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ISSUE VI

WHETHER THE COLD, CALCULATED, AND PREMEDITATED
AGGRAVATING FACTOR IS UNCONSTITUTIONALLY
VAGUE. WHETHER MR. ATWATER’S SENTENCING JURY
WAS IMPROPERLY INSTRUCTED ON THE COLD,
CALCULATED, AND PREMEDITATED AGGRAVATING
FACTOR 1IN VIOLATION OF THE EIGHTH AND
FOURTEENTH AMENDMENTS.

This Court has made it clear that clainms concerning the
constitutionality of the cold, calculated and preneditated jury
instruction are procedurally barred unless a specific objectionis

made at trial and pursued on appeal. Bush v. State, 682 So.2d

85(Fla. 1996) The objection at trial nust attack the instruction
itself, by submtting a limting instruction and by meking an

objection to the instruction as wirded. Pope v. State, 702 So.2d

221 (Fla. 1997); Walls v. State, 641 So.2d 381, 387 (Fla.1994),

cert. denied, 513 U. S. 1130 (1995). At trial and on direct appeal

the only jury instruction challenge in the instant case concerned
the heinous, atrocious or cruel instruction. No chal |l enge was

raised to the instruction as now presented. Atwater v. State, 626

So.2d 1325, (Fl a. 1993)

Moreover, as it is a direct appeal issue, it is not properly
raised in a notion for post-conviction relief. Fur t her nor e,
al l egations of ineffective assistance of counsel cannot be used to
circunvent the rul e that postconviction proceedi ngs cannot serve as

a second appeal . Teffeteller v. Dugger, 1999 W. 395697, 24 Fla. L.

Weekly S296 (Fla. 1999)
Finally, even if this claimwas properly before the Court it
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is without nmerit. Phillips v. State, 705 So.2d 1320, 1323 (Fl a.

1997) (hol di ng t hat t he aggravat or was not unconstitutionally vague)

Accord, Jackson v. State, 648 So.2d 85 (Fla. 1994). (Earlier cases

had descri bed Jackson as finding the aggravator unconstitutionally
vague, but denied relief where the evidence of heightened
preneditation led the Court to a finding of harnm ess error and/or
procedural bar for | ack of contenporaneous objection. See Banks v.

State, 700 So.2d 363 (Fla. 1997); Bell v. State, 699 So.2d 674

(Fla. 1997); Larzelere v. State, 676 So.2d 394, 407 (Fla. 1996). )

Al though the jury instruction for the aggravating factor for
cold, calculated and preneditated which was given in this case at

trial in 1990 was later invalidated by this Court in Jackson v.

State, 648 So.2d 85 (Fla. 1994), this Court explained in Munlyn v.

State, 705 So.2d 1 (Fla.1997), Reese v. State, 694 So.2d 678 (Fl a.

1997), and Larzelere v. State, 676 So.2d 394 (Fla.) cert. den. 117

S. . 615 (1996), that the aggravator will stand despite the
faulty instruction “where the facts of the case establish that the
killing was CCP under any definition.” Mnlyn. This Court went on
to approve the aggravator in Mnlyn on evidence establishing a
hei ght ened preneditation. In the instant case, this Court on
di rect appeal specifically approved the trial court’s finding that
the nurder was commtted in a cold, calculated, and preneditated
manner w thout pretense of legal or noral justification. Atwater
v. State, 626 So.2d 1325, 1329 (Fla. 1993). Accordingly, this
cl ai mwas properly deni ed.
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ISSUE VII

WHETHER THE STATE FAILED TO REVEAL ANY

PROMISES OF LENIENT TREATMENT TO WITNESSES IN

VIOLATION OF THE EIGHTH AND FOURTEENTH

AMENDMENTS TO THE UNITED STATES CONSTITUTION.
Atwater’s next allegation is that State wtness M chael
Pai nter recei ved a reduced sentence, after testifying for the State
agai nst Atwater. Atwater contends that Painter was sentenced to
two years for sexual battery on a nentally disturbed woman, and
that he served only six nonths. Accordingly, he maintains that the
W tness nust have been prom sed | enient treatnment. This claimwas
summarily denied as the notion, record, and files conclusively

denonstrate that this claimdoes not provide a basis for relief.

Buenoano v. State, 708 So.2d 941, 947 (Fla. 1998).

At trial, Mchael Painter testified that he was i n custody but
t hat he had nmade the sane statenments as his testinony to the police
before the date of the offense for which he was in custody. (TR11:
1320- 1321) Painter testified that neither the State nor his
defense counsel in the pending crimnal case had prom sed him
anything in exchange for his testinony. (TRLl1l: 1321-1322)

A bal d allegation, contrary to the record, that a prom se was
made to the witness does not warrant postconviction relief. See

Phillips v. State, 608 So.2d 778, 780 (Fla. 1992); Wight v. State,

581 So.2d 882 (Fla. 1991); Gorhamv. State, 521 So.2d 1067, 1069
(Fla. 1988). Atwater has not shown that “the State was granting

special favors to Painter” nor that defense counsel had any
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different cross-exam nation that could possibly have been nade of
this w tness.

Moreover, Atwater failed to establish that even if a deal had
been made and not discl osed, that he was prejudi ced under Brady V.
Maryl and, 373 U. S. 83(1963). To denonstrate materiality under
Brady, Atwater nust establish a reasonabl e probability exists that
t he outcone of the case would have been different. See Kyles v.
Wiitley, 514 U S. 419 (1995). In analyzing this issue the Court
expl ai ned that courts nmust focus on whether the favorabl e evidence
coul d reasonably be taken to put the whole case in such a different
light as to underm ne confidence in the verdict. 1d. at 435. 1In

Wite v. State, 729 So.2d 909 (Fla. 1999), this Court considered a

simlar claimand held that materiality had not been established
where the record showed that the w tness had been t horoughly cross-
exam ned.

At Atwater’s trial, Painter testified that he was Atwater’s
aunt’s next door nei ghbor and that he had known Atwater for four or
five nonths before Atwater nurdered Smth. (TR14: 1604) He
testified that whenever he talked to Atwater about his aunt and
Kenny Smth, Atwater would get upset. (TR14: 1609) About a week
before the nurder he was drinking and snoking pot with Atwater and
Atwater told him that when he drank liquor or wne he sort of
bl acked out. (TR14: 1612) Atwater told him Kenny pushed Adele
down. (TR14: 1614) On cross he admtted that except for one tine,
t he nunber of tines he had seen Atwater drink that Atwater appeared
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to be in control. That one tinme he heard that Atwater was running
down the street kicking in doors. (TR14: 1615) Atwater told him
that he was going to get Smth at |east four to six weeks before
the nurder. Normally, Atwater was a peaceful person. (TR14: 1616-
21)

Beyond testinony that Atwater had threatened to get Smth
before the nurder, Painter did not inplicate Atwater in the crine.
Mor eover, defense counsel was able to use Painter in support of the
contention that Atwater was intoxicated at the tinme of the offense
and that his use of alcohol had previously resulted in blackouts
and erratic behavior. Under these circunstances, the record
refutes any contention that evidence of Painter’s subsequent
sentence coul d reasonably be taken to put the whole case in such a
different light as to underm ne confidence in the verdict.

Accordi ngly, because the notion, record, and files
concl usively denonstrate that this claimdoes not provide a basis

for relief, summary denial of this claimwas proper. Buenoano v.

State, 708 So.2d 941, 947 (Fla. 1998).

64



ISSUE VIIT

WHETHER THE TRIAL COURT IMPROPERLY FAILED TO
FIND THE STATUTORY MITIGATING CIRCUMSTANCE OF
NO SIGNIFICANT CRIMINAL HISTORY AND ATWATER’S
RESULTING DEATH SENTENCE IS UNRELIABLE IN
VIOLATION OF THE SIXTH, EIGHTH, AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION
AND THE CORRESPONDING PROVISIONS OF THE
FLORIDA CONSTITUTION.

Atwater next alleges, wthout factual support, that the
“underlying conviction ... was obtained in violation of M.
Atwater’s rights under the Sixth, Ei ght, and Fourteenth
Amendnents.” Until overturned in the specific case, a prior
judgenent and sentence is presuned valid and not subject to

collateral attack in a different case. Mann v. State, 482 So. 2d

1360, 1361 (Fla. 1986), sentence reversed on other grounds at 844

F.2d 1446 (11th CGr. 1988); Adans v. State, 449 So.2d 819, 820

(Fla. 1984); cf. Long v. State, 529 So.2d 286 (Fla. 1988).
As At wat er has not denonstrated i neffectiveness of counsel nor
shown that counsel had any issue which could have been raised in

good faith, this claimwas properly denied.
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ISSUE IX
WHETHER THE TRIAL COURT FAILED TO ASSURE MR.
ATWATER’S PRESENCE DURING CRITICAL STAGES OF
HIS CAPITAL PROCEEDINGS, IN VIOLATION OF THE
FIFTH, SIXTH, EIGHTH, AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION.

Atwater alleges that he was involuntarily absent from al
pretrial proceedings after his first appearance and from bench
conf erences. Atwater seens | ess certain whether he was present
during “off the record proceedings” but clains that it would
“appear that he was” involuntarily absent. Wether he was absent

from proceedings is an issue available for appeal and barred from

postconviction relief. Rivera v. Dugger, 629 So.2d 105, 107 (Fl a.

1993) .
In addition to being procedurally barred, this claimis also
without nmerit as Atwater has not alleged any prejudice from his

absence frombench conferences. See Hardwi ck v. Dugger, 648 So. 2d

100, 105 (Fla. 1994). This Court has already held that a
def endant’ s absence frombench conferences i s not fundanental error

where no objection was made. Cole v. State, 701 So.2d 845 (Fla.

1997); Shiner v. State, 452 So.2d 929 (Fla. 1984). 1In Cole, this

Court held that a defendant has no constitutional right to be
present at bench conferences involving purely l|legal matters.
Atwater has not alleged that he was absent from any bench
conference involving nonl egal matters.

Bench conferences are not per se critical stages of a crim nal

pr oceedi ng. Wight v. State, 688 So.2d 298, 300 (Fla. 1996)
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Har dwi ck, supra. In Hardwick, this Court affirned denial of

postconviction relief, whichincludedthe allegation of ineffective
assi stance of counsel for failure to object to defendant’ s absence
from bench conferences. This Court noted that Hardw ck failed to
show prejudi ce fromhi s absence at the bench conferences. Hardw ck
also rejected that defendant had suffered any ineffective
assi stance fromhis absence fromdepositions. Under Florida |aw,
a defendant has no absolute right to be present at depositions.
Rul e. 3.200(h)(7), Fla.R CrimProc., which was 3.220(h)(6) in 1989.

At wat er does not here specify which pretrial proceedings he

clains were critical stages. In Rose v. State, 617 So.2d 291, 296
(Fla. 1993), this Court explained that a defendant’s right to be
present even at critical stages of proceedi ngs depends on whet her
“his presence woul d contribute to the fairness of the proceedi ngs.”
Whet her the defendant’s absence anmobunted to a violation of due
process “should be considered in |ight of the whole record.” 1d.

Pretrial notions are nost usually purely |egal argunent on

purely |egal matters. See Stano v. State, 473 So.2d 1282, 1287

(Fla. 1985). At wat er does not specify any particular prejudice
fromhis absence fromany particular pretrial proceeding. Insofar
as Atwater’'s allegation mght be intended to include pretrial
notions, the analysis in Cole is instructive. A defendant has no
constitutional rights to be present at proceedi ngs which involve
purely legal matters. Atwater has not alleged that any pretrial

matter was nore than a purely legal matter. See Poneranz v. State,
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703 So.2d 465, 470 (Fla. 1997); Corey v. State, 653 So.2d 1009,

1012 (Fla. 1995); Beltran-lLopez v. State, 583 So.2d 1030, 1032

(Fla. 1991); Roberts v. State, 510 So.2d 885, 890 (Fla. 1987);

Garcia v. State, 492 So.2d 360, 363-364 (Fla. 1986). Stano v.

State, 473 So.2d 1282, 1287 (Fla. 1985); Herzog v. State, 439 So. 2d

1372 (Fla. 1983).

The hearing of April 18, 1990, and April 26, 1990, on the
defense notions to continue trial are part of the appellate record.
(TR16: 1878 - 1912) Neither transcript reflects Atwater’s
presence. The first was denied without prejudice to see if
depositions could be rescheduled to an earlier date. The second
was deni ed wi t hout prejudice after defense counsel admtted that no
depositions had been concl uded but expressed concern for the need
for additional preparation for the penalty phase. The court
i ndi cated that defense counsel was free to raise the notion to
continue trial should anything devel op about an insanity defense
and that there would be tine between the guilt and penalty phase
for further preparation by defense. (TR13: 1902 - 1904, 1909)
Because these records are available, Atwater has the burden of
show ng that he was prejudiced by his absence. As this claimis

barred and without nerit, it was properly sunmarily deni ed.
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ISSUE X
WHETHER THE STATE FAILED TO PROVE EACH AND
EVERY ELEMENT OF THE OFFENSES CHARGED AGAINST
MR. ATWATER IN VIOLATION OF THE EIGHTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION.

Atwater’s next claim that the state failed to prove each
el emrent of the offenses charged, is a matter that could have been
and should have been raised on direct appeal. Post conviction
nmotions do not operate as a second appeal to allow defendants to
rai se i ssues that are appropriate for direct review. Accordingly,
this claimis procedurally barred.

Moreover, this claimis without nerit. For exanple Atwater
all eges insufficient evidence to prove preneditation in that the
State did not show that he was “not intoxicated or otherw se
mental ly capable of formng specific intent on the night of the

crine. The State does not have to disprove voluntary

i ntoxication. Sochor v. State, 619 So.2d 285, 290 (Fla. 1993).

The State’s evidence included that Atwater announced that he
was going to kill the victim |ooked for himfor three days, lied
both orally and in signing the guest |og that he was the victims
grandson to gain entrance to the victinis apartnent where he
st abbed hi mover 40 tines and robbed him and then left “in a calm

and del i berate nmanner.” Atwater v. State, 626 So.2d 1325, 1329

(Fla. 1993). After the nurder Atwater told several famly nenbers
i ncluding his Aunt Adel e Coderre that he had done it. [d.
Atwater did not take the stand in his own defense nor present
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any witnesses in the guilt phase. He does not suggest what his
counsel shoul d have done to investigate a defense of intoxication.
In light of Atwater’'s own actions near the tinme of the offense,
there was no defense of intoxication for defense counsel to

investigate. Blaylock v. State, 600 So.2d 1250 (Fla. 3d DCA 1992);

Mendyk v. State, 592 So.2d 1076 (Fla. 1992).

Addi tionally, Atwater has not shown i neffectiveness of counsel
in the guilt phase of this claim Defense counsel nade an effort
to show appellant’s intoxication for the penalty phase as
mtigation. However, Atwater’s own statenent to the appointed
confidential psychologist Dr. Merin was that he had a few beers and
six to seven shots of Chevas Regal but was not drunk. (TR13:1660)
Atwater related to Dr. Merin the ruse he had used to get by the
desk clerk at victim s apartnent, including asking her not to cal
the victimto tell himthat he was com ng so he could surprise the
victim (TR13: 1664) Atwater described going into the victinms
apartnment and finding himalready dead, getting the victim s bl ood
on his hand and wiping it on his pants. He described telling the
desk clerk he had not gai ned entrance and she shoul d check on the
occupant. Atwater told Dr. Merin he was acting this way, telling
the desk clerk this story, because he was drunk. (TR13: 1664 -
1666) Dr. Merin said he interpreted Atwater’s different stories to
hi mas to whether he was drunk or not as neaning that he woul d say
what ever fit his needs at the mnute. (TR13: 1666 - 1667) Dr. Merin
said Atwater’s detailed story to himand its reflected reasoning
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was not the thinking of a drunk person. (TR13: 1668) Atwater told
Dr. Merin of his actions after finding the victim dead and of
telling his Aunt Adel e, Cousin Janet and her boyfriend, Daniel, of
finding the victimdead. (TR13:1669 - 1671)

Dr. Merin had also discussed with Atwater the facts of his
early life and devel opnent, including hone |ife, education and
heal t h. (TR13: 1678) Dr. Merin did not feel that Atwater’s
admtted history of substance abuse was a contributing factor to
the homcide. (TR13: 1680) He felt Atwater was, at nost, mldly
intoxi cated. (TR13: 1680)

Based on the foregoing, Atwater’s <claim is not only

procedurally barred, but, also w thout nerit.
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ISSUE XI

WHETHER MR. ATWATER’S GUILT/INNOCENCE PHASE
JURY INSTRUCTIONS WERE ERRONEOUS, UNRELIABLE,
UNSUPPORTED BY THE EVIDENCE, AND DENIED HIM
DUE PROCESS, EFFECTIVE ASSISTANCE OF COUNSEL,
A PROPERLY INSTRUCTED JURY, AND HIS RIGHTS
UNDER THE FIFTH, SIXTH, EIGHTH, AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION
AND THE CORRESPONDING PROVISIONS OF THE
FLORIDA CONSTITUTION.

At wat er adds that he was deni ed effective assistance of tri al
counsel for failure of counsel to raise or to preserve the now
asserted challenges to certain jury instructions. The chall enge
appears to be that the arned robbery, felony nurder, voluntary
i ntoxication, third degree nurder, sufficiency of the evidence,
sanity and corpus delicti instructions given were erroneous.
Challenges to jury instructions are procedurally barred as
available for appeal and, therefore, are not issues for

postconviction relief. Cdark v. State, 690 So.2d 1280, 1284 (Fl a.

1997). Accordingly, this claimwas correctly denied by the | ower
court.

Mor eover, Atwater has not expl ained how the instructions were
“materially erroneous” and case law relied on by Atwater is

i napplicable to this case. The reasoning in Smth v. State, 539

So.2d 514 (Fla. 2d DCA 1989), and disapproved in State v. Smth,

573 So.2d 306 (Fla. 1990), on the issue of jury instructions is
instructive. Contrary to the Second District, this Court said that
whet her the jury instruction on excusabl e hom ci de was conpl et e was
not an issue of fundamental error that could be reviewed w thout
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preservation of the issue.

Both Franklin v. State, 403 So.2d 975 (Fla. 1981), and Robl es

v. State, 188 So.2d 789, 793 (Fla. 1966), relied on by Atwater,
held that it is error not to instruct on the underlying felony when
the instruction for felony nurder is given. Unli ke the present
case, both are cases on appeal from the judgenent and sentence
rather than from postconviction orders. The underlying felony in
the instant case was robbery, and the conplete instruction on
robbery was given. (TR12: 1474 - 1476) Additionally, there was
sufficient evidence of preneditation to support the jury verdict of
first degree nmurder, as charged, without regard to the theory of

fel ony nurder. I n Dobbert v. State, 456 So.2d 424, 430 (Fla

1984), this Court distinguished Robles where there was sufficient
evi dence of preneditation to support the jury verdict.

In Anderson v. State, 276 So.2d 17 (Fla. 1973), relied on by

Atwater, this Court reversed on direct appeal for failure of the
trial court to define or explain preneditation. To the contrary in
the instant postconviction proceeding, the instruction on
preneditation was conplete as given. (TR12: 1469 - 1470)

Atwater additionally clains that the erroneous guilt phase
instruction on robbery affected the penalty phase, wherein the jury
was instructed that it was an aggravating circunstance if they
found that the nurder occurred during a robbery. Atwater fails to
expl ai n what was erroneous about the robbery instruction as given
in the guilt phase. |Issue I X of Atwater’s brief on direct appeal
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argued that: “The trial court (1) erroneously instructed the jury
on the aggravating circunstance that the nurder was commtted
during a robbery and (2) erroneously found this circunstance to
exist.” As an issue available for appeal and actually raised on
appeal, his claimis barred from postconviction revi ew.

Atwater’s postconviction notion adds to this claimthat the
jury instructions were unsupported by the evidence. Sufficiency of
the evidence is an issue for direct appeal rather than
postconviction relief. 1Issue Il of Atwater’s appeal brief raised
sufficiency of the evidence and the jury instruction on felony
murder and clained that: “Because robbery was not proved, Atwater
did not receive a trial by jury on preneditated nurder, and
instructing the jury on felony nmurder was harnful error.” This
cl ai m was deni ed.

Atwater’s attenpt to elevate this claimto one of ineffective
assistance also fails. This Court continues to reject issues that
could and should have been raised on direct appeal and are

procedurally barred, Mharaj v. State, 684 So.2d 726, 728 (Fla.

1996), "even if couched in ineffective assistance |anguage."”

Johnson v. Singletary, 695 So.2d 263, 265 (Fla.1996); Robinson v.

State, 707 So.2d 688 (Fla. 1998). The trial court's sunmary deni al

of these clains should be affirned.
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ISSUE XII1

WHETHER ATWATER’S RIGHTS UNDER THE EIGHTH AND
FOURTEENTH AMENDMENTS WERE DENIED BY THE
JURY’'S AND THE JUDGE’S CONSIDERATION OF NON-
STATUTORY AGGRAVATING CIRCUMSTANCES. WHETHER
THE PROSECUTOR’S ALLEGEDLY INFLAMMATORY AND
IMPROPER COMMENTS AND ARGUMENT, NON-STATUTORY
AGGRAVATING FACTORS AND THE SENTENCING COURT’S
RELIANCE ON THESE NON-STATUTORY AGGRAVATING
FACTORS RENDERED ATWATER’S CONVICTION AND
DEATH SENTENCE FUNDAMENTALLY UNFAIR AND
UNRELIABLE IN VIOLATION OF THE SIXTH, EIGHTH
AND FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION.

Atwater’s next claim is based on allegedly “inadm ssible

victiminpact information as defined by Booth v. Maryl and, 482 U. S.

496 (1987)” In Farina v. State, 680 So.2d 392, 399 (Fla. 1996),

this Court noted that the U S. Suprenme Court receded fromBooth in

Payne v. Tenn., 501 U. S. 808, 827 (1991), overturning all except
the prohibition on the opinion of famly nenbers on the crine.
Atwater admits that a portion of Booth was |ater overturned but
wants to rely on its being the law at the tinme of his trial.
However, Atwater may not rely on case lawwhich is | ater overturned
to obtain a new trial. See Farina at 399 (holding that victim
i npact evidence conporting with Payne could be introduced on

remand.) Accord, Lawence v. State, 691 So.2d 1068, 1072 (Fl a.

1997). Additionally, the issue is procedurally barred as avail abl e

for appeal, Hardw ck v. Dugger, 648 So.2d 100, 103 (Fla. 1994), or

not preserved for appellate review. Bryan v. Dugger, 641 So.2d 61,

65 (Fla. 1994); G ossnman v. State, 525 So.2d 833 (Fla. 1988); cf.

Jackson v. Dugger, 547 So.2d 1197, 1198 (Fla. 1989).
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At wat er does not cite to the record to support his claimthat
“[e] vidence and argunent was presented to the jury concerning the
character of the victim... [which] anmounted to urging the jury to
consider a non-statutory aggravating circunstance and was
i nadm ssible victim inpact information ....”" Initial Brief of
Appel l ant, page 77. The State put on no evidence in the penalty
phase; the jury was not instructed as to victiminpact evidence;
and the State’'s penalty argunents nmade no reference to the
character of the victim (TR13/14: 1533 - 1537, 1769 - 1788)

Atwater goes on to allege, without citation to the record,
that the judge and jury “were presented with and consi dered non-
statutory aggravating circunstances.” Initial Brief of Appellant,
page 77. This claim is not supported by the record and,
furthernore, such issues are available for appeal and not issues
for postconviction relief. |1ssues about the sentencing phase were
rai sed on appeal, including issues of the propriety of sone of the
jury instructions.

At wat er al so urges error based on all egedly inproper argunent
of the prosecutor and inproper eliciting of opinion testinony from
W t nesses. Again, however, Atwater does not support this
contention by reference to the record. Wthout further specificity
At wat er has not established prejudice nor that the alleged error
truly exists. Moreover, even if the record did support the claim
such i ssues are avail able for appeal and barred for postconviction

relief. Cherry v. State, 659 So.2d 1069, 1071 (Fla. 1995).
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As Atwat er has not established that defense counsel had any
good faith issue supporting an objection, Atwater has not shown
i neffective assistance on this claim This claim was correctly

deni ed.
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ISSUE XTIIT

WHETHER ATWATER WAS DENIED THE EFFECTIVE
ASSISTANCE OF COUNSEL DURING VOIR DIRE OF HIS
TRIAL, IN VIOLATION OF THE SIXTH, EIGHTH, AND
FOURTEENTH AMENDMENTS. WHETHER TRIAL COUNSEL
WAS RENDERED INEFFECTIVE BY ACTIONS OF THE
PROSECUTION AND THE TRIAL COURT.

Atwat er’s next contention is that counsel was ineffective for
failing to question prospective jurors nore thoroughly on their
views of “mmjor issues” of the case. Specifically, Atwater clains
that the jurors shoul d have been questioned about “nental ill ness,
drugs, child abuse” and nore expansively than they were about
capi tal puni shment and al cohol abuse. Initial Brief of Appellant,
page 80. This claim was summarily denied by the |ower court as
fol |l ows:

Claim 14: The defendant’s counsel was
ineffective during voir dire; counsel was
rendered ineffective by actions of the State
and the trial court. Defense counsel failed to
guestion prospective jurors about major issues
in defendant’s case: nental illness, drugs,
and child abuse. Prospective jurors were only
superficially questioned about their views on
capi tal puni shnent and al cohol abuse.

The State responds that nental illness,
drugs and child abuse were not maj or issues in
def endant’ s case, but were expl ored by defense
witness Dr. Merin in the penalty phase, based
on what the defendant had told Dr. Merin about
his childhood and his substance abuse. The
State adds that the prospective jurors were
extensively questioned about their views of
capital punishnment. Defendant does not show
that counsel’s alleged om ssions on voir dire
woul d have changed the outcone or that
counsel’s voir dire was a substantial and
serious deficiency reasonably below that of
conpet ent counsel

The Court has reviewed the record, and
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agrees wth the State that nental illness,
drugs and child abuse were not major issues in
this case. The Court finds that this claimhas
no nerit, and defendant’s claimof ineffective
assi stance of counsel also has no nerit.

As the trial court found, nental illness, drugs and child
abuse were not major issues in this case. The record shows that
they were only brought up by defense witness Dr. Merin in the
penal ty phase based on what the Atwater had told the doctor about
his chil dhood devel opnent and substance abuse. In Iight of Dr.
Merin’s conclusions, the record does not support that these were
maj or i ssues even in the penalty phase.

Bet ween the prosecutor’s and defense counsel’s questioning,
the prospective jurors were extensively questioned about their
vi ews of capital punishnent. The majority of the defense voir dire
was about the jurors’ views of capital punishnent. Atwater has not
shown that counsel’s om ssions on voir dire would have changed the

outcone or that it was “a substantial and serious deficiency

reasonably bel ow that of conpetent counsel.” Smth v. State, 445

So. 2d 323, 325 (Fla. 1983); Johnston v. Dugger, 583 So.2d 657, 662

(Fla. 1991).
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ISSUE XIV
WHETHER ATWATER’S SENTENCE RESTS UPON
UNCONSTITUTIONALLY AUTOMATIC AGGRAVATING
CIRCUMSTANCES, IN VIOLATION OF THE SIXTH,
EIGHTH, AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION.

This claim is based on Atwater’s allegation that two
instructions given in the penalty phase are unconstitutionally
automatic aggravating factors: (1) that the nurder was conmtted
whi | e engaged in the conm ssion or attenpt to commt a robbery, and
(2) that the nurder was commtted in a cold, calculated and
prenedi tated manner. Both instructions were raised as error on

di rect appeal and rejected by the Florida Suprene Court. Case |aw

relied on by Atwater in this claimpredates the mandate and coul d

have been raised on the appeal. As issues avail able for appeal,
they are not issues for postconviction relief. Lopez v.

Singletary, 634 So.2d 1054, 1056 (Fla. 1993); Bolender v. State,

658 So.2d 82 (Fla. 1995); Jennings v. State, 583 So.2d 316, 323 n.

3 (Fla. 1991); See Kennedy v. Singletary, 599 So.2d 991, 992 (Fl a.

1992). Accordingly, this claimshould be denied as procedurally
barr ed.
Moreover, this Court has repeatedly rejected the argunent that

the aggravating factors are automatic. Cdark v. State, 443 So.2d

973, 978 (Fla. 1983); Blanco v. State, 706 So.2d 7 (Fla. 1997),

concurring opinion of J. Wells conpiling the case law, Smth v.

Dugger, 565 So.2d 1293, 1297 (Fla. 1998). In Bol ender v. Dugger,

564 So.2d 1057, 1059 (Fla. 1990), this Court refused to permt
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rai sing ineffectiveness of counsel when the i ssue was procedurally
barred because the death sentence was “fully considered” on direct
appeal .

Atwater’'s reliance on Stringer v. Black, 112 S. C. 1130

(1992), is msplaced. Stringer, which was decided after Atwater’s
trial in 1990, did not announce a change in | aw and was consi st ent

with this Court’s analysis on direct appeals. Kennedy V.

Singletary, 599 So.2d 991, 992 (Fla. 1992). This Court in Kennedy
concluded that Stringer required only that the Court conduct
harm ess error analysis on any sentence for which an invalid

aggravating factor was considered. In MIlIs v. Singletary, 606

So.2d 622, 623 (Fla. 1992), this Court specifically found that

Stringer was not to be retroactively applied. In Johnson v.

Singletary, 612 So.2d 575 (Fla. 1993), this Court held that the
issue of invalidity of an aggravating factor was procedurally
barred for postconviction relief for lack of contenporaneous

objection. Accord, Sins v. Singletary, 622 So.2d 980 (Fla. 1993).

The 1issue of whether Atwater’s sentencing * ‘genuinely
narrow ed] the class of persons eligible for the death penalty, ’

Zant v. Stephens, 462 U. S. 862, 876 (1983),” is an issue for appeal

and procedurally barred for postconviction relief. Marek V.
Singletary, 626 So.2d 160, 162 (Fla. 1993). Simlarly, the Maynard
v. Cartwight, 486 U S. 356, 362 (1988), claimurged by Atwater, is

barred for postconviction relief. Porter v. State, 653 So.2d 374,

380 (Fla. 1995); Bryan v. Dugger, 641 So.2d 61, 65 (Fla. 1994).
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Simlarly, this Court has rejected the holding in Engberg v. Myer,

820 P. 2d 70 (Wo. 1991). See Blanco v. State, supra.

To the extent this issue is based on case |aw postdating
Atwater’s trial, counsel is not ineffective for failing to be

clairvoyant, Bottoson v. Singletary, 685 So.2d 1302 (Fla. 1997),

and where the i ssue i s based on case | aw predating Atwater’s trial,
counsel is not ineffective for failure to make futile objections.

Magill v. State, 457 So.2d 1367, 1370 (Fla. 1984); Maxwell v.

Wai nwright, 490 So.2d 927, 932 (Fla. 1986). As relief is not
warranted on any of the underlying clains, Atwater has failed to
establish either deficient performance or prejudice. Accordingly,

this clai mwas properly deni ed.
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ISSUE XV

WHETHER ATWATER’S EIGHTH AMENDMENT RIGHTS WERE
VIOLATED BY THE SENTENCING COURT’S REFUSAL TO
FIND AND WEIGH THE MITIGATING CIRCUMSTANCES
SET OUT IN THE RECORD.

Once again appellant is raising a claimthat coul d have been,
shoul d have been and, in fact, was raised on direct appeal. On
direct appeal, this Court rejected the claimas foll ows:

Finally, we reject Atwater's claimthat the
sentencing order did not clearly state which
nonstatutory mtigating factors
the judge found or what weight he gave them
Wth respect to nonstatutory mtigating
factors, the sentencing order states:

In considering any other aspect of
Def endant' s character or record and any ot her
circunstances in the evidence which was
proffered as a mtigating circunstance, the
Court has carefully considered the foll ow ng:
whet her the Defendant was under the influence
of mental or enotional distress (even if not
"extrene"); whether the Defendant's capacity
to appreciate the crimnality of his conduct
or to conformhis conduct to the requirenents

of law  was i npai red (even i f not
"substantially" i npai r ed) by | ack of
intelligence, personality di sorder,

consunption of alcohol or a perception that
his aunt was being treated abusively by the
victim The Court additionally considered and
wei ghed the Defendant's fam |y background and
his lack of a close famly relationship. Al
of these factors were presented to the jury
during the penalty phase of the proceedings in
this case, as well as now being fully
consi dered and wei ghed by the Court.

Wile the judge did not indicate the

extent to which each factor existed, it is
evident that he found nonstatutory mtigation
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to exist and that he carefully weighed it in
hi s deli berations.

Atwater v. State, 626 So.2d at 1329-1330.

Accordingly, this claim should be denied as procedurally

barred. Hall v. State, 1999 W 462617, 24 Fla. L. Wekly S350 (Fl a.

1999) (The trial court correctly found claim to be procedurally
barred in that it was raised and addressed by Court on direct

appeal .)

Mor eover, Canpbell v. State, 571 So.2d 416 (Fla. 1990) did not
becone final until after Atwater was sentenced.? This Court has

hel d that Canpbell is not to be applied retroactively. G ossman v.

Dugger, 708 So.2d 249, 253 (Fla. 1997); Turner v. Dugger, 614 So. 2d

1075, 1079 (Fla. 1992).
Based on the foregoing, the state urges this court to deny the

cl ai mas procedurally barred.

3 Trial commenced on May 1 - 4, 1990, the sentencing phase was on
May 16 - 17, 1990 and sentencing was held on June 25, 1990. This
Court’s opinion in Canpbell issued on June 14, 1990 and rehearing
was deni ed on Decenber 13, 1990. Atwater’s sentencing on June 25,
1990, preceded the Canpbell opinion becomng final, after
reheari ng.
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ISSUE XVI

WHETHER FLORIDA’S CAPITAL SENTENCING STATUTE
IS UNCONSTITUTIONAL ON ITS FACE AND AS APPLIED
IN THIS CASE BECAUSE IT FAILS TO PREVENT THE
ARBITRARY AND CAPRICIOUS IMPOSITION OF THE
DEATH PENALTY, AND IT VIOLATES THE
CONSTITUTIONAL GUARANTEES OF DUE PROCESS AND
PROHIBITING CRUEL AND UNUSUAL PUNISHMENT.

Atwater’s next claim a challenge to the facial validity of
the death penalty statute, clearly could have been rai sed on direct

appeal . It nust be denied as procedurally barred. Jennings v.

State 583 So.2d 316, 322 (Fla. 1991) 1In addition, clains relating
to jury instructions are consistently rejected in collateral
proceedi ngs as they should be raised both at trial and on direct

appeal . See, Johnston v. Dugger, 583 So.2d 657, 662-663, n. 2

(Fla. 1991); Gorham v. State, 521 So.2d 1067, 1070 (Fla. 1988)
(“Because a claimof error regarding the instructions given by the
trial court should have been rai sed on direct appeal, the issue is
not cogni zable through <collateral attack”). No relief 1is
war r ant ed.

Moreover, this claim has consistently been rejected on the

merits. Blanco v. State, 706 So.2d 7 (Fla. 1997); WIlianmson v.

State, 681 So.2d 688, 698 (Fla. 1996); Thonpson v. State, 619 So. 2d

261, 267 (Fla. 1993); Thonpson v. State, 553 So.2d 153 (Fl a. 1989).

Atwater adds to this issue that electrocution is cruel and
unusual puni shnent. This claimis also barred as a claimthat
could have been raised on direct appeal. This Court has also

di sagreed with this contention. Pooler v. State, 704 So.2d 1375
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(Fla. 1997); Jones v. State, 701 So.2d 76 (Fla. 1977).

Furthernmore, this claim is waived because Atwater only gets
execution by electrocution, if he elects it over lethal injection.

See, Stewart v. LaGand, 526 U. S. 115 (1999)(Inmate sentenced to

death waived claim that execution by lethal gas violated Eighth
Amendnent ' s prohi bition of cruel and unusual puni shnent by choosi ng
to be executed by lethal gas rather than |l ethal injection, where
state law provided inmates with choice of execution by |ethal gas
or lethal injection, and nmade |l ethal injection the default form of

execution.)
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ISSUE XVIT

WHETHER ATWATER WAS DENIED THE EFFECTIVE
ASSISTANCE OF COUNSEL AT THE PRE-TRIAL PHASE
OF HIS TRIAL, IN VIOLATION OF THE SIXTH,
EIGHTH, AND FOURTEENTH AMENDMENTS. WHETHER
TRIAL COUNSEL WAS RENDERED INEFFECTIVE BY
ACTIONS OF THE PROSECUTION AND THE TRIAL
COURT.

This claimis essentially arepetition of Issues Il and I X in
which Atwater clains he was not present at pretrial hearings and
did not neet with defense counsel prior to depositions. For the
foregoing reasons, this claimwas correctly deni ed.

Atwater adds to this claima contention that trial counse
“did not allow for any neaningful relationships to exist between
counsel and their client.” Initial Brief of Appellant, pgs.91-92.
The U. S. Suprene Court has rejected that a defendant is entitled to

any “meani ngful relationship” wwth counsel. Morris v. Slappy, 103

S. C. 1610 (1983).
As Atwater has not denonstrated any new claim of

i neffectiveness of counsel inthis claim it was correctly deni ed.
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ISSUE XVIII

WHETHER MR. ATWATER’S TRIAL COURT PROCEEDINGS
WERE FRAUGHT WITH PROCEDURAL AND SUBSTANTIVE
ERRORS WHICH CANNOT BE HARMLESS WHEN VIEWED AS
A WHOLE SINCE THE COMBINATION OF ERRORS
DEPRIVED HIM OF THE FUNDAMENTALLY FAIR TRIAL
GUARANTEED UNDER THE SIXTH, EIGHTH, AND
FOURTEENTH AMENDMENTS.

Atwater’s next claimasserts that the conbined effect of all
alleged errors in this case warrants a new trial and/or penalty
phase. This cunulative error claimis contingent upon Atwater’s
denonstrating error in at |least two of the other clains presented
in his notion. For the reasons previously discussed, he has not
done so. Thus, the claim nust be rejected because none of the
al | egations denonstrate any error, individually or collectively.
Al though this my be a legitimte claim on the facts of a
particul ar case, such facts are not present herein. No relief is

warranted. Melendez v. State, 718 So.2d 746, 749 (Fla. 1998) (where

claims were either neritless or procedurally barred, there was no

cunul ative effect to consider) and Johnson v. Singletary, 695 So. 2d

263, 267 (Fla. 1996)(no cunul ative error where all issues which

were not barred were neritless.)
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ISSUE XIX

WHETHER MR. ATWATER WAS DEPRIVED OF HIS RIGHT
TO AN INDIVIDUALIZED SENTENCING IN VIOLATION
OF HIS SIXTH, EIGHTH, AND FOURTEENTH AMENDMENT
RIGHTS WHEN THE COURT ALLEGEDLY SUBMITTED TO
THE JURY DURING DELIBERATIONS A COPY OF A
DEATH PENALTY SENTENCING OUTLINE DESIGNED AS A
JUDICIAL TOOL TO ASSIST THE COURTS IN
CONDUCTING A PENALTY PHASE TRIAL.

Atwater’s next claimis that the court submtted to the jury
during deliberations a copy of Judge Schaeffer’s death penalty
sentencing outline. This claimis simlarly procedurally barred as
an issue that is appropriate for appellate review

Moreover, Atwater admts that there is no evidence to support
the claimand cites to no authority for the proposition that it
woul d be reversible error to do so. Speculationis insufficient to

warrant postconviction relief. Zeigler v. State, 654 So.2d 1162,

1164 (Fla. 1995); Rivera v. Dugger, 629 So.2d 105, 107 (Fla. 1993);

State v. Shearer, 628 So.2d 1102, 1103 (Fla. 1993).

Al though this claimis baseless in fact and law, the state

urges this Court to deny this claimas procedurally barred.
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ISSUE XX

WHETHER MR. ATWATER WAS DENIED THE EFFECTIVE
ASSISTANCE OF COUNSEL PRETRIAL AND AT THE
GUILT/INNOCENCE PHASE OF HIS TRIAL 1IN
VIOLATION OF THE SIXTH, EIGHTH AND FOURTEENTH
AMENDMENTS WHEN THE DEFENSE ATTORNEY FAILED TO
OBJECT TO THE INTRODUCTION OF ALLEGEDLY
GRUESOME AND SHOCKING AUTOPSY PHOTOGRAPHS.

At wat er next asserts that the trial court erred in admtting
of phot ographic evidence. He contends that the photographs were
unduly prejudicial and that legitimte issue existed as to the
victims manner of death. Like many of the foregoing clainms, this
claimis procedurally barred as a direct appeal issue. Mendyk v.
State, 592 So. 2d 1076 (Fl a. 1992) (Def endant was procedural ly barred
in postconviction proceeding fromraising claimthat trial court
shoul d not have adm tted col or phot ographs of nmurder victim claim
shoul d have been rai sed on direct appeal.)

In order to circunvent this procedural bar, appellant asserts
t hat counsel was ineffective for failing to object to the adm ssion
of the photographs below. Allegations of ineffective assistance of

counsel cannot be used to circunmvent the rule that postconviction

proceedi ngs cannot serve as a second appeal. Teffeteller v. Dugger,

1999 W 395697, 24 Fla. L. Wekly S296, (Fla. 1999)

Finally, even if this claimwas properly before the Court it
is wwthout nerit. Atwater has not shown that an objection to the
phot ographs would have resulted in their being excluded from
evi dence. Counsel is not ineffective for failure to nmake a

meritless objection. Parker v. State, 611 So.2d 1224 (Fl a.
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1992) (counsel not ineffective for abandoning objection to
phot ograph; the failure to raise a nonneritorious issue iS not
i neffectiveness.)

Subj ect to rel evancy, introduction of photographic evidenceis

| argely discretionary with the trial court. Preston v. State, 607

So.2d 404, 410 (Fla. 1992). Atwater’s conclusion that the
phot ographs were “inflanmmatory, cunulative and prejudicial” and
that “there existed no legitimate issue as to the victims manner
of death or identity” is not supported by the record. The
phot ogr aphs taken at the scene were relevant to the victin s manner
of death and identity. The photographs taken at the scene were
al so used as part of the State’'s proof that a robbery occurred.
Addi tional ly, photographs of this victimat the nmedical exam ner’s
of fice were used to establish aggravati ng factor hei nous, atrocious

and cruel. See Atwater v. State, 626 So.2d 1325, 1329 (Fla. 1993).

As the photographs were not cumul ative but necessary to show the
ci rcunstances of the nurder and robbery and the great nunber of
stab wounds and that the victi mwas beaten prior to the stabbing,
appel I ant has not denonstrated that the court abused its discretion
in admtting the photographic evidence, nor that defense counsel
had any good faith objection to make on their introduction.

This clai mshould be denied as procedurally barred.
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ISSUE XXI
WHETHER ATWATER IS INNOCENT OF FIRST DEGREE
MURDER AND SECOND DEGREE MURDER AND WAS DENIED
ADVERSARIAL TESTING DUE TO INEFFECTIVE
ASSISTANCE OF COUNSEL.

Atwater reraises the issue that defense counsel argued for
second degree nmurder w thout consulting with him or getting his
consent, which is the sane claimraised in Issue | and answered
t herei n.

At wat er does not herein explain how he is innocent of first
and second degree nmurder in light of his own adm ssion of his
fulfilling his prior threat to kill the victim and that he enjoyed
doing it and would do it again. (TR12: 1341)

The | ower court properly denied this claim
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ISSUE XXIT

WHETHER MR. ATWATER WAS DENIED THE EFFECTIVE
ASSISTANCE OF COUNSEL PRETRIAL AND AT THE
GUILT/INNOCENCE PHASE OF HIS TRIAL, IN
VIOLATION OF THE SIXTH, EIGHTH AND FOURTEENTH
AMENDMENTS . WHETHER A FULL ADVERSARIAL
TESTING DID NOT OCCUR. WHETHER COUNSEL’S
PERFORMANCE WAS DEFICIENT AND AS A RESULT MR.
ATWATER’S CONVICTION IS UNRELIABLE.

Finally, Atwater asserts that counsel was ineffective for
failing to di scover what he calls credi ble evidence to i npeach Joan
Camarato and testinony as to tinmes she had seen Atwater on the days
before the nmurder. Atwater points out that the “police inventory
list contained pay slips of M. Atwater that would have
contradicted the tinme line stated by Ms. Camarato.” Initial Brief
of Appellant, pg. 100 ) Atwater contends that the pay slip shows
that he “was on the job site at the tines stated by Joan Camarato.”

To warrant an evidentiary hearing on a claimfor ineffective
assi stance of counsel, the novant nust allege specific facts which
are not conclusively rebutted by the record and which denonstrate

deficient performance that prejudiced the defendant. See LeCroy v.
Dugger, 727 So.2d 236 (Fla.1998); Mendyk v. State, 592 So.2d 1076,

1079 (Fla.), receded fromon other grounds by Hoffman v. State, 613

So.2d 405 (Fla.1992); Roberts v. State, 568 So.2d 1255, 1259

(Fla.1990); Kennedy v. State, 547 So.2d 912, 913 (Fla.1989). As

At wat er has not al |l eged how the pay slip supports his claimor even
attached the al |l eged pay slip, no show ng of prejudice or deficient

performance has been established. Gorhamv. State, 494 So.2d 211
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212 (Fla. 1986); Bell v. State, 585 So.2d 1125, 1126 (Fla. 2d DCA

1991). Accordingly, this claimwas properly deni ed.
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CONCLUSION

Based on the foregoing argunents and authorities, the |ower
court’s order should be affirned.
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