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This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2001AP2789 & 2002AP2979
(L.C. No. 1980CF495)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,
Pl aintiff-Respondent, FI LED

V.
JUL 12, 2005

Ral ph D. Arnstrong,

Cornelia G dark

Def endant - Appel | ant - Peti ti oner. derk of Supreme Court

REVI EW of a decision of the Court of Appeals. Reversed and

cause renmanded.

M1 LOUS B. BUTLER JR, J. Ral ph Arnstrong seeks
review of an unpublished court of appeals' decision that
affirmed the circuit court's orders denying Arnstrong's notions
to vacate his judgnent of conviction and for reconsideration.

State v. Arnstrong, Nos. 2001AP2789 and 2002AP2979, unpubli shed

slip. op., 1 (Ws. C. App. My 27, 2004). The court of
appeals determned that newly obtained DNA tests that
established Arnmstrong was not the donor of certain biological

evidence found at a 1980 nurder scene did not <create a
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reasonabl e probability that the outcome would be different on
retrial.

12 W reverse the court of appeals' decision. Because
(1) the DNA evidence excluding Arnstrong as the donor of the
physical evidence was relevant to the critical issue of
identification; (2) the jury did not hear this evidence; and (3)
instead, the State used the physical evidence assertively and
repetitively as affirmative proof of Arnstrong's guilt, we
conclude that the real controversy was not fully tried.
Therefore, we reverse the circuit court's order and remand this
matter to the circuit court with directions to grant Arnmstrong's
notion to vacate the judgnent of conviction and to order a new
trial.?!

I

13 On March 24, 1981, Ralph Arnstrong was convicted of
first-degree sexual assault and first-degree nurder of Charise
Kanps, contrary to Ws. Stat. 88 940.225(1)(a) and 940.01
(1979). Arnmstrong was |later sentenced to life plus 16 years'
i npri sonnment .

14 On the afternoon of June 24, 1980, Jane My,
Arnstrong's fiancée, discovered Kanps' body in Kanps' apartnent

at 134 W Gorham Street in Mdison, Wsconsin. Kanps was found

! According to representations made by the State at
Arnmstrong's |atest postconviction notion hearing, Arnstrong has
to serve the remainder of a 30- to 150-year sentence in New
Mexi co.
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face down in her bed sneared with blood, naked with a bathrobe
belt draped across her back.

15 Pat hol ogi st Robert Huntington concluded that Kanps
nost likely died from strangul ation. He found substanti al
injury to Kanps' anus, vagina, and throat consistent with the
insertion of a blunt, unyielding object.? He also found six
bruises in tissue below the scalp consistent with being struck
by a blunt object. Huntington estinmated that the tinme of death
was between m dnight and 3:00 a.m on June 24.

16 Although the bed and pillows were blood-soaked,
investigators found no traces of blood elsewhere in the
apartnment, including the bathroom The police also found no
indication the killer attenpted to clean the scene or hinself or

herself in the apartnent.® Police gathered forensic evidence,

2 Brian Dillman, Kanps' boyfriend, testified that a nine to
ten inch tall glass flower vase with a wide base and tapering to
the top was missing from Kanps' nightstand when he viewed the
apartnent after Kanps' nurder. There is no indication in the
record that this glass vase was ever recovered or tested.

O this point, we note that Oficer Dean Fischer, a
uni formed special investigator who works crinme scenes, testified
that he searched Kanps' apartnment to identify anything which
potentially was evidence; that he did not observe blood or
stains anywhere else in the apartnment aside from the bed; that
he specifically checked the bathroom that the bathroom in
Kanps' apartnent was "orderly and clean"; that he did not
observe any stains in the bathroom and that he found no bl ood
in the bathroom
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including fingerprints, head and pubic hairs found on and around
the body and elsewhere in the apartnent, purported blood
evi dence, and a bathrobe found on the floor next to Kanps that
| ater reveal ed senen stains.

17 Arnmstrong and Kanps knew each other and were friends
through Arnmstrong's fiancée. Arnmstrong admtted to being in
Kanps' apartnent for a brief period beginning around 9:15 and
9:25 p.m the evening of June 23, just hours before Kanps was
mur der ed. However, Arnstrong clainmed that he was not there at
the times when Kanps was nurder ed.

18 The State built its case against Arnstrong on the
fol | ow ng: (1) that Arnstrong could not have been at Kanps'
apartnent before her nurder; (2) two wtnesses nmade observations
that placed Arnstrong at Kanps' apartnment around the tine she
was nurdered; (3) physical evidence conclusively and irrefutably
established Arnstrong's quilt, including (a) a fingerprint
identified as Arnstrong's found on a water bong in Kanps'

apartnent; (b) senmen stains on the victims bathrobe that cane

When specifically asked, "Was there any evidence, anything
which you would have noticed which would have indicated that
sonet hi ng had been cl eaned up?", Fischer answered, "Nothing that

|  know of." When specifically asked if any information
regardi ng whether sonmeone had cleaned up in the bathroom had
come to his attention, Fischer answered, "No." When asked if

Fi scher was "specifically looking for anything which would be a
clue," Fischer answered "Yes."

Thus, the jury heard testinony about whether the nurderer
cl eaned up in Kanps' bathroom before |eaving the scene. Conpare
Roggensack, J., dissenting, 9172 n.4. That evidence was that
the nmurderer did not. Conpare id.

4
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froma simlar secretor type as Arnstrong; (c) four head hairs
found in the apartnment characterized by the State's expert as
"consistent” and "simlar" to Arnstrong's; (d) traces of blood
underneath Arnstrong's fingernails and toenails detected the
evening followng the nurder; (4) Arnstrong had a romantic
interest in Kanps that she did not return; and (5) Arnstrong
pai d Kanps $400 in repaynent of a debt and follow ng her nurder,
the $400 could not be found in her apartment, while Arnmstrong
made a $315 cash deposit the next day.

19 The followi ng factual background conbines the State's
points and splits them into two main subheadings: (A
chronol ogy of events on June 23 through June 24, 1980; and (B)
evi dence that placed Arnstrong at the scene. Subsuned under the
first subheading includes Arnstrong's explanation, and the
State's refutation, of his whereabouts. Subsuned under the
second subheadi ng includes the w tnesses who placed Arnstrong at
Kanps' apartnment around the tine of her death, the m ssing noney
from Kanps' apartnent that inplicates Arnstrong as the nurderer,
and, finally, the physical evidence the State clained that
"conclusively" and "irrefutably" established Arnstrong was the
mur der er .

A. Chronol ogy of Events on June 23 through June 24, 1980

1. Early Evening

10 Charise Kanps spent the evening of June 23, 1980, in
the conpany of her friends, including Ralph Arnstrong, and his
fiancée, Jane May. May was Kanps' close friend and coworker at
the Pipefitter on State Street, Mudison, Wsconsin. Kanps was

5
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friends with Arnmstrong through My. In the early evening of
June 23, My invited her coworkers to a small party in her
apartnment, |ocated above the Pipefitter store at 519 State
Street. May, Arnmstrong, Arnstrong's brother (Steve), Kanps, and
Arnstrong's friend (Geg Kohlhardt) were there. May' s
coworkers, Judy Marty and Betsy Cornelius, joined the party
after the store closed around 5:30 p. m

111 Kanps, Arnstrong, and My all consuned alcohol and
used cocaine at the party. In addition, Cornelius testified
t hat Kanps, Steve, and Arnstrong al so snoked marij uana.

12 Both Cornelius and Marty testified they observed
Arnstrong flirting wth Kanps, specifically that he sat on her
lap and attenpted to kiss her. Marty also testified that she
overheard Arnmstrong tell Kanps that they would talk later
Kohl hardt testified that it was Kanps who sat in Arnstrong's
lap, and that "They were just being—+t seens friendly toward
each other, |aughing and stuff."

13 At about 6:00 p.m, Kanps' boyfriend, Brian D |l man,
t el ephoned May's apartnent from MG egor, lowa, and spoke wth
Kanps. Dillman testified that he | oaned Arnmstrong $500 for the
purchase of a car, and that while speaking wth Kanps at the
party, he overheard Arnstrong giving Kanps noney and indicating
that it was $400 in partial repaynent for the |oan. May
testified that both Kanps and Arnstrong had told her about the
$400 repaynent. Kohl hardt testified that he also wtnessed
Arnmstrong giving noney to Kanps, but said that he only saw two

$20 bills pass between them
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2. 6:30 — 9:00 p.m

14 Following the party at Mwy's apartnment, My, Kanps,
Kohl hardt, Steve, and Arnmstrong went to a local restaurant for
di nner from about 6:30 to 8:00 p.m, and then bought beer on the
way to Kohlhardt's house to watch the television program MASH.
A menber of the Madison Police verified a newspaper television
schedule showing MASH played from 8:00 to 8:30 p.m that
eveni ng. | medi ately following the conclusion of MASH the
group left Kohl hardt at Kohl hardt's house.

15 There is sone confusion as to when the group drove to
Arnmstrong's apartnent, located at 5572 Quilford in Fitchburg,
W sconsin, to drop off Steve for the evening. May testified
that the group went to Arnstrong's apartnent after dinner and
bef ore wat ching MASH at Kohl hardt's house.

116 However, Kohlhardt testified that Steve joined them
wat ching MASH at Kohl hardt's house follow ng dinner. Furt her
supporting Kohl hardt"' s t esti nony was t he t esti nony of
Arnmstrong's  nei ghbor, Patricia Emmerich, who stopped by
Arnstrong's apartnent to neet Steve a few mnutes after 9 p.m
and said that Steve, Arnstrong, and Kanps were present.
Arnstrong testified that May was also with them when Emmerich
stopped by at 9:00 p.m but that May was in the bedroom at the
time, packing up her things fromthe previous night's visit.

3. 9:00 p.m onward

117 1t is disputed what occurred between 9:00 p.m and
10:00 p.m on the evening of June 23, but trial testinony
clearly shows that around 10:00 p.m, Arnstrong, My, and Kanps

7
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ended up in May's apartnent and watched part of the 10:00 p.m
news together while wusing cocaine. Both May and Arnstrong
testified that Kanps left May's apartnent at about a quarter to
11: 00 p.m and that Arnstrong |l eft about 15 minutes |later.

118 A friend of Kanmps, M chael Erdenberger, testified at
trial that Kanps called him at his apartnent at 10:52 p.m on
June 23. Erdenberger said that Kanps was |ooking for Dill man.
He also said that during their two-mnute conversation, Kanps
did not seem excited.

119 May spoke wth Kanps by telephone at sone point
between 11:00 p.m and 11:15 p.m to discuss plans to go water-
skiing the next day. May's phone call was the last tinme any
W tness admtted to having contact with Kanps.

20 Dillman testified that he tried to reach Kanps several
tinmes between 2:00 and 2:30 a.m on June 24 but received a busy
si gnal . Dllman called again between 9:30 and 10:00 a.m wth
the sanme result, and finally called May at about 12:15 p.m to
ask her to stop by Kanps' apartnent.

21 May testified that at about 12:40 p.m, she discovered
Kanps' body, noticing that the tel ephone receiver was off the
hook, as if it had been intentionally placed aside. May then
ran back to the Pipefitter and had one of her coworkers call the
pol i ce.

a. Arnmstrong's Account of H s Wereabouts

22 Arnstrong testified that at about 9:00 p.m, while he,
Kanps, and May visited his apartnent to drop off his brother,
Steve, he telephoned Brent Goodman at 153 Harding Street,

8
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Madi son, Wsconsin, to inquire about buying nore cocaine.
Goodman testified that he had sold cocaine to Arnstrong earlier
that afternoon and <corroborated the 9:00 p.m t el ephone
conversation wth Arnstrong, in which Arnstrong said that he
woul d stop by Goodman's house in a hal f-hour.

123 Arnmstrong testified that he, Kanps, and My Ileft
Arnmstrong' s apartnment and dropped May off at her apartnent. I n
the parking lot behind May's apartnent building, Arnstrong said
that he and Kanps switched from his to Kanps' vehicle, which was
parked in the sane |ot.

124 On the way to Goodman's house, Arnstrong testified
that Kanps invited Arnstrong up to her apartnment for a beer
sonetime between 9:15 and 9:25 p.m  Arnstrong accepted, and he
said he had a half-glass of orange juice and a can of beer. He
also testified that he had to nove a glass bong off a table so
that he could put his drink down, explaining why his fingerprint
was found on the bong in Kanps' apartnent. Arnstrong said he
pl ayed sone nusic on the stereo and talked with Kanps for a
short while before the two continued on to Goodman's.

125 At Goodman's, Arnstrong testified that he and Kanps
purchased about 0.4 granms of cocaine and then returned to May's
apartnent between 10:00 and 10:30 p.m, where Arnstrong, My,
and Kanps used the cocai ne and wat ched tel evision.

26 Arnstrong testified that Kanps left at about 10:45
p.m, and Arnstrong said that he left about 15 mnutes later to
return to his apartnment to visit with his brother. Armstrong
stated that after he arrived at his apartnent, he made several

9
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phone calls, attenpting to find a different source for nore
cocai ne, but was unsuccessful. Arnstrong said he then tried to
phone Kanps to let her know that he was unable to find nore
cocai ne but received a busy signal.

27 Arnstrong said he then drove back to Miy's apartnent
and estimated that he arrived at about 1:00 a.m, judging from
the bar traffic around State Street. Arnstrong testified that
when he returned to May's apartnent, he entered through the fire
escape at the back of the building, not the front staircase.
Arnstrong explained that he would generally enter the building
using the fire escape, because he did not have a key to get
t hrough the front door.?

128 May testified that she estimted the tine Arnstrong
returned to her apartnent for the evening was around 1:00 a.m,
judging from the noise outside resenbling bar tine. However,
May admtted stating at the John Doe hearing that Arnstrong's
return could have been as late as 3:00 or 3:30 a.m Al so, My

acknow edged that she told two coworkers the next norning that

“ Charles Lulling, an investigator for the defense testified
that the doors to the fire escape were unl ocked.

Terry Fink, a resident in May's apartnent building and who
lives below May's apartnent, testified that she had once used
the fire escape when she |ost her keys and could not get into
the building through the front. However, Fink also testified
that shrubs and bushes bl ocked the path from the alley behind
the apartnent building to the fire escape and that it is not a
path that one would normally choose. Additionally, Fink stated
that while she was awake in her apartnment between 3:30 a.m and
5:00 a.m, she heard sonebody cone up the front stairwell.

10
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Arnmstrong was not with her that night, later explaining that it
was a false corment, a "flip remark."
b. The State's Ref ut ati on of Armstrong's
\Wer eabout s

129 The State presented testinony that the distances
between May's, Kanps' and Goodman's apartnents were too great
for Armstrong's version of events to be plausible. Madi son
Police Detective Theodore Mel|l testified that he drove the
routes between the various apartnents at five to ten mles per
hour faster than the speed |imt and stated that the tine
between Arnstrong's apartnment at 5572 CQuilford and My's
apartnent at 519 State Street was ten mnutes and 27 seconds.
He further testified that the driving tinme between My's
apartnment and Goodman's, |ocated at 153 Harding Street, was ten
m nutes and 22 seconds.

130 As noted above, Emerich testified that she visited
Armstrong in his apartnent a few mnutes after 9:00 p.m
Goodman testified that Kanps and Arnstrong stopped by at about
9:30 p.m Goodman did not note the precise tine but estinmated
that Arnstrong and Kanps left his hone between 9:35 p.m and
9:45 p.m Arnmstrong and Kanps returned to May's apartnent at
about 10:00 p.m The State argued that given the driving tines,
Arnmstrong could not have visited Kanps' apartnent at the tinme

Armstrong stated—around 9:30 p.m —because Goodman pl aced

11
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Arnmstrong and Kanps at his house ten mnutes away, at the sane
monent . °

131 To refute Arnstrong's story that he returned to May's
apartnent at about 1:00 a.m, the State presented two residents
of May's building who the State argued woul d have seen or heard
Arnstrong if he had entered at that hour. Terry Fink testified
that the nusician Jackson Browne was nmaking a pronotional film
on State Street, including filmng outside the Pipefitter. Fink
stated that fromfive or ten mnutes before 1:00 a.m wuntil 1:45
a.m, she was on the sidewalk within ten feet of the front
apartnent door, observing the film crew and chatting wth
friends. Fink testified that she never saw Arnstrong in the
area or enter the apartnents during that tine.

132 Jeff Zuba was the resident nmanager for the apartnents
directly above the Pipefitter. Zuba testified he was in his
apartnent at 9:00 p.m, waiting for the filmcrew to contact him
about turning on the store's lights, and remained in his
apartnment with the door open throughout the evening. The front
door of the apartnent building had a security lock but was

propped open with a brick that night for the benefit of the film

> Armstrong argued that the driving tines presented by the
State were unreasonable, creating an average driving speed of
slightly nore than 26 mles per hour. If Arnmstrong had been
driving an average of 40 mles per hour, the difference in speed
would create enough tinme for Arnmstrong's explanation of his
visit to Kanps' apartnent to becone reasonabl e. Addi tionally,
Goodman was not precise about the tinme he provided and gave
rough estimates of the tine Arnstrong and Kanps arrived and the
duration of their stay.

12
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Crew. Zuba testified that his apartnent door was opposite the
door at the top of the front staircase and that he could hear
anyone entering or |eaving the buil ding.

133 Zuba stated that between 10:00 and 10:15 p.m, Kanps
poked her head in to say hello. Zuba also heard Arnstrong's
voice in the stairway but did not see him

134 Zuba said he went downstairs to the sidewalk in front
of the Pipefitter three tines that evening to check on the
crew s progress, but he clainmed he did not wander far from the
apartnment's entrance. Zuba returned to his apartnment for the
last tine about 12:45 a.m and kept his apartnment door open
until he went to bed at about 1:15 a.m He did not see or hear
Arnstrong | eave or return to the building.

135 Wth regard to Arnstrong's testinony that he returned
to May's apartnent at about 1:00 a.m through the fire escape at
the back of the building, Zuba admtted that he would not have
heard soneone entering or |eaving by the back stairway.

136 A Madison Police Oficer, Vivian Beckwith, testified
on behalf of the State during rebuttal. She issued a ticket for
Arnstrong's vehicle shortly before 11:00 a.m on June 24 for
parking in the private lot adjacent to the Pipefitter. The
State argued that the ticket was concrete evidence that
contradicted Arnmstrong's testinony that he parked in the |ot
behind the building that made his entry through the back door
much | ess |ikely.

B. Evidence Placing Arnstrong at the Mirder Scene

1. Wtnesses

13
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137 The State presented two wtnesses to support its
theory that Arnstrong went to Kanps' apartnent after m dnight,
i nstead of before 10:00 p.m, as Arnstrong asserted.

a. Laura Chafee

38 The first witness was Laura Chafee.® She lived at 134
West Gorham in the apartnent directly below Kanps' and heard
sonme nusic, which seened to be comng fromupstairs, starting at
about 12:05 a.m Chafee testified that she had not heard nusic
from Kanps' apartnent earlier in the evening. Detectives from
the Madison Police Departnent had Chafee sit in her apartnent
and listen to nusic played in Kanps' apartnent. Chaf ee
testified that the sound was simlar. Josef Rut, a WMadison
Police Oficer, testified that he renmoved a G and Funk al bum
from Kanps' stereo. DIl man, Kanps' boyfriend, testified that
Arnmstrong had once played Grand Funk Survival for him DIl man
said that a copy of the album was on Kanps' turntable when he
acconpani ed investigators on a walk-through of her apartnent
several days after her nurder. Judy Marty, who worked at the

Pipefitter and was at Miy's party on June 23, also testified

® Laura Chafee's recollections were apparently refreshed
t hrough hypnosi s. However, this was not explored at trial by
either the State or by Arnstrong.

14
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that Arnstrong had once told her that Gand Funk Survival was
among his favorites and that he played the al bumfor her.’
b. Riccie Oebia

139 Riccie Oebia was the second wtness the State
presented to place Arnstrong at Kanps' apartnment at the tine of
the murder.® Orebia lived at 120 W Gorham and sat on his porch
from shortly after 10:30 p.m wuntil alnbst 4 a.m on the night
of June 23 and during the early norning of June 24. Oebia did
not have a watch or clock avail able, but asked a passer-by for
the tinme and was told it was about 11:45 p.m

140 Based on that tinme, Oebia estimted that at about
12:30 p.m, he saw a white car with a black top pass on West
Gor ham and described the driver as having dark, shoul der-Ilength
hair.® Orebia saw the car pass a second tinme and park out of
view across the street.

141 About five or ten mnutes later, Oebia saw a person

wal k from the direction of the parking lot, cross the street,

" At trial, Armstrong argued that Grand Funk Survival was a
popul ar al bum |i ked and owned by many, including Arnstrong, My,
and Kanps. As previously noted, Arnstrong testified that he
visited Kanps' apartnment between 9:00 and 10:00 p.m Arnstrong
could not renenber, however, whether he put a record on her
stereo or just turned on her receiver.

8 Riccie Orebia was living as a transvestite at the time of

trial and was referred to in the femnine. In the record from
the postconviction notion hearing and in the court of appeals
opinion, Oebia is identified in the masculine. W wll do the
sane.

® Arnstrong testified that he bought a black-over-white

Plymouth Satellite with the noney he borrowed from Di || man.

15
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and enter Kanps' apartnent building. Orebia described the
person he observed as lean and very nuscular.® About five to
ten mnutes after that, the sane man |eft the building and
headed back the direction he had cone. Orebia testified that
another five mnutes passed, and the sanme person crossed the
street, entered the building a second tine, and then, after
staying inside another five mnutes, left again this tine
w thout wearing a shirt. Orebia stated that five nore mnutes
passed, and the sanme person ran across the street to the
building a third tine, stayed for about 20 mnutes, and then
left running very fast, "shining" as if he were oily. O ebi a
then observed the black-over-white car speeding away from the
par ki ng | ot.

142 Thonmas Ander son, anot her resi dent in Orebia's
building, testified that on the afternoon of June 24, Oebia
shared the follow ng description of what he observed the night
before: a nuscular man with large arns and a flat stomach ran in
and out of Kanps' building without a shirt on and that a bl ack-
over-white vehicle sped away fromthe scene.

i. Orebia' s Hypnotically Enhanced Menory

43 Several days after the nurder and prior to any police

identification procedure, Oebia underwent hypnosis to enhance

his menory.' Dr. Roger A. MKinley perforned the hypnosis, and

1 Geg Kohlhardt, Armstrong's friend, testified that
Arnstrong was particularly strong and that he had once w tnessed
Arnmstrong rip a full deck of cards in half.

1 1n response to Armstrong's attack on Orebia's credibility
with regard to his recantations and the effect of hypnosis, the

16



No. 2001AP2789 & 2002AP2979

Detective Robert Lonbardo of the Madison Police Departnment was
present during the process to provide MKinley with information
about inportant areas to cover. McKinley testified that prior
to hypnosis, Oebia gave him a description of the man O ebia
observed, indicating that he had shoulder-length hair, a
muscul ar build, and that he was running and sweating when he
left the scene.

44 McKinley testified that during the hypnotic session,
Orebia described particular features of the suspect's face,
including that the suspect had a |ong nose and bushy eyebrows.
McKinley admtted that if Oebia would not have been able to
make out the detail of Arnstrong's face because of Ilighting
conditions, then any description he gave of Arnstrong's nose,
eyebrows, and other features woul d have to be "confabul ation. "*?

45 Phot ographs of Arnstrong and the vehicle were passed
bet ween Lonbardo and MKinley during the hypnotic session, in
front of Orebia. MKinley testified that in his presence O ebia
was never shown photographs of Arnstrong. However, Lonbardo
stated that Orebia saw photographs of Arnstrong' s vehicle when

he handed them to MKinley during the session and that Oebia

State enphasized that Oebia's early description matched his
trial testinony.

2 or. Kihlstrom Armstrong's hypnosis expert, defined
"confabul ation® as the «creation or alteration of nenories
t hrough such suggestion that the subject could wake from the
hypnotic state and renenber sonmething that actually never
occurr ed.

17
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had al so seen photos of the car prior to hypnosis. McKi nl ey
def ended his hypnosis procedure with Orebia as non-suggestive.

146 At trial, Arnmstrong was critical of the decision to
subject Oebia to hypnosis. Lonbardo argued that prior to
hypnosis Orebia stated he would have been able to identify the
person he had seen.®®

147 Arnmstrong presented the testinmony of Dr. John F
Ki hl strom a psychol ogy professor who testified to the effects
of hypnosis on nenory. Ki hl strom stated that hypnosis can be
used to access nenories that are not ordinarily nenorable in the
wakened state, but the hypnotist also runs an equal risk of
confabul ation. Kihlstrom stated that precautions to linit the
introduction of inadvertent suggestion include keeping the
hypnotist blind to the facts of the case, and to conduct the
session out of the presence of an investigator who coul d suggest
particul ar vi ews.

148 During his testinony, Kihlstrom presented excerpts
from the videotaped session between MKinley and O ebia.
Ki hl strom noted that Lonbardo was in the room during the
session, and that Oebia initially described the suspect as
being five-feet, three inches to five-feet five-inches tall, but

McKi nl ey suggestively inquired about a height of six feet tal

13 Orebia also testified that he would have been able to
make a positive identification w thout hypnosis and that the
suggestion to undergo hypnosis was Lonbardo's.

14 See footnote 11 for Armstrong's expert's definition of
conf abul at i on.
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until Oebia agreed with that height. Arnmstrong's attorney
stated that Arnstrong is six-feet, two inches tall.
ii. Oebia s Line-up ldentification of Arnstrong

49 In the early norning hours of July 1, 1980, after
Orebia had undergone hypnosis, the Madison Police Departnent
arranged a line-up procedure at 134 Wst Gorham Arnmstrong' s
attorney at the tinme, Dennis Burke, instructed Arnstrong not to
cooperate and Arnstrong conplied with Burke's direction. The
police then returned Armstrong to jail.™ The line-up was
reschedul ed and held in the early norning hours of July 3, 1980.
Agai n, Burke had instructed Arnstrong not to cooperate.
Detective Francis MCoy testified that at about 4:00 a.m on
July 3, he requested that Arnstrong put on a shirt, a pair of
jeans and a pair of cowboy boots to match the other |ine-up
partici pants, but Arnstrong refused.

150 At the line up, two police officers walked wth each
of the five line-up participants across Wst Gorham up to the
porch of Kanps' apartnent at 134 Wst Gorham and then back the
opposite direction. Arnmstrong was the second person to go and
he went linp as soon as he and the two officers acconpanying him
canme into view of the observers standing on the porch of 120
West Gor ham Detective Roger Attoe and a patrol man acconpani ed
Arnmstrong and dragged him up to the porch of Kanps' apartnment

and back again. Detective Attoe testified that Arnstrong | ost

15 Armstrong was previously arrested in connection wth
Kanps' nurder.
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his shoes along the way and nmade the statenent, "better a little
pain now than life inprisonnent |ater." The police took the
three remaining participants along the sane route.

151 The five line-up participants were then each held by
two police officers in front of a police van and Oebia was
brought down to the parking lot to observe. Oebia walked down
to view the participants at a distance of about 25 feet. The
testinmony of the State's wtness, Detective MCoy, and the
defense's W tness, Attorney Burke, differ as to whether
Armstrong was slunping or standing at full height at the tine
Orebia viewed the line-up in front of the van.

152 At trial, Orebi a testified t hat upon seei ng
Arnstrong's head cone into view during the first portion of the
line-up, he gasped and nentioned to police officers standing
with himthat Arnmstrong was the person he saw | eaving the nurder
scene.

153 Orebia also stated that he recognized that the other
line-up participants, including the first participant, were
wearing shoulder-length wigs and nentioned that observation to
the officers standing with him Orebia testified that the
police told himthat they had a man in custody who would be in
the |ine-up, however, the police also instructed Orebia not to
pi ck anyone unless he was sure. Orebia admtted to telling
Attorney Burke that as far as he was concerned, the line-up was

fixed.
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iiti. Oebia s Ability to Make Qbservati ons.

154 Arnmstrong present ed Dr. John Four ni er, an
opht hal nol ogi st, to refute the ability of Orebia to make certain
observati ons. Fournier measured the distances and 1ighting
conditions from Orebia's vantage point on the porch of 120 West
Gorham to the route of the person he observed. Four ni er
testified that night vision acuity is about 1/10 that of daytine
vision, and that given the conditions under which Oebia nade
his observations—a distance of 100 to 134 feet and |ow
illumnation fromthe street lanps with glare in the foreground—
—+t was not physically possible for a person in Oebia's
position to nmake out facial features.

iv. Oebia s Recantation

155 On Novenber 5, 1980, Orebia gave a statenent under
oath at Arnstrong's attorney's office (Attorney Edward Krueger),
in the presence of a court reporter and Arnstrong's attorney's
i nvesti gator, Charles Lulling, in which Oebia directly
contradicted his identification of Arnmstrong to the police. I n
that statenent, Orebia said that Arnstrong absolutely could not
have been the person he saw running in and out of 134 West
Gor ham

156 Orebia gave a second statenment in Attorney Krueger's
of fice on Novenber 10, 1980, indicating that he had read through
the statenment he had given five days prior and that it was true
and correct.

157 However, at trial Oebia recanted his recantation and
stated that he was positive that Arnstrong was the person he saw
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enter and |eave Kanps' apartnent building three tinmes on the
ni ght of June 24, 1980. Oebia testified that the statenents he
gave on Novenber 5 and 10, 1980, were purposely untruthful, told
as deliberate lies to undermne his credibility as a wtness and
to hopefully result in his withdrawal as a w tness.

2. Mssing Mney from Kanps' Apart nent

158 The State also theorized that after Arnmstrong nurdered
Kanps, he stole the $400 from Kanps that he had given her
earlier in the evening. In the early afternoon of June 24,
1980, the State established that Arnstrong deposited $315 in
cash into his bank account. In both the opening and closing
statenents, the State enphasized the $400 missing from Kanps'
apartnment and Arnmstrong's $315 cash deposit the follow ng
afternoon, asserting that both instances together were an
i ndication of Arnstrong's guilt.

159 Karen Renzaglia, a bank teller at First Wsconsin Wst
Towne Bank, was famliar with Arnmstrong and testified on behalf
of the State. She said that Arnstrong did not wusually deposit
large bills or large anounts, but on June 24, 1980, he gave her
at least one $100 bill and at least two $50 bills, along wth
five 20s, a ten and a five, and then a check. Wil e Arnstrong

was typically talkative, he was quiet that afternoon. ®

18 Armstrong explained that if he was any less talkative in
the drive-through, it was because he was chatting with his
brother sitting in the passenger seat. Renzaglia testified that
she could not be sure if Arnstrong was alone in the vehicle.
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160 The State presented testinony from several detectives
that investigators were unable to find the $400 in cash that
Arnstrong gave to Kanps to partially satisfy his debt to Kanps'
boyfri end, Di | | man. Dean  Fisher, a uniforned special
investigator with the Mdison Police Departnent testified that
he and another officer |ooked in "just about any conceivable
place we figured there would be noney hidden. Dr awer s,
dressers, cabinets, anything," including clothing, in Kanps'
apartnment w thout finding the $400.

161 James Meicher, a nenber of the Dane County Sheriff's
Departnent, assisted Fisher with the scene. Mei cher testified
that he found $136 in a pair of blue jeans that was |ocated
hal fway from the top of a fairly large pile of clothing in
Kanps' apartnent, stating that the denomi nations were six $20
bills, three five dollar bills, and a single one dollar bill.
Dillman testified that on the norning of June 23, 1980, when
Kanps left his hone in McGregor, lowa, he gave her $133 in cash—
—six 20's, a ten, and three ones. The State attributed the $136
found in Kanps' apartment to Dillman and argued that the $400
investigators could not |ocate could be found in Arnstrong's
bank account and in the $61 on his person when he was taken into
cust ody.

62 Arnmstrong testified that his brother, Steve, gave him

$300, in repaynent for clothes Arnstrong bought him and for
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Steve's summer rent.!” At trial, Arnstrong also explained that
he was involved in a car accident in the mddle of My and
received an insurance check on June 20 for $600 from his
I nsurance conpany. He also sold the salvaged car to his
roommate for another $250. May testified at the John Doe
hearing that she was with Arnstrong when he cashed the insurance
check and that she witnessed Arnstrong receive large bills.
3. Physical Evidence at the Crine Scene

163 The police collected hair specinens and senen sanples
from Kanps' apartnent, as well as two fingerprints that were
found on a bong. The police also gathered what purported to be
bl ood evidence from underneath Arnstrong's fingernails and
toenail s. The State argued to the jury that the physical
evi dence "conclusively" and "irrevocably" established Arnstrong
as the killer.

a. Fingerprints

164 Josef Rut, a Madison Police Oficer, testified that

one of the two fingerprints on the bong matched Arnstrong and

that the source of the other print was unknown.

17 The State presented evidence to refute whether Steve had
$300 to give to Arnmstrong. On June 23, Arnstrong spent $140 on
clothes for Steve, who had lost his luggage on the bus ride to
Madi son. Arnstrong also admtted that several weeks before
Steve arrived, Steve had asked Arnstrong to send noney to cover
his travel costs.

Additionally, with regard to Arnstrong's other sources of
noney, Brent Goodman testified that Arnstrong had to borrow cash
from Kanps to purchase cocaine from Goodnman on the night of June
23, as Goodman heard Arnstrong tell Kanps he was a little short.
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b. Senmen Stains on the Robe

165 Coila J. Wgner, a mcroanalyst at the State Crine
Laboratory Bureau, tested senen sanples found on the bathrobe
recovered from the floor next to Kanps' body. Wegner testified
that she found nine areas on the robe that tested positive for
the presence of semnal naterial. She tested the stain nearest
the hem of the robe and determned that it was indicative of a
type A secretor. Wegner testified that both Arnstrong and
Dllman are type A secretors, as are 80 percent of the world's
popul ati on.

166 On cross-exam nati on, Wegner testified that t he
| ocation of at |east seven of the nine semnal stains on the
robe were consistent with a person having sexual intercourse and
then sitting down while wearing the robe. Wegner stated that
these stains would remain on the robe until the garnment was
washed. Dillman testified that Kanps' wore the robe often,
usually in the norning before she got dressed and when she
retired in the evening.

67 The State argued the following about the senen

evi dence in closing argunent:

Thi s pi cture shows Chari se Kanps' r obe.
(Indicating.) It's right next to the bed. You heard
testinmony about that robe. Jill Wegner perforned
tests on it and she |ooked for seminal material and
she found it. Found spots of it. She did an analysis
on that. She was trying to determne the blood type

of the person who put semnal fluids on the robe. So,
she analyzed it and found that it cane from a person
with type A blood who secreted his blood type in his
body fluid, in his senen, in his saliva, in his tears.
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And she analyzed Ralph Arnstrong's blood and his
saliva. Ralph Arnmstrong's a type A secreter.

c. Blood Evidence - Henobsticks

168 Arnstrong drove to the police station at about 2:15
p.m on the afternoon of June 24 to wait for My, who was asked
to give a statenent to police. After arriving at the station,
Arnstrong was asked by Oficer Hathoway to give a statenent.
After three interviews, at about 8:30 p.m, Arnstrong signed
consent forms for searches of his person, car, and apartmnent.
Wegner took sanples from Arnmstrong, including a standard head
hair, pubic hair, a saliva sanple, and tested Arnstrong' s hands
and feet for traces of Dbl ood.

169 Wegner testified that after running henosticks—
plastic strips with treated absorbent pads that react to the
presence of certain proteins found in blood—under the nails of
Arnstrong's fingers and toes and around the cuticles, she found
a presunptive positive reaction on every finger and on several
t oes. '8

170 Wegner t hen scraped mat eri al from underneath
Arnstrong's thunmbs and large toes, tested the sanples, and
determined that the material indicated blood of human origin.
However, Wegner testified that she did not have sufficient
material to run additional tests and could not identify from

whom the blood canme or how old it was. In fact, Wegner agreed

18 wegner al so used henosticks on Arnstrong's watch, finding
a presunptive positive for blood, but did not have sufficient
anounts to determ ne the blood s origin.
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that in her experience, she had blood over one-year old produce
positive henostick results.

171 Wegner agreed that the sensitivity of the henosticks
is one in 300,000 to trigger a presunptive positive. She al so
agreed that the henosticks sinply react to particular chemcals
W thin bl ood—+ron, and plant peroxi de—wahich are also found in
ot her substances besi des bl ood.

72 Arnstrong presented evidence supporting alternative
explanations for the presence of human blood under his
thunbnail s and | arge toenails. During the tests in the evening
of June 24, 1980, in the presence of Detectives Roger Attoe and
Rudol f Jergovic, and at trial, Arnstrong stated that he had
fallen and scraped his elbow and his knee the previous day in a
footrace with his brother in the Arboretum Arnmstrong al so
explained that in the days preceding the tests he had sex and
had taken showers wth his fiancée, My, while she was
experiencing her nenstrual period and that she tended to bleed
prof usel y.

173 Indeed, Wegner testified that Arnstrong showed her the
scab on his knee when she conducted the tests, and Arnstrong
presented photographs of his scrapes in a trial exhibit.
Wegner's testing also found blood on the inside of Arnstrong's
pants that was consistent with his scraped knee. No ot her
traces of blood were found on Arnstrong's clothing or inside or
outside of his boots.

174 WMay's testinony corroborated Arnstrong' s explanation
about his fall during the footrace and about Arnstrong's and
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May's physical intimacy during her nenstrual period. May
specifically stated that she sought nedical attention regarding
her particularly heavy bleeding in the days prior to Kanps'
mur der . May testified that she was bleeding heavily during a
shower wth Arnstrong and that she later had surgery to correct
her conditi on.

175 Wegner also testified that she spent two full working
days examining the interior of Arnstrong's car for traces of
bl ood. Wegner tested for blood in the car's interior, including
the trunk conpartnent, and focused on the steering wheel,
gearshift lever, lock button on the driver's door, the floor,
ceiling, and the front and rear seats. Wegner found no traces
of blood anywhere within the vehicle and testified that it did
not appear as if there had been an attenpt to clean the car.

176 The State characterized Wgner's findings of trace
anmounts of blood underneath Arnmstrong's fingers and toenails in

closing with the foll ow ng:

The defendant's fingers were tested down at the
police station. Jill Wegner ran the henobsticks around
the cuticles and under the thunb and under the nails
and around the cuticles of every finger and |lo and

behold there was blood under every fingernail, every
single one. That was Charise Kanps' blood. (Enphasis
added.)

d. Hair Evidence
177 Wegner assisted Dr. Huntington with his postnortem
exam nation of Kanps' body. Wegner recovered pubic hair
conbings and head and pubic hair standards from Kanps for

compari son
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178 A nunber of hairs were recovered from Kanps'
apartnent, which Wgner conpared to the standard head and pubic
hairs from Arnstrong, Kanps, and D || man. At trial, Wgner
expl ai ned her process of conparison to the jury, elaborating on
the characteristics of inportance—the scales on the hair's
surface, or cuticle; the form <color, and distribution of
pi gnentation; the consistency of the center, or nedulla, of the
hair; whether the hair has been shed, broken, or forcibly
removed; any unusual characteristics, such as double nedulla or
cracked cuticles; and physical condition of the hair.

179 Wegner testified t hat t here are 60 to 70

characteristics she conpares between hairs to determ ne whether

two are "simlar" or "consistent." Only a npjority is needed to
determine two hairs are "consistent." Wegner stated that in
al nrost all instances—99.9 percent—ene could not say through

m croscopic analysis that a specific hair cane from a specific
i ndividual. Wegner testified that hair analysis can include or
excl ude a person but could not identify them

180 Wegner testified that two head hairs and one pubic
hair were renoved from the bathrobe belt that was draped across
Kanps' body. One head hair was consistent and one was simlar
with Armstrong's hair. The pubic hair renoved fromthe belt was
consi stent with Kanps.

181 From Kanps' bathroom sink, investigators recovered two
head hairs and two head hair fragnents. Wegner testified that
one head hair was simlar wth Kanps, two were consistent with
Arnstrong, and one could not be attributed to either Kanps or
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Arnstrong. Arnstrong's counsel elicited testinony from May that
May, Kanps, and Arnstrong routinely shared the sanme hairbrushes,
and May identified a hairbrush in the photograph of Kanps'
bat hroom counter as one of May's own.

182 Wegner analyzed 13 hairs from blood and fecal-like
matter collected at the scene, including five head hairs, four
pubic hairs, three body hairs, and one animal hair. O those
Wegner found one head hair that was consistent wwth Arnstrong's.
Al'l four of the pubic hairs were consistent wth Kanps.

183 From the fan in Kanps' apart nment, i nvestigators
recovered four head hairs, one of which was simlar to
Arnmstrong's, and three were consistent wth Kanps. Wegner
attributed one head hair recovered from Kanps' apartnment to
D || man.

184 From the robe itself, Wgner collected one head hair,
whi ch was consistent with Kanps, and three pubic hairs. Two of
the pubic hairs renoved from the robe were consistent wth
Kanps, and one was not consistent wth either Kanps or
Ar st rong.

185 On the bedspread from Kanps apartnent, Wagner found
one head hair and nine pubic hairs. Five pubic hairs were
consistent with Kanps, and four pubic hairs, which had been
"forcibly renoved,"! were inconsistent wth both Kanps and

Ar st rong.

19 Wegner testified that one could determ ne whether a hair
had been cut, shed, broken, or forcibly renoved, based on the
condition of the hair and presence or lack of a follicle.
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186 O the hairs collected in the vacuum sweeping around
the bed,?® none were found to be consistent with Armstrong. Ten
pubic hairs, five of which were forcibly renoved, in the vacuum
sweepi ngs were not attributable to either Kanps or Arnstrong.

187 Wegner agreed that in about half of all sexual assault
cases pubic hair is transferred fromthe assailant to the victim
or from the victim to the assailant. Wegner stated that no
pubic hairs collected from Kanps' apartnment were determned to
be consistent with Arnstrong, and no hairs were found on
Arnmstrong, or on articles seized in the search of Arnstrong's
apartnment, that were consistent wth Kanps.

188 In closing argunents, the State argued that the two
head hairs found on the bathrobe belt draped across Kanps' body
(one of which Wegner determned to be consistent with and the
other to be simlar to Arnstrong's hair), the two head hairs
found in the sink (which were consistent with Arnstrong's hair),
the head hair found in the fan (which was simlar to Arnstrong's
hair), and the head hair found in the fecal matter near Kanps'
body (which was consistent with Arnstrong's hair) proved that
Armstrong nurdered Kanps. The State nade the follow ng

statenents characterizing the hair evidence:

Now, you have an opportunity to see what that
scene |looked Iike right after Ral ph  Arnstrong

20 Wegner testified that seven head hairs, six head hair
fragnents, 20 pubic hairs, tw pubic hair fragnents, seven
animal hairs, and three body hairs were recovered from the
vacuum sweeper .
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committed the murder (indicating).? That's what they
saw on the bed (indicating). Charise Kanps. That was
Chari se Kanps. | want you to look at the snear marks
on the | egs. You can't see it real well from this
angle (indicating). You have heard O ficer Fisher
describe it. You heard Jane May describe it. It says
it was like finger paints (indicating).? So, Charise
Kanps was found lying in blood and feces and on her
bed with that robe on. This is it (indicating) |ying
on top of Charise Kanps' body. Two of the defendant's
hairs were on this robe. One of Charise Kanps' hairs
right there across the body (indicating).

They | ooked for hairs. Wiere did they find the
hair in that apartnment? Found it in the bathroom
sink. Found it in, on the robe tie. Found it in the
fan, and they found it in a pile of feces on the floor
underneath the body. The defendant's hair in every
place in that apartnent was consistent wth his
killing Charise Kanps.

The cabinet in the bathroom was open. Ri ght
where the towels were kept were open. The def endant
had gone in there to clean up after he nurdered
Charise and his hair was in that sink.?

2l The indications the State made were to crinme scene
phot ogr aphs depicting Kanps' body "nude, lying on her face, wth
bl ood sneared on her back, buttocks and thighs." State .
Arnmstrong, 110 Ws. 2d 555, 579, 329 N W2d 386 (1983). These
are the sane photographs this court concluded in Arnstrong's
direct appeal were properly sent back to the jury room to aid
the jury in its assessnent of the physical evidence produced at
trial. Id. This court stated, "W conclude that the trial
judge could reasonably decide that the photograph in question
could assist the jury in their assessnent of the physical
evi dence connecting the defendant to the crime and that the
purpose was not nerely to inflame or prejudice the jury." 1d.

22 As noted, there was no indication the killer cleaned
himsel f or herself at Kanps' apartnent. Further, Wegner found
no traces of blood in Arnstrong' s car.

23 As noted above, the police found no indication, and there
was no evidence to establish, that the killer cleaned hinself or
hersel f at Kanps' apartnent follow ng the nurder.
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The defendant would want you to believe that hair
kind of floats around and | ands where it was and has a
mnd of its own. There is no explanation for why that
hair was found in every place that the defendant was

except that he nurdered Charise Kanps. ( Enphasi s

added.)

189 In cl osi ng, Ar st rong di sput ed t he State's
characterization of hair evidence at |ength. Speci fically,

Arnmstrong argued that the sharing of hairbrushes anong Kanps,
May, and Arnstrong provided an innocent explanation for why
Arnmstrong's hair was found in Kanps' bathroom sink. Armstrong
noted that many forcibly renoved pubic hairs were found at the
scene, all of which were inconsistent wwth Arnstrong's hair, and
asserted that the hairs belong to the person who killed Kanps.

90 The jury convicted Arnstrong on all counts.

C. Procedural H story and Newy D scovered Evi dence.

191 After t he convi ctions, Armstrong filed a
postconviction notion that requested a new trial, arguing: (1)
Orebia's identification of Ar mst rong shoul d have been
i nadm ssi bl e because of the State's use of hypnosis to enhance
his menory; (2) the line-up identification of Arnstrong was
unreliable and was therefore inadmssible; (3) the trial court
erroneously exercised its discretion by allowng tw color
mur der scene phot ographs of Kanps' to be sent to the jury room
and (4) the State breached its duty to disclose exculpatory
evidence by failing to provide an accurate copy of a parking

ticket received by the defendant. See State v. Arnstrong, 110

Ws. 2d 555, 559-60, 329 N WwW2d 386 (1983). This court

af firnmed. The Seventh Circuit Court of Appeals later denied
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Arnstrong's petition for a wit of habeas corpus. Arnmstrong v.

Young, 34 F.3d 421 (7th Gir. 1994).

192 On February 26, 1991, Arnstrong noved for a new trial
based on newly discovered evidence, specifically DNA evidence
that excluded him as the source of senen on Kanps' robe. The
circuit court for Dane County, Honorable M chael B. Torphy, Jr.,
denied the notion, concluding that this evidence would not

probably produce a different result on retrial. See State v.

Arnmstrong, No. 1992AP232-CR, unpublished slip op. at 2 (Ws. C.
App. June 17, 1993). The court of appeals affirnmed. [d. at 1.
193 The ~court of appeals determned that the senen
evidence was "an insignificant piece of circunstantial evidence
l[inking Arnstrong to Kanps and to her apartnent.” ld. at 2.

Further, the court of appeals stated:

O much greater inportance to the state's case
was the unshaken testinony of Kanps' neighbor who saw
Arnstrong acting strangely while going in and out of
Kanps' apartnent building during the hours when the

crime occurred. Arnstrong attenpted to present an
alibi for that tinme that the state effectively
denol i shed. O her physical evidence, such as blood
and hair sanples found on his body and at the crine
scene, also incul pated Arnstrong. Addi tionally, the
day after the nmurder Arnstrong made an unusually |arge
deposit of $315 in cash in his bank account. Kanps
was known to have had $400 in her apartnent the
previous day that was never found. Arnmstrong was
aware of the cash because it was he who had paid it to
her to satisfy a debt. This evidence would likely

produce a guilty wverdict on retrial even wth
Arnmstrong' s concl usive proof that he did not |eave his
senmen in Kanps' apartnent.

Id. at 3.
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194 On May 17, 2001, Arnmstrong filed another notion for a
new trial based on newy discovered evidence. This notion was
based on three findings, which the State did not dispute.

195 First, DNA testing conducted by Dr. Edward Bl ake
excluded Arnmstrong, as well as Kanps' boyfriend, Dillman, as the
source of the two hairs found on the robe belt. As noted above,
at trial, the State's forensic expert testified that using
m croscopi ¢ analysis, she concluded that one hair was "simlar"
and one "consistent” with Arnstrong's hair. Second, Bl ake found
no traces of blood when exam ning a piece of cloth acconpanying
slides allegedly prepared fromthe henostick swabs and scrapi ngs
from Arnstrong's thunbs and |arge toes. Third, Arnstrong
reasserted that the DNA analysis conducted in 1990 excluded
Arnmstrong as the source of the senen on the Kanps' bat hrobe.

196 The only issue was whether this new evidence created a
reasonabl e probability that the result would be different at a
trial. Arnmstrong clainmed that it did, while the State

cont ended:

[Qne of the things you do, when you analyze that is,
what was the strength of the scientific evidence that
we present ed?

Frankly—and you alluded to this earlier—
[Armstrong's counsel] did a superb job of cross-
exam ning Mss Wegner in deflating the significance of
this evidence.

He brought out the fact that 80 percent of the
popul ation is secretors. It was clear, by the tine
she was done testifying, that the boyfriend or the
def endant could have been contributors of the senen,
but we didn't know—wae couldn't say precisely who.
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He cross-examined her and elicited that there
were, | think, 54 pubic hairs on the bed spread
forcibly extracted of unknown ori gin.

| believe that there were 50 not consistent with
either the victim or the defendant. Five in the
vacuum sweepings around the bed wth the sane
characteristics. One on the bathrobe itself.

There was a bevy of hair that was testified to
that would not have included either the defendant or
the victim but was attributable to no one that we
knew of at that point.

And [Arnstrong's counsel] argued very effectively
that the hair evidence was not that significant.

. He tal ked about hair goes everywhere. He
i ntroduced evi dence concer ni ng t he shari ng of
hai r brushes between Charise Kanps, Jane My, who was
the defendant's girlfriend, and the defendant. I
think two of those hairbrushes were at the scene.

And, beyond, which we have the defendant's
adm ssion, that he was in the apartnent on the night
of the nurder.

So the fact that there's hair there, that is seen
as consistent with the defendant, is no surprise.

Now | think the Court correctly pointed out that
the defendant's contention that these hairs are now—
that Mss Wgner's testinony, that the hairs were
"consistent with" or "simlar to" the defendant's,
does not fall—t's clear that to the extent sonebody
wants you to draw the inference that those hairs are
the defendant's, that you can't draw that inference
anynore, but she stated what was known to her at the

time, and there's no indication, that in fact, in the
kind of characteristics she was | ooking at, that these
hairs aren't "consi stent™ or "simlar to" t he

defendant's. They sinply aren't the defendant's.

197 1In response, Arnstrong argued the foll ow ng:
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[ Yfou don't even need a crinme scene expert to see, as
the Court has already indicated, from your preface
here, the critical inportance of this; because it is
the belt, that there's a good chance was the
i nstrunment of death, but beyond that, it's right over
the body where the killer had to have been during the
course of the nurder, and the hairs are on top of it,
and | can't think of a forensic expert, a crime scene
expert, who would be the appropriate expert in this
case, who wouldn't say that that was extrenely
probative, highly probative. That it was deposited at
or around the tinme of the nurder.

It's common sense. It's what they would say,
because it's in accord with the wusual transfer of
princi ples and, indeed, you know, who said that to the
jury? [The prosecuting attorney.] He didn't just say
indicative of gqguilt, as he said in his argunent; he
said concl usive, irrevocabl e, and he said it
per suasi vel y, notw t hstanding our prai se of our
col | eague, [Arnstrong's trial counsel,] for pointing
out there's an 80 percent chance the serology could
have neant sonmebody el se. That wasn't it.

VWhat's inportant here? The fact, very fact that
you're isolating on, and that is these are very, very
probative pieces of evidence. The hairs right on top
of the belt, right over the crinme scene, wth the
senmen bel ow.

A juror looking at this evidence, reasonably
listening to what [the prosecuting attorney] said,
what the rebuttal was, about timng and explanations
for all these different kind of things, and Oebia's
opportunity to observe, and everything else, what do
people ordinarily do in a commbn sense way?

They say show ne the physical evidence that's
nost highly probative, that we can use one way or
another to corroborate, and what the State said here,

in very forceful termns, it's conclusive, it's
irrevocable, the hair is there, obviously that's hair,
and that there's a high likelihood, extraordinarily

high likelihood left by the killer, because of where
it's found, and the senen below, that obviously could
not be denonstrated at the trial conclusively didn't
conme from Arnstrong.

37



No. 2001AP2789 & 2002AP2979

Both the hair and the senen, it's not going to be
a question of opinion; it's a question of fact. They
are not from Ral ph Arnstrong.

That was sonething that this jury, |'m sure,
would rely on when they considered everything, as the
ti pping point, because it is so highly probative. | t

is so critical to who commtted this crime.

198 The circuit court for Dane County, Honorable Patrick
J. Fiedler, denied Arnstrong's notion. Regardi ng the henostick
tests and how they did not show the presence of any blood, the
circuit court found that Wgner's analysis expended all of the
bl ood found. The court further concluded that Wgner's
testinmony regarding finding blood underneath Arnstrong's nails
was proper.

199 Regarding the senen, the circuit court determ ned that
this evidence was mnor. Moreover, the court observed that
Arnstrong established that 80 percent of the population are Type
A secretors and that there was no way of knowi ng when the senen
stains were placed on the robe. Thus, the <circuit court
concluded, the jury was well-apprised of the weight to be given
to the evidence.

1100 Wth regard to the  hair evi dence, the court
acknow edged that the bulk of the scientific evidence concerned
the hair analysis. However, the new hair DNA tests did not
sufficiently tip the scale in Arnstrong's favor, the circuit
court concl uded. The court was persuaded by the fact that the
evidence was properly admtted given the science of the tines
and that the State nmade a fair presentation of the evidence in

its opening and closing argunents. Also, viewing the entirety
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of the State's presentation of its closing argunent, the court
concluded the hair evidence played but a snmall role in the
State's case. If the case were to be retried, the circuit court

posi t ed:

| am satisfied the jury would also hear that it is
i npossible to ascertain with any precision when the
hairs found their way on the belt. That this would be
consistent with other hairs, to which we cannot give
ownership to, that are found in the apartnent,
including that of an animal, and that wth the
advancenment in science over the course of the |ast 20
years, while it may be that the hair analysis would
certainly be different, | am satisfied, given the way
that it would be dealt with in its entirety, that the
result would remain the sane.

1101 The court said that the nost critical evidence was the
ti me-di stance testi nony as it rel ated to Arnmstrong's
wher eabout s. Thus, the court concluded that Arnstrong did not
meet his burden of clear and convincing evidence that the newy
di scovered evidence created a reasonable probability that the
out come woul d be different on retrial.

102 Arnstrong appeal ed, and the court of appeals affirned.
The court of appeals first determ ned that judicial estoppel did
not lie against the State. Arnmstrong, Nos. 2001AP2789-CR and
2002AP2979- CR, unpublished slip op., f31. Arnmstrong noted that
at his trial in 1981, the State argued that the senen and hairs
found on the victims bathrobe unm stakably inplicated Arnstrong
as the nurderer. 1d., 130. |In light of the new DNA tests, the
State now argued that neither the senmen nor hair was connected

to the nurder and that innocuous reasons explain why that

physi cal evidence was present. Id. Arnstrong clainmed the State
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should be judicially estopped from naking this turnabout. Id.
The court of appeals disagreed, concluding that because

Armstrong was asserting newy discovered evidence, the facts

could not be the sane. Id., 9131. Therefore, the court of
appeal s reasoned, judicial estoppel did not Ilie against the
State. Id.

1103 The court of appeals next turned to Arnstrong's newy
di scovered DNA tests. Id., 9132-34. Initially, the court of
appeal s had to decide whether the newly discovered evidence test
applied. 1d., 932. Arnstrong proposed that it did not and that
a harmess error test did. Id., 933. Rat her than seeking to
add new and relevant evidence to the fold, Arnstrong sought to
remove a powerful inference of guilt from the hair and senen
that is now known to be utterly irrelevant to establishing his
guilt. See id. As it was now known that the evidence was
erroneously introduced and used, Arnstrong argued the State bore
the burden of proving the error was harmess. 1d.

1104 The ~court of appeals concluded that the newy
di scovered evidence test was proper, but westled wth this

concl usion, witing:

Which test we use is of potential significance.
This is an extrenely close case. It is not possible
to tell fromthis record whether Arnmstrong is innocent
or guilty. Wile we affirmthe trial court's decision
to use the newly discovered evidence test, the use of
a harmess-error test would probably result in our

reversing the trial court's order. W agree wth
Arnstrong's argunent that innovations in science cast
doubt on evidence admtted at trial. These

advancenents in technol ogy, however, do not render the
trial court's evidentiary rulings erroneous at the
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time they were nmade. "A notion for a new trial based
on new y-di scovered evidence does not claimthat there
were errors in the conduct of the trial or deficiency
in trial counsel's performance."” [State v. Brunton

203 Ws. 2d 195, 206-07, 552 N.W2d 452 (C. App.
1996).] The distinction Arnstrong nmakes between newy
di scovered evidence not presented to the jury and
evidence later shown to be false is a rational
di stinction. Addi tional evidence 1is conceptually
different from evidence from which the State argued
fal se concl usi ons. But this distinction has not been
recogni zed and we cannot escape the undisputed fact
that Arnstrong's DNA evidence is newy discovered. It
may be anomal ous that we use a nore strict test where
the State benefits from false factual conclusions than
where the State benefits from an erroneous evidentiary
ruling. But the test for newly discovered evidence is
the test the suprene court and this court continue to
use.

1d., 134.

1105 The State disputed only whether Arnstrong had "clearly
and convincingly" proven that the new "'evidence create[s] a
reasonable probability that the outconme would be different on

retrial.'" Id., 136 (quoting State v. Avery, 213 Ws. 2d 228,

234, 570 N W2d 573 (C. App. 1997)). The court of appeals
observed that Avery determned that "'[i]f there is a reasonable
probability that a jury would harbor a reasonable doubt as to
guilt, it follows that there exists a reasonable probability of
a different result."” 1d. (quoting Avery, 213 Ws. 2d at 241).

The court of appeals determned that "[its] job is not to

determne how, if at all, the false evidence influenced the jury
in the first trial." Id., 937. | nstead, the proper inquiry,
the court of appeals stated, "is whether a hypothetical, future

jury at retrial would find Armstrong not guilty based on the
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totality of the evidence, including the new evidence obtained
fromadvances in DNA testing." |1d.

1106 After reviewing the record, the court concluded that
"[d]espite the closeness of this <case, Arnstrong has not
persuaded us that the newy discovered evidence woul d reasonably
cause a new jury to discredit the incrimnating circunstanti al
evi dence. " Id., 944. Al though "it is easily possible that a
new jury could reach a different verdict," id., the court of
appeals held that "Armstrong has not shown that the newy
di scovered evidence <clearly and convincingly creates a
reasonable probability that the outconme would be different on
retrial." 1d., 144.

1107 Finally, the court of appeals questioned whether it

had the authority to grant a new trial in the interests of

justice because the case was not on direct appeal, but it
decided that even if it had the power, it would decline to
exercise it. Id., 914, 46-47. The court of appeals

di stingui shed State v. Hicks, 202 Ws. 2d 150, 153, 549 N W2d

435 (1996), where this court concluded that the real controversy
of identification was not fully tried when "the State used the
hair evidence assertively and repetitively as affirmative proof
of Hicks' guilt" and when |later DNA tests excluded Hi cks as the

donor of the hair. 1d. at 48. The court of appeals stated:

Here, the sole issue of the case was whether
Arnstrong nurdered Kanps. The jury considered eye
Wi tness testinony, along wth other circunstantial
evidence, and found that Arnmstrong nurdered Kanps.
The msleading hair and senen evidence did not "so
cloud" or distract the jury from deliberating this
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i Ssue. Li kew se, the DNA evidence excluding DIl man
[the victims boyfriend] as the source of the hair and
senmen is not inportant enough testinony bearing on the

controversy to warrant a new trial. We concl ude t hat
the real controversy was tried fully.
I d., 150.

1108 Arnstrong seeks revi ew.
[

1109 Arnmstrong raises nultiple argunents as to why this
court should reverse, one of which is that we should use our
di scretionary reversal power. Arnstrong requests that this
court order a new trial in the interest of justice because the
real controversy has not been fully tried. W agree wth
Arnmstrong that the physical evidence now known to exclude
Arnstrong as the donor was used in a manner such that we cannot
say with any degree of certainty that the real controversy has
been fully tried.

A

110 At the outset, the State, citing State v. Alen, 159

Ws. 2d 53, 464 N W2d 426 (C. App. 1990), disputes whether
this court can order a new trial in the interests of justice, as
Arnmstrong's current appeal is not a direct appeal, but rather is
prem sed on an or der denyi ng hi m relief under
Ws. Stat. 8§ 974.06 (2001-02). W conclude that even if Allen
is correct, we have the inherent authority to order a new trial,
even where a defendant's appeal is not direct.

111 In Allen, 159 Ws. 2d at 55-56, the court of appeals
concluded that it did not have statutory authority under

Ws. Stat. 8 752.35 (1989-90) to discretionarily reverse Allen's
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j udgnment of conviction because Allen's appeal was from an order
denying himrelief under Ws. Stat. § 974.06 (1989-90).2%* There,
in a 8 974.06 notion, Allen contended that he was denied due
process because the jury instructions inproperly shifted the
burden of proof to him 1d. He conceded that he had not raised
a contenporaneous objection at the jury instruction conference
and thus lost the right to appellate review Id. However, he
asked the «court of appeals to exercise its discretionary
rever sal power under Ws. Stat. 8§ 752.35 and reverse his
judgnment of conviction. |1d. at 55-56.

112 The court of appeals rejected Allen' s request. The

court of appeals cited to its statutory power of discretionary

22 The court of appeals noted that its statutory
di scretionary reversal power stated:

In an appeal to the court of appeals, if it
appears from the record that the real controversy has
not been fully tried, or that it is probable that
justice has for any reason nmiscarried, the court may
reverse the judgnent or or der appealed from
regardl ess of whether the proper notion or objection
appears in the record and nay direct the entry of the
proper judgnent or remt the case to the trial court
for entry of the proper judgnent or for a new trial
and direct the making of such anendnents in the
pl eadi ngs and the adoption of such procedure in that
court, not inconsistent with statutes or rules, as are
necessary to acconplish the ends of justice.

State v. Allen, 159 Ws. 2d 53, 55 n.2, 464 N.W2d 426 (C. App
1990) (quoting Ws. Stat. 8§ 752.35 (1979)) (enphasis added by
court of appeals).
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reversal, which provided it "may reverse the judgnent or order
appealed from . . . and may direct the entry of the proper
judgnent or remt the case to the trial court for entry of the
proper judgnent or for a new trial . . . ." Id. at 55 n.2
(quoting Ws. Stat. 8 752.35 (1989-90)). However, the court of
appeals stated that "[when an appeal 1is taken from an
unsuccessful collateral attack under [8 974.06, Stats. (1989-
90)] against a judgnent or order, that judgnment or order is not
before us." Id. at 55. Instead, "[a]ll that is before us is an
order which refuses to vacate and set the judgnent of conviction
aside or to grant a new trial or to correct a sentence." |d. at
55- 56. Thus, the court of appeals concluded that its statutory
di scretionary reversal power did not permt it "to go behind a
[§ 974.06] order to reach the judgment of conviction." 1d. at
56.

113 Wile the court of appeal s’ and this court's

di scretionary reversal powers are coterm nous, Vollner v. Luety,

156 Ws. 2d 1, 18, 456 N.W2d 797 (1990), we need not decide
whet her our statutory power is constrained according to Alen
because this court has "both inherent power and express
statutory authority to reverse a judgnent of conviction and
remt a case for a new trial in the interest of justice, even
where the circuit court has exercised its power to order or to

deny a new trial."?® Hicks, 202 Ws. 2d at 159; State v.

2 Allen's exceedingly narrow view of the broad grant of
power of discretionary reversal 1is strange. This court's
statutory discretionary reversal power states:
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In an appeal in the suprene court, if it appears from
the record that the real controversy has not been
fully tried, or that it is probable that justice has
for any reason mscarried, the court may reverse the
j udgment or order appealed from regardl ess of whether
the proper notion or objection appears in the record,
and nmay direct the entry of the proper judgnent or
remt the case to the trial court for the entry of the
proper judgnent or for a new trial, and direct the
maki ng of such amendnents in the pleadings and the
adoption of such procedure in that court, not
i nconsistent with statutes or rules, as are necessary
to acconplish the ends of justice.

Ws. Stat. 8§ 751.06 (2003-04) (enphasis added).

From the statute's face, this court can "reverse the
judgnment or order appealed from. . . and nmay direct the entry
of the proper judgnent or remt the case to the trial court for
the entry of the proper judgnment or for a new trial." 1d. The
first part of the sentence clearly says that this court can
reverse an "order appealed from" The court order appealed from
here is the order that refused to vacate and set aside the
original judgnent of conviction and order a new trial.

However, if an appeal is here fromthat order, it does not
follow that this court is powerless to reverse the underlying
j udgnent . Note that the second part of the sentence provides
the power "to remt the case to the trial court for entry of the
proper judgnent or for a new trial." The fact that the word
"order" is not in this language may not affect this court's
power to reverse the underlying judgnent. That is, if an appea
is taken froman order, we nmay still retain the power to order a
new trial or reach the underlying judgnment via our discretionary
reversal power.

Nonet hel ess, even if our power to directly reach the

underlying judgnment is restricted because the word "order" is
not contained in that sentence, then by the statute's | anguage,
this court may still properly reverse the order that denied
Arnmstrong's notion for a new trial and remit the case for a new
trial. W can vacate the trial court's order denying the notion
for newtrial with directions for the circuit court to grant the
not i on. In any event, we |eave resolution of this issue for

anot her day.
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Penigar, 139 Ws. 2d 569, 577, 408 N.W2d 28 (1987); Stivarius
v. Divall, 121 Ws. 2d 145, 153, 358 N.W2d 530 (1984); State v.
McConnohie, 113 Ws. 2d 362, 369-70, 334 N.W2d 903 (1983).

114 Under both our inherent powers and our statutory
authority, "This court approaches a request for a new trial wth
great caution. W are reluctant to grant a new trial in the
interest of justice, and thus we exercise our discretion only in

exceptional cases.”" Mirden v. Continental AG 2000 W 51, 4987,

235 Ws. 2d 325, 611 N W2d 659 (citations omtted). e
conclude this is an exceptional case, and invoke our inherent
powers and reverse the circuit court's order denying Arnstrong's
request for a new trial and remand this case with directions to
grant Armstrong a new trial .2
B

1115 As noted in Vollner, this court has concluded that the
real controversy was not fully tried where inportant evidence
was erroneously excluded or where the evidence was admtted that
shoul d have been excl uded. Vol | ner, 156 Ws. 2d at 19-20. As

was the case in Hicks, this case inplicates both of these

2 W will assume, but not decide, that our inherent
authority applies the sane criteria as our statutory
di scretionary reversal power. Under the statutory discretionary
reversal power, when the real controversy has not been fully
tried, the court is not required to find a substantia
probability of a different result on retrial. Vollnmer v. Luety,

156 Ws. 2d 1, 19, 456 N.W2d 797 (1990).

We al so add that our discretionary reversal power, although
to be invoked in exceptional circunstances, is plenary and not
necessarily restrained by any other possible nmeans of relief.
Conpar e Roggensack, J., dissenting, 11164, 188.
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situations. See Hicks, 202 Ws. 2d at 161. First, the jury did
not hear i1inportant DNA evidence that bore on an inportant issue
of the case. Second, the State presented physical evidence as
affirmative proof of guilt, an assertion that was inconsistent
with what the later DNA analysis revealed. See id. Thus, the
crucial issue of identification was clouded. See id.

116 Because of the striking simlarities between the

present case and H cks, we set forth a detailed discussion of

t he H cks case.

C

1117 In H cks, the defendant was convicted of burglary,
robbery, and two counts of sexual assault. H cks, 202 Ws. 2d
at 152. The convictions stemmed from allegations that the
defendant, who was a black man, entered the apartnent of the
victim who was a white female, with intent to commt a felony,
forced the victiminto two separate acts of sexual intercourse,
and then stole $10. 1d. at 153.

1118 At trial, the victim testified that while she was
getting ready for work one norning, she heard a knock at her
apartment door around 7:25 a.m Id. at 153-54. She | ooked
through the door's peephole and saw a black man. Id. at 153
The victim said the man identified hinself as her wupstairs
nei ghbor and asked to use her phone, as he said his phone was
broken. Id. It was stipulated to that the defendant lived in
the sane apartnent conplex as the victim and that their
apartnments were wthin 90 seconds walking distance of each
other. 1d. at 154.
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119 The victimlet the man into her apartnent, showed him
where the phone was, and then went to the bathroom to finish
getting ready for work. Id. at 153. She then saw the man's
face behind her in the mrror. Id. The man threw a scarf
around her head and neck to blind her and then sexually
assaulted her tw ce over the next 30 m nutes. Id. at 153-54
During the assault, the victim caught glinpses of the nan's face
and heard the man speak to her intermttently. |d. at 154. The
victim stated the assailant left the apartnment around 7:55 a.m
Id.

1120 Two days later, the victimidentified the defendant as
the assailant from an eight-man |ine-up. Id. After the
def endant was arrested, the police seized a "Caucasian" head-
hair they found on the inside of the pants the defendant was
wearing. |d. The pants were apparently not the sanme pants the
victim said the defendant was wearing at the tinme of the
assault. 1d.

121 A "Negro" head hair was found on the victins
conforter. In addition, 15 days after the assault, the police
conducted a vacuum sweep of the victims apartnent for physical
evidence and found four "Negro" pubic hairs. |1d. The victim
said only one other black person had been in her apartnent
before the assaults, a wonan two years earlier who asked to
borrow a bl anket. [d. at 155.

122 Also recovered from the apartnent were specinens of

senen, blood, and saliva. Id. at 155. However, DNA anal yses of
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the specinmens were inconclusive due to insufficient sanpling
sizes. |d. at 155.

1123 To bol st er the wvictinms identification of t he
defendant as the assailant, the State presented testinony from a
State Crinme Lab anal yst who conducted analyses of the various
hairs that had been recovered. |[|d. at 154. The anal yst opined
that the physical characteristics of four of the five hairs
found in the apartnment were "consistent,” while the other hair
was "simlar,” wth hairs obtained from the defendant. Id. at
154, 166. The anal yst also opined that the physical
characteristics of the hair recovered fromthe defendant's pants
was "consistent” wth the victims hair. Id. at 154. The
anal yst agreed that unlike fingerprints, m croscopic hair
conparisons can never yield a definitive identification. Id.
Thus, she stated to a reasonable degree of scientific certainty,
that the hairs recovered "could have" cone from the defendant
and the victim |d. at 154-55. The State clained that all of
the hairs cane from the same person, the defendant. |d. at 166.
However, the State did not have DNA tests conducted on the
hairs. [|d. at 155.

124 The defendant's theory at trial was that he had never
been in the victims apartnent. Id. at 163. The defendant's
girlfriend, who was living wth the defendant at the tineg,
testified that on the day of the assaults, the defendant |eft
the apartnent around 6:40 a.m to go to work. Id. at 155.
However, she stated he returned about 20 mnutes |ater because
he was not feeling well. She stated she left the apartnent at
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7:00 a.m to go to Rockford, Illinois. 1d. She also presented
a tel ephone bill that showed a call nmade from their apartnment at
8:12 a.m to her nother's house in Rockford. The girlfriend
testified that the defendant made this call. Id. The
defendant's enpl oyer also testified that the defendant called in
sick sonetinme between 7:00 a.m and 7:30 a.m Id.

1125 In other words, the defendant could not otherw se
account for his whereabouts during the tinme of the assault from

7:25 a.m until 7:55 a.m

1126 The State used the hair evidence to show that it was

"nmore likely that [the defendant] commtted the crine." |d. at
167. Indeed, at trial, the State characterized the evidence as
“"powerful" and "strong" evidence of guilt. Id. During the

State's closing argunent, in addition to relying on the victins
identification, the State relied heavily on the expert's opinion
that the hairs found at the scene were consistent wth or
“mat ched" those provided by the defendant. 1d. at 167-69. The

State argued:

Not only do we have a positive—as positive as it
gets—+dentification by the victim of this crime of
[the defendant]; but . . . [1]ln addition to that,
there are the hair standards, the hair standards and
unknowns, that were conpared and found consi stent.

[ Def ense counsel] conplains about 15 days! The
m ghty and powerful Madison Police Departnment waits 15
days to vacuumup the foot of [the victins] bed!

Vell, let me remnd you that one of those hair
sanples canme from the conforter. One of the hair
sanples, that matched his, that was consistent wth
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canme fromthe conforter that was seized that very

nor ni ng.

The other hair sanples cane fromthe vacuum ngs.
And did it matter that they were 15 days later?

There were still hairs there that were consi stent

with his! They were still laying there. . . . Those
hairs were still there, where they had been, where
they had fallen when he was in that apartnent. They
were still there, to be matched up with his.

Id. 167-69 (enphasis added.)

1127 Regarding the consistency with the hair recovered from

the defendant's leg, the State cl ai ned:

The
hi s

ot her hairs. Renenber, the one that canme out of
pants, that matched her head, was taken diligently

when [the victin] was taken for an exam and her hair
standards were pull ed.

And when he's taken into custody, those pants are

taken into custody. And, |lo and behold, that's where
her conparison, her hair conparison cones from

ld. at 169.

1128 The State best summarized its case with the foll ow ng

ar gunment

Let'

hi m

i n closing:

"Here's a guy that matches +the description.
S put himin a line-up."

And, o and behold, [the victin] says, "That's
|"mcertain that's him™"

And, |lo and behold, he lives right—a mnute and

a half away from her

hi s

And, | o and behold, his hair natches up.

And her hair is in his clothes! Her hair is in
cl ot hes.

Id. at 169-70 (enphasis added.)
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1129 The jury convicted the defendant on all charges.

1130 Postconviction DNA testing, however, reveal ed
inconclusive results as to the source of the hair found on the
defendant's pants, the head hair obtained from the victims
conforter, and two of the pubic hairs obtained from the vacuum
sweep. |d. at 156. O the other two pubic hairs, one of them
actually revealed the presence of two different DNA sources,
with the other DNA source possibly stemming from blood or senen
on the hair. 1d. The defendant was excluded as the main source
of DNA, but the DNA testing expert could not form a concl usion
as to his connection with the other DNA source. 1d. From DNA
testing of the other pubic hair, which the expert agreed nmay
also have contained two different DNA sources, the expert
testified that the defendant was not the source of that pubic
hair. 1d.

1131 The circuit court denied the defendant's notion for a
new trial. Id. at 157. In an ineffective assistance of counse
analysis, the trial court concluded that it was not reasonably
probable that the DNA testinmony would result in a different
verdict at a new trial. Id. at 157. The court of appeals
reversed, concl udi ng t hat t he def endant' s counsel was

ineffective for failing to have the pubic hair subjected to DNA

anal ysi s. Id. at 152. This court affirmed, but on different
grounds. This court wused its discretionary reversal powers
because the real controversy was not fully tried. 1d. at 152-
53.
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132 This court determned that the sole issue in the case
was identification: "whet her [the defendant] was the man that
entered [the victinms] apartnent and assaulted her." Id. at
163. However, the jury "did not have an opportunity to hear and
eval uate evidence of DNA testing which excluded [the defendant]

as the source of one of the four pubic hairs found at the

scene. " | d. Quite to the contrary, the State presented the
hair consistency evidence as "affirmative proof of qguilt,"” an
assertion later discredited by the DNA tests. ld. at 161, 163.

Because the defendant's theory was that he had never been in the
victims apartnent, and because of the inconclusiveness of the
other DNA results, this court concluded the conclusive DNA test
t hat excluded the defendant as the source of the hair "could
have been a crucial, material piece of evidence."?’ Id. at 164.
1133 That DNA tests were |ater done, however, did not of
itself warrant discretionary reversal, this court stated.
| nst ead, the determnative factor was "that the State
assertively and repetitively used hair evidence throughout the
course of the trial as affirmative proof of [the defendant's]

guilt.” 1d. This court observed:

The State went to great lengths to establish that the
hairs found at the scene canme from the assail ant. In
opening and closing argunents, the State relied
heavily upon its expert's opinion that the hairs found
at the scene were consistent with known standards

2l This court recognized that the jury did not hear of the
DNA evidence not because the trial court erroneously excluded
it, but because the results did not yet exist. State v. Hi cks
202 Ws. 2d 150, 164, 549 N.W2d 435 (1996).
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provided by [the defendant]. At various tinmes, the
State referred to a "match" between the hairs, thus
el evating and highlighting the inportance of the hair
evidence to the jury.

ld. at 164.
1134 On appeal, the State attenpted to downplay its use of
the hair evidence at trial and went so far as to discount the

value of the evidence. Id. at 165, 166. This court was not

persuaded, stating "a review of the record leads us to the
opposite concl usion. The State wused this hair evidence
t hroughout the trial as affirmative proof of [the defendant's]
guilt.” Id. | ndeed, this court noted that the State
characterized the evidence as "strong" and "powerful"” in the
trial court. 1d. 166-67.

1135 After detailing the State's use of the evidence in its
closing argunent, this court concluded that "[b]ased on a review
of the record, we sinply cannot say with any degree of certainty
that this hair evidence did not influence the verdict." [|d. at
171. In this court's view, the new DNA results did nmuch nore
than nerely "chip away" at the State's case, as the State's case
|eaned on the victims identification and assertion that no
bl ack person had been in her apartnment in two years. |d. This
court concluded that "[t]o the extent that the jury may have had
guestions about the accuracy of [the victims] identification,

t hese questions were |ikely answered by the State's affirmtive

use of the hair evidence." 1d. Therefore, this court held:
[T]he real controversy was not fully tried inasnuch

as: (1) the DNA evidence excluding [the defendant] as
t he donor of one of the hair specinens was relevant to
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the critical issue of identification; (2) the jury did
not hear this evidence; and (3) instead, the State
used the hair evidence assertively and repetitively as
affirmative proof of [the defendant's] quilt.

Id. at 172.%8
D
1136 The State attenpts to distinguish the present case

from Hcks on the following grounds: (1) in Hcks, the

defendant's appeal was on direct appeal shortly after the
conviction, whereas Arnstrong's appeal is premsed on a
Ws. Stat. 8 974.06 (2001-02) motion filed 20 years after his
trial; (2) in Hcks, there was no reasonabl e explanation for the
defendant's hair to be in the victims apartnment unless he was
there, where here Arnstrong admtted to being in Kanps'
apartment; (3) in Hicks, the prosecutor focused repeatedly on
the hair evidence as proof of guilt, whereas here the prosecutor
argued the physical evidence only provided an inference of guilt
while focusing on all the other evidence; and (4) in H cks, the
State did not have an abundance of strong, circunstanti al
evidence of gquilt, whereas here the State clains it does. W

are not persuaded.

8 Even a casual reading of Hi cks reveals how the dissent's
distilled discussion of that case does violence to its holding.
Conpare Hicks, 202 Ws. 2d at 172 (focusing on State's use of
evi dence assertively and repetitively as affirmative proof of
the defendant's guilt), wth Roggensack, J., dissenting, 1Y182-
86 (construing H cks as focusing on the defendant's theory of
the case and whether new evidence wundermines his or her
def ense).
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1

1137 First, we have al ready concluded that we have inherent
power to reverse a conviction and order a new trial in the
interests of justice. Further, the timng of Arnstrong's appea
20 years after his conviction is not a neaningful distinction
It is true that Arnstrong's trial occurred long before the
advent of DNA testing. However, we agree with Arnstrong that it
was only through technol ogi cal happenstance that DNA testing was

avai l able to the defendant in Hi cks on his direct appeal.

2
1138 The State's second distinction escapes us. It is true

that the defendant in H cks clainmed he was never in the victins

apart ment. However, here, Arnmstrong clains he was not in Kanps'
apartnent at the tinme of her nurder. The State used the hair
evidence to prove that Arnstrong nust have been in the apartnment
when Kanps was mnurder ed. That is, the State used the evidence
in exactly the sanme manner as in Hcks, and, based on our
di scussion below, the evidence was just as danmaging against

Ar st r ong. 2°

2 The dissent argues that "finding hair consistent wth
Armstrong's did not undermne his defense.” Roggensack, J.,
di ssenting, 1186. This point is absurd. |If Arnstrong s defense
was that he was not there when Kanps was nurdered, the State's
affirmative and repetitive wuse of the hair evidence as
"“conclusive" proof that Armstrong was the nurderer absolutely
under m ned hi s defense.

57



No. 2001AP2789 & 2002AP2979

3
1139 The State's third distinction is disingenuous. At
trial, the State did nore than sinply use the physical evidence
to establish an inference of guilt; it wused the physical
evi dence assertively and repetitively as affirmative proof of
Arnmstrong's guilt.
1140 In closing argunent, the State presented its case as

boiling down to five points:

Al | the evidence that we have presented
denonstrates beyond any doubt that Ral ph Arnmstrong was
at Charise Kanps' apartnment in the early norning hours
of June 24, 1980, nmurdering and sexually assaulting

her .

W divided the evidence that has been presented
at this trial into five areas. The first area is
tines. The defendant could not have been at Charise
Kanps' at a tinme he said he was. And the evidence

exclusively shows that it was inpossible.

The second area of evidence deals wth the
testimony of Riccie Orebia and Laura Chafee at 134
West Gorham and 120 West Gorham and who nade certain
observations to put Ralph Arnmstrong at Charise Kanps
apartnent after m dnight of June 24, 1980.

There was physi cal evidence at the scene.
Physical evidence to denonstrate conclusively that
Ral ph Arnstrong is the person who nurdered Charise

Kanps.

There is also physical evidence on Ral ph
Arnstrong that ties him precisely with the scene of
the crime. That's the third area.

The fourth is the defendant's interest in Charise
Kanps testified to by a nunber of wtnesses and
grudgingly admtted by the defendant. And evi dence
very clearly on the evening of June 23, 1980, he was
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with Jane May later in the evening when he went out
with her and, finally, when he went over to her
apartnment and he conveniently nurdered her.

Finally, there is the issue of the defendant's
credibility. The defendant got up here and Ilied
through his teeth. (Enphasis added.)

1141 After arguing why Arnstrong could not have been where
he clained he was at the tinme of Kanps' nurder, the State

focused on the physical evidence:

You have heard a | ot of description about the physical
evidence that was found at the scene, of people
descri bing the body, about itens of evidence that were
collected at the scene, hairs, blood sanples, analyses
conducted subsequent to that. The police were called
to the scene at about one o'clock on June 24, 1980
They go there. The first thing they did was they took
pi ctures because they wanted to preserve the scene and
check the evidence afterwards.

142 Regarding the hairs found on Kanps' robe, the State

cl ai ned:

Now, you have an opportunity to see what that
scene |looked Iike right after Ral ph  Arnstrong
committed the murder (indicating).®® That's what they
saw on the bed (indicating). Charise Kanps. That was
Chari se Kanps. I want you to |ook at the snear narks
on the | egs. You can't see it real well from this
angle (indicating). You have heard O ficer Fisher
describe it. You heard Jane May describe it. It says
it was like finger paints (indicating). So, Charise
Kanps was found in blood and feces and on her bed with
that robe on. This is it (indicating) lying on top of
Chari se Kanps' body. Two of the defendant's hairs
were on this robe. One of Charise Kanps' hairs right
t here across the body (indicating).

30 As noted above, the indications the State made were to
crime scene photographs depicting Kanps' body "nude, lying on
her face, with blood snmeared on her back, buttocks and thighs."
Arnstrong, 110 Ws. 2d at 579.
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1143 Regarding the findings of trace anmounts of blood

underneath Arnstrong's thunbnails, the State naintained:

The defendant's fingers were tested down at the
police station. Jill Wegner ran the henosticks around
the cuticles and under the thunb and under the nails
and around the cuticles of every finger and |lo and

behold there was blood under every fingernail, every
single one. That was Charise Kanps' blood. (Enphasis
added.)

1144 Finally, regarding the senen on Kanps' robe, the State

ar gued:

This picture shows Charise Kanps' robe. (Indicating.)
It's right next to the bed. You heard testinony about
that robe. Jill Wegner perfornmed tests on it and she
| ooked for seminal material and she found it. Found
spots of it. She did an analysis on that. She was
trying to determne the blood type of the person who
put semnal fluids on the robe. So, she analyzed it
and found that it cane froma person with type A bl ood
who secreted this blood type in his body fluid, in his
senmen, in his saliva, in his tears. And she analyzed
Ral ph Arnmstrong's blood and saliva. Ralph Arnstrong's
a type A secretor.

145 In rebuttal, the State sumred up the physical evidence

as foll ows:

The physical evidence on Ral ph Arnstrong at the scene
ties himirrevocably to the nurder of Charise Kanps.
That Ral ph Arnstrong was in the apartnment of Charise

Kanps. And that's that certainty that's not |ess
inmportant that the defendant is a Iliar. ( Enphasi s
added.)

146 As in H cks, the State now attenpts to downplay the

significance of its use of the physical evidence.?® See Hicks,

3. The State goes so far as to now ar gue:

The new DNA evidence is, at nost, proof that the two
head hairs cane from an unidentified, unknown person
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202 Ws. 2d at 165. An exam nation of the State's closing
argunent, however, belies the State's assertion that it nerely
used the evidence to establish an "inference of guilt." Indeed,
in stark contrast to Hicks, where the State argued the hairs
"mat ched" the defendants, the State in this case went further,
much further. The State argued that the physical evidence
"conclusively" denonstrated that Arnstrong was the nurderer.
The State argued that there was no explanation for the hair in
Kanps' apartnent except for the fact that he was the nurderer.
And the State argued that the blood found underneath Arnstrong's
nails was Kanps' bl ood. %2
4

1147 Finally, the State argues it had a stronger
circunstantial evidence case against Arnstrong than it did
agai nst the defendant in Hi cks, including eyew tness testinony

that identified Arnmstrong as the man who entered and exited

at an unknown tine and in an unknown rmanner. G ven
the nobility of hair, the source of the two hairs may
be a person who was never even in Kanps' apartnent, or

who was never there until after the body was
di scover ed. The new DNA evidence nakes it probable
that the hairs are sinply not connected to the crines
at all.

The State has put on the defense's hat, as this "nobility
of hair" is precisely the argunent that Arnmstrong presented to
the jury in 1981. The jury did not buy it.

2. The only evidence the State presented that arguably

established nothing nore than an inference of guilt was the
senmen evidence, as the State noted it canme from a type A
secretor and then noted only that Arnstrong was such a secretor.
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Kanps' apartnment at the crucial time, that Arnstrong's alibi was
denol i shed, that Arnstrong nade a deposit of noney the day after
Kanps' nurder that was simlar to an anmount that was m ssing
from Kanps' apartnent, and that the jury evaluated Arnstrong's
credibility in Ilight of the fact that he had six prior
convictions. In light of H cks, we are not persuaded that this
circunstantial evidence weighs heavily, if at all, in the
State's favor.

1148 Regarding identifications, Oebia saw the perpetrator
from sone distance. Wile Oebia vacillated on nultiple
occasi ons about what he saw (and although it appears that his

recollection was later refreshed by hypnosis),

he ultimately
remai ned firmthat Arnmstrong was the person he saw

1149 By contrast, in Hi cks, the victim saw the perpetrator
up-close and in person. Hcks, 202 Ws. 2d at 154. From our
reading of Hicks, there is no indication that the victimwavered
on her identification, Neverthel ess, this court still reversed
because of the State's use of the hair evidence as affirmative
proof of guilt. This court wote: "To the extent that the jury

may have had questions about the accuracy of [the victims]

identification, these questions were |likely answered by the

3% In Arnmstrong, 110 Ws. 2d at 565-76, which was
Arnstrong's direct appeal, this court established the franework
for determining the admssibility of hypnotically refreshed
recollection and concluded that the procedures used to
hypnotically refresh Orebia's testinony were not inpermssibly
suggesti ve.
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State's affirmative use of the hair evidence." 1d. at 171. The
same is true here.

1150 Regarding alibi evidence, Arnstrong has crafted an
intricate argunent to show why the State's assertion that his
alibi was inpossible is wong. The State, of course, refutes
this by noting the jury did not accept Arnstrong's explanation
of his whereabouts. However, this does not mlitate against
Ar st rong.

151 In Hcks, the defendant, who Ilived in the sane
apartnent conplex as the victim and within 90-seconds wal ki ng-
di stance, could not prove he was sonmewhere else at the tinme of
the assaults. |d. at 154. He had evidence to show that he was
not in the victims apartnent both before and after the
assaults, but he could not confirm where he was during the tine
of the assaults from 7:25 a.m to 7:55 a.m See id. at 154-55,
163. Nevertheless, this court reversed because of the manner in
which the State used the hair evidence as affirmative proof of
guilt. Id. at 172. The State has done the same thing here.

1152 Last, with respect to the deposit of noney Arnstrong
made the norning after the nurder and how such a deposit was out
of character for him and wth respect to the jury's assessnent
of Armstrong's credibility in 1ight of his six prior
convi ctions, we cannot place great weight on this propensity and
character evidence. Surely it adds to the State's case, but the
evidence can hardly be categorized as strong circunstantial

proof that renoves this case fromthe realm of Hicks, in |ight
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of what we now know about how the hair, semen and bl ood evidence
and how it was used by the State.

1153 Ther ef or e, we are not per suaded t hat t he
circunstantial evidence presented by the State distinguishes
this case from H cks

E

154 Based on a review of the record, we sinply cannot say
with any degree of certainty that the physical evidence did not
influence the jury's verdict. See Hicks, 202 Ws. 2d at 171.
The sole issue in the case was one of identification: whet her
Orebia saw Arnstrong enter Kanps' apartnent at the tine of

Kanps' nurder. Conpare id. at 163. To bolster Oebia's

identification, the State flaunted powerful conclusions before
the jury that the physical evidence conclusively and irrevocably
established Arnstrong as the nurderer. However, the jury was
present ed concl usi ons based on evidence that are now found to be
i nconsistent with the facts. The key hairs on the bathrobe belt
that was draped over Kanps' body are not Arnstrong's and the
senmen found on Kanps' robe is not Arnstrong's. In addition,
there is no indication that any blood that may have been on the

henosti cks was that of Kamps.3*

3 By mmking this observation, we do not disregard any of

the circuit court's  findings. Contra Roggensack, J.,
di ssenting, 91173. Instead, we sinply recognize the l[imtation
of this physical evidence: Wegner herself testified that she

could not determine the source of the human blood found
underneath Arnstrong's fingernails and big toenails, yet the
State argued that it was in fact Kanps' bl ood.
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155 The jury did not have an opportunity to hear and
eval uate the DNA evidence that excludes Arnstrong as the source
of the hairs and the senen. This is not evidence that tends to
"chip away" at the accumulation of the State's evidence.

Conpare id. at 171. The DNA evidence discredits one of the

pi votal pieces of proof formng the very foundation of the
State's case. If the State's theory is correct, that the senen
is from the nurderer and that the nurderer's hairs fell on the
bat hrobe belt that was draped across Kanps' body, then that
person is not Armstrong. To the extent the jury had doubts
about Orebia's testinony or the inference to draw from
Arnmstrong's deposit of noney the day after Kanps' nurder, those
questions were likely answered by the State's wuse of the
physi cal evidence. See Hicks, 202 Ws. 2d at 171 ("To the
extent that the jury may have had questions about the accuracy
of [the victims] identification, these questions were likely
answered by the State's affirmative use of the hair evidence.").
1156 The DNA evidence now excludes Arnstrong as the donor
of certain physical evidence that was relevant to the critica
issue of identity; the jury did not hear this evidence, and the
State used the physical evidence assertively and repetitively as
affirmative proof of Armstrong's guilt. Because of the affinity
between this case and Hi cks, we reverse Arnstrong's judgnment of
conviction in the interests of justice because the rea
controversy was not fully tried. Therefore, we remand this

matter for a new trial.
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11
1157 Both parties have Dbriefed argunents concerning
whet her Arnmstrong is entitled to a new trial because the DNA
results constitute newy discovered evidence. Because our
decision rests on the interests of justice, we decline to decide
whet her a new trial should be ordered based on newy discovered
evidence.®* Nevertheless, we take this opportunity to clarify

the proper test for analyzing newly discovered evidence.

% W note that there are problems with the dissent's
"mountain of other evidence incrimnating Arnmstrong that is not
affected in any way by the DNA test results at issue here.”
Roggensack, J., dissenting, 9{174. Here are sone of those
pr obl ens.

First, the dissent contends that the eyew tness testinony
pl aced Arnstrong and Arnstrong's vehicle "at Kanps' apartnent at
the tine of the nurder.” Id. Actually, the best the State
could determine was that Kanps was nurdered anywhere from
m dnight to 3:00 a.m Thus, the evidence placed Arnstrong and
his vehicle at Kanps' apartnment building around, not at, the
time of the nurder.

Second, the dissent contends that there was "human bl ood
around all 10 of Arnmstrong's fingers and on his toes . . . ."
| d. Actual |y, Wegner's henostick test results were presunptiv

positives for the presence of bl ood. From this al one, Wgner
could not determ ne whether the blood was hunan or whether it
was even blood in the first instance. See |.B.3.c. infra.

Wegner did take scrapings from underneath Arnstrong' s thunbs and
big toes and did determ ne that there was human bl ood underneath
both thunbnails and big toes. She did not conduct scrapings
under the rest of Arnmstrong's fingers or toes.

Third, the dissent contends that Arnstrong's failure to
call his brother at trial as a nmaterial witness to corroborate
Arnmstrong's testinony weighs against Arnstrong. Id. This is
little nore than burden shifting, and the dissent has not
expl ai ned how this is in anyway proper.
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1158 Quoting State v. Avery, 213 Ws. 2d 228, 234, 570

N.W2d 573 (Ct. App. 1997), the court of appeals below set forth

the standard as foll ows:

Under [a newy discovered evidence] test, Arnstrong
woul d have to prove, by clear and convincing evidence,
all of the follow ng:

(1) The evidence nust have come to the noving party's
knowl edge after a trial; (2) the noving party nust not
have been negligent in seeking to discover it; (3) the
evidence nust be material to the issue; (4) the
testimony nmust not be nerely cumulative to the
testimony which was introduced at trial; and (5) it
must be reasonably probable that a different result
woul d be reached on a new trial.

Arnstrong, Nos. 2001AP2789-CR and 2002AP2979-CR, unpubli shed
slip op., 932.

1159 An issue in Avery was whether the clear and convincing
standard applies to the reasonable probability factor. The
defendant agreed that the standard of proof in a newy
di scovered evidence claim was "clear and convincing evidence,"
but argued that the standard of proof was irrelevant because the

facts were undisputed in his case. Avery, 213 Ws. 2d at 235

Fourth, the dissent states that Arnmstrong's brother did not
file an affidavit wth Arnstrong's current nmotion for a new
trial. Id. However, the dissent does not explain how this
affects whether a different result would occur at a new trial.
Whil e such an affidavit, if filed, would be relevant to support
his notion, the converse is not true. The statenent is
irrel evant.

Properly viewing the evidence, the dissent's "nountain of
evidence" may be little nore than a molehill. See id. However
we do not reach the issue of whether there is a reasonable
probability that a different result would be reached at a new

trial.
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The court of appeals rejected this argunent, stating that "[a]
fact finder does not operate in a vacuum Rat her, the fact
finder necessarily needs a standard by which to measure whether
certain facts warrant the relief sought."” 1d. at 236. Thus,
the court of appeals concluded that a defendant nust establish
by clear and convincing evidence that there is a reasonable
probability that a different result would be reached on a new
trial.

1160 Am cus for the Innocence Project contends the Avery
court erred by inposing a double burden on defendants, first
that there is a reasonable probability of a different result and
then second, that that there is clear and convincing evidence of
t hat reasonable probability. The I nnocence Project argues that
the "reasonable probability" factor is itself a burden of
proof.3® W agree.

161 In State v. MCallum 208 Ws. 2d 463, 473, 561 N W2d

707 (1997), this court specifically attached the burden of proof
of clear and convincing evidence only on the first four criteria

in the newy discovered evidence. This court stated:

First, the defendant nust prove, by clear and
convincing evidence, that: (1) the evidence was
di scovered after conviction; (2) the defendant was not
negligent in seeking evidence; (3) the evidence is
material to an issue in the case; and (4) the evidence
is not nmerely cumulative. If the defendant proves
these four criteria by clear and convincing evidence,
the circuit court nust determ ne whether a reasonable

% Alternatively, Armstrong argues that we should at |east
| oner the burden to a preponderance of the evidence.
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probability exists that a different result would be
reached in a trial.

162 In other words, there need only be a reasonable
probability that a different result would be reached in a trial.
There are no gradations of a reasonable probability; either
there is one, or there is not. Therefore, we wthdraw | anguage
from Avery that concl udes t he reasonabl e probability
determ nati on nust be made by clear and convi nci ng evi dence.

|V

1163 In sum we conclude that Arnstrong is entitled to a
new trial in the interest of justice because the rea
controversy was not fully tried..® Therefore, we reverse the
court of appeals' decision and remand this case to the circuit
court with directions to grant his notion to vacate the judgnent
of conviction and to order a newtrial.

By the Court.—Fhe decision of the court of appeals is
reversed and the cause remanded to the circuit court for further

proceedi ngs consistent with this opinion.

3" In Hicks, this court observed that "[t]here is no
guestion that the State very capably and professionally
presented its case to the jury." Id. at 172. W agree wth
that sentinent here. Nevertheless, the interests of justice now
require a new trial.
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1164 PATI ENCE DRAKE ROGGENSACK, J. (di ssenting). The
majority opinion reverses the ~court of appeals decision
affirmng the circuit court's order denying Ralph Arnstrong's
notion to vacate his judgnent of conviction, and it then
concludes that Arnmstrong is entitled to a new trial. Majority
op., f92. The majority opinion does so based on its concl usion
that the results of DNA tests that have been recently conpleted
prove the real controversy was not fully tried. Majority op.
12. However, the actual issue in this case is whether the DNA
evidence, which 1is newy discovered, <creates a reasonable

probability of a different outcone at a new trial. See State v.

McCal lum 208 Ws. 2d 463, 474, 561 N.w2d 707 (1997). The
majority opinion is able to side-step our well-established
jurisprudence for newy discovered evidence and conclude that
Arnstrong is entitled to a new trial only by avoiding the
crucial analysis of whether this DNA evidence creates a
reasonabl e probability that a different result would be reached
at a new trial. Because | conclude that this evidence does not
create a reasonable probability that a different result would be
reached at a new trial and because | conclude that the real

controversy, whether Arnstrong raped and nurdered Charise Kanps,

was fully tried in 1981, | respectfully dissent from the
maj ority opinion. Accordingly, | would affirm the court of
appeal s.
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1166 In order to set aside a judgnent of conviction, newy
di scovered evidence nust be sufficient to establish that a
defendant's conviction was a nanifest injustice. State .
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probability exists that a different result would be reached" at
a new trial. McCallum 208 Ws. 2d at 473. The first four
criteria are questions of fact that are not contested here. See
id. at 473.

1167 The fifth criterion sets up a question of law, i.e.,
whether the facts of the case neet the legal standard of a
reasonabl e probability of a different outcome at a new trial.?
Id. In assessing this |egal standard, we nust determ ne whether
there is a reasonable probability that a jury, looking at all
the relevant evidence in regard to whether the defendant did or
did not conmt the crinme, would have reasonable doubt as to the
defendant's qguilt. See id. at 474. This exam nation requires

an assessnent of all the evidence to deternm ne what effect, if

any, the newly discovered evidence would be reasonably probable
to have on a jury's verdict at a newtrial. See id.

1168 Part of the new evidence proffered by Arnstrong is DNA
testing that shows that two head hairs found on the belt of
Kanps' bathrobe did not cone from him One of these hairs had
previ ously been characterized as "consistent™ with Arnmstrong's
hair and the other had been characterized as "simlar" to

Arnstrong's hair. At trial, Coila J. Wgner, the State's

1 would apply the newy discovered evidence test as it
repeatedly has been stated, rather than change it to omt the
requirenent that the fifth criterion be proved by clear and
convincing evidence, as the majority opinion does. Majority
op., T1l62. However, | do not address it further, and | do not
require the fifth criterion to be met by clear and convincing
evidence in this dissent, because it appears that this change in
the law was inserted, albeit wthout any explanation, into State
v. McCallum 208 Ws. 2d 463, 474, 561 N.W2d 707 (1997).

3
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expert, testified about her exam nation of eight exhibits that
contained hair sanples taken from Kanps' apartnent. She
explained that the tests she ran could exclude donors of the
hair, but not identify them When she described the hair from
ei ght exhibits, she explained that for 36 of the hairs she could
not exclude Kanps as the donor, but she could exclude Arnmstrong
as the donor. For six of the hairs,? she could not exclude
Arnstrong as the donor, but she could exclude Kanps. Only two
of the six hairs for which Arnmstrong could not be excluded as
the donor were subjected to DNA testing. For thirteen hairs,
both Kanps and Arnmstrong were excluded as donors, and nine of
the hairs she exam ned were animal hairs. A review of Wqgner's
testimony about what she said she could determine relative to
the donors of the hair sanples is helpful to a consideration of
how inportant this newy discovered evidence is in the context
of all the evidence presented at trial. Wegner testified as

foll ows:

Q And what was the result of that conparison?

A. The head hair was consistent in mcroscopic
characteristics wth the standard head hair from
M ss Kanps. It was not consistent in mcroscopic

characteristics with the hair from M. Arnmstrong.

Q Now let ne understand sonething. Wth hair
anal ysis when you say it was consistent, you can
say that testinmony or she cannot be elimnated as
the source of the hair?

2 Hairs for which Armstrong could not be excluded as the
donor were found in Exhibit 27 (hair taken from the belt of
Kanps' bathrobe), Exhibit 29 (hair taken from the bat hroom si nk)
and Exhibit 43 (hair taken from blood and fecal-like material
near Kanps' body).

4
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A. That is correct.
Q And when you say it is not consistent, you are
saying that that person or that standard is
elimnated as a source of the hair?

A. That is correct.

Q So this is a hair or examnation which only
excl udes a person, it never includes a person?

A It could include them but not identify them

Q It can't identify thenf

A: No, sir.

Q Is there any—any nethod whatsoever simlar to

fingerprints for identifying a given hair with a
gi ven person where you can say with a certainty or
to a reasonable degree of scientific certainty that
this hair cane fromthis person?

A In ninety-nine point nine (99.9% percent of the
time you could not say that a specific hair cane
froma specific individual

Wegner was very clear about the probative value of the hair
anal yses she conpl et ed.

1169 In closing argunment, the district attorney argued that
the hairs for which Arnmstrong could not be excluded as a donor
were his and tied him to Kanps' nurder. Armstrong's attorney
argued that the hair analyses did not identify Arnmstrong as the
donor of the hairs, only that he could not be excluded as the
donor. He also argued that Armstrong admtted to being in
Kanps' apartnent earlier in the evening of her nurder and
because hairs nove freely from place to place, the presence of
those hairs did not show Arnstrong commtted the crines. He
said that the novenent of hair was denonstrated by the presence

of animal hairs in Kanps' apartnment when she never had a pet.

5
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1170 Arnmstrong also proffered DNA testing of semen sanples
from Kanps' bathrobe that showed they canme from Brian Dill man,
Kanps' fiancé, as newy discovered evidence. At trial, Wegner

testified that a senen stain that was found on Kanps' bathrobe

was made by a Type-A secretor. She testified that both
Arnstrong and Dillman are Type-A secretors. Wegner al so
testified that 80% of the population are Type-A secretors. I n

closing argunent, the district attorney said that the senen
stains were made by a Type-A secretor and that Arnstrong was a
Type- A secretor. Arnmstrong's attorney carefully explained that
DIl man and Kanps were |overs, and because Dillmn was a Type-A
secretor, the senen was his. He also repeated Wgner's
testimony that 80% of the population are Type-A secretors.
Therefore, the jury could not have given this evidence nuch
weight in reaching its verdict that Arnstrong raped and nurdered
Kanps.

171 There is another fact that bears on the testinony

about senen. Kanps was raped anally and vaginally with a hard
object. Her injuries were not caused by being raped with a body
part. Therefore, it is wunderstandable that senmen from the

perpetrator of this crime was not left at the crine scene.
172 1t is inportant to keep in mnd that the DNA evidence
Arnstrong proffers is not exonerating evidence as DNA evidence

can sonetines be. Instead, this evidence affects only one part

of one of the five categories of evidence the State presented to

the jury. And, it does not affect Arnstrong's defense: that he

was at Kanps' apartnent, but not at the tinme of her nurder.
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Physical evidence that was presented to the jury included
Armstrong's fingerprint on a bong in Kanps' apartnent;® six
hairs; possible connection to the senen stains on Kanps'
bat hr obe; human bl ood around all 10 of Arnmstrong's fingers and
around his toes, except for his tw little toes, and blood on
his watch; blood snmearing on Kanps' body and face, as though she
had been "finger-painted" with her own blood;* Armstrong's
deposit of $315 later on the norning of the nurder, when the
$400 Arnstrong had paid to Kanps was m ssing from her apartnent
after the nmurder; and the lack of a forced entry into Kanps'
apartnent the night of the nmurder. The DNA test results do not
af fect nost of this physical evidence.

1173 The najority opinion inplies that the testinony of Dr.
Edward Bl ake that he could not detect blood when he exam ned a
piece of <cloth and acconpanying slides prepared from the
scrapings from Arnstrong's thunbs and great toes underm nes
Wegner's testinony that she detected human blood around all
Arnstrong's fingers and around nost of his toes. Majority op.,
195. However, the circuit court found that Blake's testinony in

this regard was not credible. This is a finding that we are not

free to disregard. Mcro-Mnagers, Inc. v. Gegory, 147 Ws. 2d

3 This is the only fingerprint of Armstrong's found in the
apartnent, which is curious given that Arnmstrong testified that
he drank a half glass of orange juice, a bottle of beer and
pl ayed nusic on Kanps' turntable when he was there.

* Ms. Wegner testified that she did not check the bathroom
for blood because she was not asked to do so. Therefore, the
jury heard no testinony about whether the nurderer cleaned up in
Kanps' bat hroom before | eaving the scene.

7
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500, 512, 434 NWwW2d 97 (C. App. 1988) (the determ nation of a
witness's credibility is for the circuit court). Therefore, the
bl ood evidence potentially linking Arnstrong to the nurder has
not been refuted by the defense, and remains part of the State's
case.

1174 In refusing to apply the newy discovered evidence
test, the majority opinion inproperly ignores the nountain of
other evidence incrimnating Arnmstrong that is not affected in
any way by the DNA test results at issue here: (1) the tine
evi dence presented by the State, showng that Arnstrong could
not have been at Kanps' apartnent between 9:10 and 9:30 p.m as
he testified at trial that he was; (2) Arnstrong' s fingerprint
in Kanps' apartnent; (3) the eyewitness testinony that placed
Arnstrong's car at Kanps' apartnment at the tinme of the nurder;
(4) the eyewitness testinony placing Arnstrong at Kanps
apartnment at the tinme of the nurder; (5) the mssing $400 from
Kanps' apartment and Armstrong's deposit of $315 the next day;°®
(6) the lack of a forced entry into Kanps' apartnent, suggesting
she voluntarily let in her nurderer; (7) the romantic interest
Arnstrong had in Kanps and her rebuff of that interest; (8) the

human bl ood around all 10 of Arnmstrong's fingers and on his toes

> Arnmstrong did not nention his trip to the bank, but
instead said that after |eaving May's apartnent, he drove around
in Brittingham and Janmes Madi son parks |ooking for a source of
cocai ne before going to Kanps' apartnent. He told police that
he got some cocaine from a "well-dressed"” African-Anmerican male
who was about "five-seven, five nine" with a nmedium "afro" and
"a nmustache that turns into sideburns.” Arnstrong changed this
detailed story after he learned that |aw enforcenent knew that
he had deposited $315 the norni ng Kanps' body was di scover ed.

8
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and the blood on his watch; (9) the parking ticket show ng
Arnstrong's car was not parked near the back door of My's
apartnent where he said he entered; (10) the testinony that
sonmeone was heard entering May's apartnent building between 3:30
and 5:00 the norning Kanps was killed; (11) the repetitive lies
Arnstrong told to | aw enforcenent and to the jury; (12) the |ack
of trial testinony by Armstrong's brother, who could have
corroborated Arnstrong's testinony that his brother was the
source of the $315 Arnstrong deposited and who could have
verified part of Arnstrong's alibi; and (13) the lack of an
affidavit from Arnstrong's brother for these notions. The
majority opinion errs in its utter disregard of this nountain of
evi dence.

175 In regard to the issue of tinme, the mpjority opinion
repeats Arnstrong’'s mantra that he left his apartnent in
Fitchburg at 9:10 p.m, drove to May's apartnent in Madison and
dropped her off, drove to Kanps' apartnent, spent about 15
mnutes at Kanps' apartnent drinking a beer, drinking sone

orange juice and playing nmusic and then drove to Brent Goodman's
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house to buy cocaine, arriving there by 9:30 p.m® Mjority op.,
1922-24. Arnstrong had to place hinself at Kanps' between 9:10
and his arrival at Goodnman's at 9:30, if he was to cover for any
evi dence he nmay have |eft at Kanps' apartnent at the tine of the
murder. However, it is not possible to do all Arnmstrong says he
did in the 20 mnutes between when he left his apartnent and
arrived at Goodman's. | agree with the circuit court that if
the jury had believed Arnstrong's tine evidence, he would not
have been convi ct ed.

176 The nmajority opinion also ignores how the immedi ate
and unwavering description of a car that matched Arnstrong' s car
as the vehicle seen at Kanps' apartnment at the tinme of the

nmur der, strengthens the eyewitness's identification of Armstrong

®In his brief to this court, Armstrong includes "Mpquest"
printouts showing driving tinmes, which he inplies, show that he

could have done all that he alleges before going to Brent
Goodman's at 9:30 p.m The State properly objected to this
presentation as evidence never presented at trial. However,
even using the times from Mapquest, it is not possible to do
what Arnstrong said he did because from his apartnent to Kanps'
address, Mpquest lists 12 mnutes; from Kanps' to Mwy's one
mnute and from Kanps' to Goodman's 10 minutes, a total of 23
m nut es. This is not the route that Arnstrong testified he
drove, in regard to his stop at Kanps' before he went to

Goodman's, because he said he first dropped May off at her
apartnent and changed from his car to Kanps' car. However, even
adding the nunbers from Mpquest shows a |apse of 23 mnutes
after he left his apartnment in Fitchburg, when he had only 20
m nutes avail able before Goodman testified he was at his house.
The 23 mnutes from Mapquest also includes no tinme for getting
people in and out of the car, changing cars and going into
Kanps' apartnment for 15 mnutes as Arnstrong said he did, comng

out, starting up the car and driving to Goodman's. The 23
m nutes also allocates nothing for all the traffic lights al ong
the routes shown on the Mapquest printouts. However you slice

it, Armstrong could not have done all that he said he did in 20
m nut es.

10
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as the man who drove that car and went in and out of Kanps'
apartnent three tines after mdnight on the night Kanps was
mur der ed. The majority opinion dimnishes Riccie Oebias
identification of Armstrong as the man Orebia saw because Orebia
was a reluctant witness and had been hypnotized. However,
Orebia gave an accurate description of Arnstrong's car |ong
bef ore being hypnotized. That description never changed.

1177 The jury's decision reflects its consideration of all

five categories’ of evidence the State presented. It cannot be

ignored that if the jury had believed Arnstrong's tria
testinmony about his being at Kanps' earlier in the evening,
while also believing the two strands of hair were his, the jury
woul d have acquitted him This is so because the jury was
offered an explanation of how Arnstrong's hairs could have
attached to the bathrobe belt. As the crine scene photo shows,
the bathrobe belt was placed over Kanps after she was nurdered
and sneared with her own blood. Therefore, that belt nust have
been elsewhere in the apartment, where it could easily have
picked up the hairs that were found on it, prior to its being
pl aced on Kanps' body. |If the jury had believed Arnstrong, they
would have believed the explanation Arnstrong's attorney
provi ded. However, the jury saw Arnstrong testify. The jury

did not believe him By refusing to apply the newy discovered

"In order to summarize the evidence the State presented,
the district attorney suggested it represented five categories:
time evidence, testinonial evidence of Riccie Orebia and Laura
Chaf ee, physical evidence, testinonial evidence of Arnstrong's
interest in Kanps which she rebuffed and Arnstrong's lies to
police and on the w tness stand.

11
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evidence test, the nmjority opinion ignores that crucial
credibility determ nation.

1178 The State presented an extraordinary anount  of
evidence, from a fingerprint to eyewitness identification of
both Arnstrong and his car, to prove that Arnstrong was Kanps'
mur der er . The question the evidence presented at trial was,
"G ven the evidence before you, did Arnstrong nurder Kanps?"
Taking away a piece of evidence from all that was presented in
this case does not change the ultimate question. Ar nmst rong
testified that he was in Kanps' apartnment. H s defense was that
he was not there when she was killed. He said he was with his
brother for part of the time and with May for part of it. H s
brother did not testify and May could not say when he returned
to her apartnent. Evi dence that would show he could not have
been at Kanps' apartnent when the eyewitness said he was would
be significant in regard to the results at a newtrial. The DNA
evi dence presented here does not affect the tinme testinony and
the eyewitness testinony of both Arnstrong's car and of him
which were critical to his conviction.

1179 The newly discovered evidence offered here is nuch
different in its inpact from the evidence that was presented in

State v. Hicks, 202 Ws. 2d 150, 549 N.W2d 435 (1996).% In

Hi cks, the question was whether H cks had ever been in the

8 State v. Hicks, 202 Ws. 2d 150, 549 N.W2d 435 (1996),
was not argued as a newy discovered evidence case. Nor could
it have been, because DNA tests were available and known to
Hi cks' attorney, who chose not to do them for what he believed
were tactical reasons.

12



No. 2001AP2789 & 2002AP2979. pdr

victims apartnent. There were only two pieces of evidence
tying him to that apartnent at trial, one of which was |ater

di sproved. The inpact of the evidence in Hocks is a far cry

from the inpact of the DNA evidence Arnstrong proffers because
of the overwhel m ng anount of evidence that was presented to the
jury in Arnstrong's case. Accordingly, | conclude that the
newly discovered DNA evidence does not make it reasonably
probabl e that a different result would be reached.
B. Real Controversy Not Fully Tried

1180 Instead of applying the newy discovered evidence test
as | have above, a test that Arnstrong fails to pass, the
majority reverses Arnstrong's judgnent of conviction on the
theory that the real controversy was not fully tried. Majority
op., 91156. In doing so, the nmjority opinion msapplies our
precedent and equates the idea of the "matter not being fully
tried" with new scientific identification procedures in a way
that threatens to reopen convictions statewide every tine a
scientific inprovenent occurs, regardless of the lack of a
probable effect on the issues underlying the jury's verdict.
Because the facts of this case do not neet the criteria
necessary to reversing a conviction under our |ong-standing
jurisprudence regarding the real controversy being fully tried,
| would not reverse the court of appeals on this basis.

1181 The ability of this court to set aside a conviction

through the use of our discretionary-reversal powers has often

13
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been di scussed.® In State v. Schumacher, 144 Ws. 2d 388, 424

N.W2d 672 (1988), we identified two avenues for its use: when
the real controversy has not been fully tried and when there has
been a miscarriage of justice. |[|d. at 400. The proper analysis
of a nmotion to set aside a conviction based on our
di scretionary-reversal powers was carefully laid out in

Schumacher and many cases since then.

[Under the "real controversy not fully tried"
category, two different situations were included: (1)
Either the jury was not given an opportunity to hear
important testinony that bore on an inportant issue in
the case, or (2) the jury had before it testinmony or
evi dence which had been inproperly admtted, and this
mat eri al obscured a crucial issue and prevented the
real controversy frombeing fully tried.

Under the second prong of the discretionary-
reversal statute, the "m scarriage of justice" prong,
the case law nmade clear that, in order to grant a
di scretionary reversal wunder this prong, the court
would have to conclude that there would be a
substantial probability that a different result would
be likely on retrial

ld. at 400-01 (citing State v. Wss, 124 Ws. 2d 681, 741, 370

N.W2d 745 (1985)). As we explained in Schumacher and have
repeated many tines since, "this broad discretionary-review
power . . . is . . . to be wused sparingly, and only in
exceptional circunstances.” Schumacher, 144 Ws. 2d at 407

(citing State v. Cuyler, 110 Ws. 2d 133, 141, 327 N.W2d 662
(1983)).

® Qur discretionary power to reverse judgments arises from
both statute and common | aw. Vol Il mer v. Luety, 156 Ws. 2d 1,
13, 456 N.W2d 797 (1990).

14
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1182 The mmjority opinion seens to rely on a belief that
the hair testinony "obscured a crucial i ssue,” thereby
preventing the real controversy from being fully tried.
Majority op., T115. Its discussion focuses mainly on Hicks.
Majority op., 9Y1117-35. The majority opinion bases its decision
on what it characterizes as the "striking simlarities"” between

Hi cks and the present case. Mjority op., 7116.

1183 I do not agree that Hi cks and the present case are
simlar. Instead, as | explain below, the two cases are
dissimlar in all respects that are material to whether the real
controversy was fully tried. In H cks, the issue the majority
opi nion turned upon was whether Hicks' claim that he had never
been in the victims apartnment was fully tried due to Hicks'
attorney choosing not to pursue DNA testing of hairs recovered

t here. Hi cks, 202 Ws. 2d at 163-64.

1184 Hicks' presence in the victims apartnment, or the |ack
of his presence, was pivotal to the case because Hicks is an
African-Anmerican and the victim said that no other African-

American nmale had been in her apartnent except the perpetrator

of the crine. Id. at 155. Five African-Anerican hairs were
found in the victims apartnent. It was the State's theory at
trial that all five hairs came from the sane person: t he
per petrat or. Id. at 165. It was Hicks' defense "that he had

never been in [the victinms] apartnment and could not have been
the source of hairs that were found there.” ld. at 163.

Al though DNA testing was available at the tine of Hicks' trial,

15
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his trial counsel chose not to have the hair evidence DNA
tested. 1d. at 155.

1185 After Hicks' conviction, DNA analysis was perforned on
the hair specinens. The results obtained from some of the
speci nens were inconclusive, but on two specinens, Hi cks was
ruled out as the source of the DNA. 1d. at 156. Therefore, the
foll owi ng syllogism was set up: if all the hair came from the
same person, the hairs were from an African-Anmerican, and the
only African-Anerican who had been in the victinms apartnment was
the perpetrator of the crinme, then H cks could not have been the
per petrator. Accordingly, we concluded that the issue of
whet her Hicks had been in the victims apartnment was not fully
tried and Hicks was entitled to a newtrial. 1d. at 171-72.

71186 In the present case, as in H cks, hair recovered from

the crinme scene was incul patory of the defendant at the tine of

trial, and sonme of it was later proved not to be the
def endant ' s. However, there the simlarity to Hicks ends.
Arnstrong said he had been in Kanps' apartnent. Ther ef or e,

finding hair consistent with Arnstrong's did not undermine his
def ense. The time evidence and the eyewitness identifications
of his car and of him at Kanps' apartnment during the time when
she was murdered underm ned his defense extensively.

1187 There is another point that bears nentioning wth
regard to the DNA evidence at issue here. What was presented at
trial was  not "false evidence," a characterization of
Arnstrong's that the court of appeals picked up. State .

Arnmstrong, Nos. 2001AP2789 and 2002AP2979, unpublished slip op.,

16
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137 (Ws. C. App. My 27, 2004). \Wegner's testinony about her
anal yses of the hair sanples explained that Arnmstrong could not

be excluded as the donor of six hairs by the tests that she ran.

She al so explained that those tests could not identify a hair's
donor. There was nothing "false" about this testinony. | t
accurately described the capability of the tests she conducted
relative to the hairs anal yzed. That there are nore accurate
DNA tests now available does not change the capability of
Wegner's tests or cause her testinony about them to becone
"fal se.™

188 In the present case, the majority opinion states,
"First the jury did not hear inportant DNA evidence that bore on
an inportant issue of the case.”™ Mjority op., T115. O course
the jury did not hear the DNA evidence. It did not exist at the
time of the trial. Likew se, the expert testinony regarding the
hairs found in Kanps' apartnment was properly admtted at the
time of the trial. It strains the neaning of "fully tried" to
suggest that Arnstrong's case was not fully tried because the
scientific bases for physical evidence set forth in the trial

were only state-of-the-art at the tinme of the trial, but not

state-of-the-art at present. Using the mgjority's standard, the
real controversy can never be fully tried because scientific
advances in evidence gathering and analysis wll continue to
i nprove. The mgjority opinion's explanation of how the DNA
evidence fits into the theory that the real controversy was not
fully tried shows the fallacy in using that test and is an

additional reason why the proper avenue to handle cases where
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new evidence is obtained is, as | have explained above, the
new y discovered evidence test. The newly discovered evidence
test is best suited to analyzing the new evidence in the context
of its inmpact on all the other evidence presented at trial.
Therefore, for the foregoing reasons, | reject the use of
di scretionary reversal under the rubric of the real controversy
not fully tried.
1. CONCLUSI ON

1189 Accordi ngly, because | conclude that the DNA evi dence
does not create a reasonable probability that a different result
woul d be reached at a new trial, and because | conclude that the
real controversy, whether Arnstrong raped and nurdered Charise
Kanps, was fully tried in 1981, | respectfully dissent from the
maj ority opinion.

1290 I am authorized to state that Justices JON P. WLCOX
and DAVID T. PROSSER join this dissent.
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