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ARGUMENT 

I 

The S t a t e ' s  argument t h a t  A p p e l l a n t ' s  t e l e p h o n e  c o n v e r s a t i o n s  

w i t h  p o l i c e  o f f icers ,  and subsequent  confession d i d  not v i o l a t e  

h i s  c o n s t i t u t i o n a l  r i g h t s  t o  remain  s i lent ,  and t o  c o u n s e l ,  l a c k  

merit and should be r e j e c t e d .  

A p p e l l a n t  concedes t h a t  he was not i n  c u s t o d y  a t  the time he 

engaged i n  c o n v e r s a t i o n s  w i t h  Detectives Martinez, Cadavid, and 

F. B .I., Agent  Munoz. The Cour t  however, would u n d o u b t e d l y  a g r e e  

that A p p e l l a n t  was i n  fact the t a r g e t  o f  a c r i m i n a l  i n v e s t i g a t i o n  

r e g a r d i n g  the d e a t h  of J u l i o  Rivas. 
r17 

T h e  S t a t e  is wrong i n  r e l y i n g  on Reichman v. State, 5 8 1  So.2d 

133 ( F l a .  1 9 9 1 ) .  C l e a r l y ,  Reichman can be d i s t i n g u i s h e d  from the 

c a s e  sub Judice f o r  s e v e r a l  compe l l ing  r e a s o n s .  Most i m p o r t a n t l y  

the f a c t  t h a t  Reichman was not the t a r g e t  of a c r i m i n a l  

i n v e s t i g a t i o n  a t  the t i m e  he was q u e s t i o n e d  by police. A p p e l l a n t ,  

u n l i k e  Reichman, was not only  a t a r g e t  of a c r i m i n a l  i n v e s t i g a t i o n ,  

he had a l r e a d y  been i n d i c t e d .  

u. A p p e l l a n t  was ind ic ted  of f i r s t  degree  murder c h a r g e s  for the 
d e a t h  of J u l i o  R i v a s  on February 18,  1989. LR.1-21, [R.350]. 
The Indictment was r e t u r n e d  j u s t  four ( 4 )  d a y s  a f t e r  the body 
o f  Julio Rivas was discovered, and a month before the 
c o n v e r s a t i o n s  w i t h  the o f f icers  took p l a c e .  
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In examining  c o n v e r s a t i o n s  between A p p e l l a n t  and the 

of f icers ,  a n o t h e r  s t r i k i n g  and d i s t i n g u i s h i n g  f a c t o r  t o  R e i c h m m  

becomes a p p a r e n t .  In the c a s e  sub 7 'udice, the A p p e l l a n t  

s p e c i f i c a l l y  i n q u i r e d  about  h i s  legal r i g h t s  and what  he c o u l d  

expect f r o m  the American Cr iminal  System. [S.R. 674-6791, [S.R. 

455-4591, All the o f f icers  involved i n  c o n v i n c i n g  the A p p e l l a n t  

t o  r e t u r n  t o  the U n i t e d  S t a t e s  i n t e n t i o n a l l y  elected not t o  inform 

h i m  t h a t  he had been i n d i c t e d  on f i r s t  degree  murder c h a r g e s  and 

t h a t  he was f a c i n g  the d e a t h  p e n a l t y  for t h a t  crime. 

i n t e n t i o n a l l y  elected not t o  a d v i s e  the A p p e l l a n t  of his  

c o n s t i t u t i o n a l  r i g h t s ,  d e s p i t e  his r e p e a t e d  i n q u i r e s .  They d i d  

e x p l a i n  t o  A p p e l l a n t  h i s  s ix th  amendment r i g h t s  t o  c o u n s e l ,  b u t  

t h a t  was o b v i o u s l y  an  a t t e m p t  t o  r e a s s u r e  h i m  t h a t  it s a f e  t o  

r e t u r n  t o  the U n i t e d  S t a t e s .  

They 

I t  i s  c l e a r  from the evidence of this  t r i a l  t h a t  the o f f i ce r s  

used  deceit and m a n i p u l a t i v e  t a c t i c s  i n  their  e f fo r t s  t o  l u r e  the 

A p p e l l a n t  t o  r e t u r n  to the U n i t e d  S t a t e s .  The  t a c t i c  was s i m i l a r  

t o  the " C h r i s t i a n  b u r i a l "  t e c h n i q u e  t h a t  h a s  bean  t r a d i t i o n a l l y  

cr i t ic i zed  by the Cour t  when used i n  connection w i t h  a n a l y z i n g  

f i f t h  amendment v i o l a t i o n s .  

@ 

The S t a t e  concedes a t  page 28 o f  i t s  brief  t h a t  the o f f icers  

were g i v i n g  i n f o r m a t i o n  r e g a r d i n g  h i s  r i g h t s  t o  the A p p e l l a n t .  The 

i n f o r m a t i o n  g i v e n  however, was only p a r t i a l l y  correct and d e s i g n e d  

not t o  e d u c a t e  the A p p e l l a n t  as t o  h i s  c o n s t i t u t i o n a l  r i g h t s  so 
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t h a t  he c o u l d  make a v o l u n t a r y  and i n t e l l i g e n t  decision. I n s t e a d ,  

they wanted t o  gain his  t r u s t ,  g e t  h i m  t o  admi t  his crime, and 

convince h i m  t o  r e t u r n  t o  th i s  j u r i s d i c t i o n .  

The S t a t e  would a l s o  s u g g e s t  t h a t  A p p e l l a n t ' s  r e q u e s t  o f  the 

o f f icers  t h a t  his c o n v e r s a t i o n s  w i t h  them be k e p t  i n  "s tr ic t  

confidence" meant only t h a t  the o f f icers  shou ld  not d i s c u s s  his 

s t a t e m e n t  w i t h  the p r e s s .  Tha t  argument i s  c l e a r l y  d i s i n g e n u o u s  

and not suppor ted  by the evidence i n  this c a s e .  Nowhere i n  the 

record is such  an  a s s e r t i o n  p l a u s i b l e .  Had A p p e l l a n t  been a d v i s e d  

of h i s  r i g h t s  a t  t h a t  point, he would have  known t h a t  t h i s  

p a r t i c u l a r  c o n v e r s a t i o n  was not c o n f i d e n t i a l .  

The S t a t e  s u g g e s t s  t h a t  A p p e l l a n t ' s  argument t h a t  miranda 

warn ings  were mandated because  the c r i m i n a l  i n v e s t i g a t i o n  r e g a r d i n g  

the d e a t h  of Julio R i v a s  had f o c u s e d  d i r e c t l y  on h i m  was r e j e c t e d  

i n  United States v .  Ionq, 866 F.2d 402 (11th C i r .  1989). T h a t  

s t a t e m e n t  i s  u n f o r t u n a t e l y  correct i n s o f a r  as the f e d e r a l  j u d i c i a r y  

i s  concerned. The same is not t r u e  however, i n  connection w i t h  

this C o u r t ' s  prior r u l i n g s .  

0 

T h i s  Cour t  h a s  never r e j e c t e d  the doctrine e n u n c i a t e d  i n  B.L. 

v. State, 425 So.2d 1 1 7 8  (Fla. 3d D.C.A. 1983); and Mosely v .  

State, 503 So.2d 1356 ( F l a .  1st D.C.A. 1987). T h i s  Cour t  h a s  a l s o  

never adopted  the r e a s o n i n g  i n  State v. Aliotto, 588 So.2d 17 ( F l a .  
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5th D.C.A. 1 9 9 1 ) .  Th is  C o u r t ' s  r u l i n g  i n  Reichman does not compel 

a c o n c l u s i o n  t h a t  Alioto, and not B.L., or Mosely is the l a w  o f  the 

S t a t e .  

AXioto, l i k e  R e i c h m m ,  involved a c t i v i t i e s  by  p o l i c e  o f f icers  

i n  the c o u r s e  of i n v e s t i g a t i n g  a crime scene. Indeed, Aliotto was 

not even a s u s p e c t  a t  the t i m e  she engaged i n  c o n v e r s a t i o n s  w i t h  

the p o l i c e  o f f icers  t h a t  r e s u l t e d  i n  her making i n c r i m i n a t i n g  

s t a t e m e n t s .  

F i n a l l y ,  i n  d e t e r m i n i n g  t h a t  A p p e l l a n t  was en t i t l ed  t o  c e r t a i n  

c o n s t i t u t i o n a l  r i g h t s  a t  the t i m e  he was a r r e s t e d ,  does not impose  

a s i g n i f i c a n t  l i m i t a t i o n  o f  police i n v e s t i g a t i o n s .  In the c a s e  sub 

iudice no p o l i c e  i n v e s t i g a t i o n s  were t a k i n g  p l a c e .  T h e  O f f i c e r s  

had a l r e a d y  indicted the A p p e l l a n t ,  the purpose  of their  

c o n v e r s a t i o n s  w i t h  A p p e l l a n t  was s i m p l y  t o  g e t  him t o  confess t o  

the crime charged and t o  convince h i m  t o  r e t u r n  t o  the U n i t e d  

S t a t e s .  The latter does not r e q u i r e  an  a d v i s e  of c o n s t i t u t i o n a l  

r i g h t s  b u t  the former c e r t a i n l y  does. See also Travlor v. S t a t e ,  

596 So.2d 957 (Fla. 1 9 9 2 ) .  

0 
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11 

The unsolicited s t a t e m e n t s  by the witness c a l l i n g  the 

A p p e l l a n t  a murdered and a son o f  a bitch were a d r a m a t i c  outburst  

of r a g e  and anger  t h a t  u n e q u i v o c a l l y  a f f e c t e d  the r i g h t s  of the 

A p p e l l a n t  t o  a f a i r  t r i a l .  Rodricrues  v. State, 433 So.2d 1273 

( F l a .  3d D.C.A. 1983). The g u i l t  or innocence of a d e f e n d a n t  must 

be determined i n  an environment t h a t  a s s u r e s  a t r u t h  f i n d i n g  

p r o c e s s  and t h a t  j u s t i c e  w i l l  be served. 

The S t a t e  i n  i t s  argument t h a t  Chanev v .  State, 267 So.2d 65 

( F l a .  1 9 7 2 ) ,  upholds the C o u r t ' s  r u l i n g  w i t h  r egard  t o  his r e q u e s t  

f o r  a m i s t r i a l  f a i l s  t o  consider the f a c t  t h a t  the Cour t  i n  Chanev 

was d e a l i n g  w i t h  an o u t  of c o u r t  s t a t e m e n t  by a person not a 

witness i n  the trial. S i m i l a r l y ,  the S t a t e  fails t o  p o i n t  o u t  i n  

r e l y i n g  on Mecsser v.'State, 330 So.2d 137 ( F l a .  1 9 7 6 ) ,  that the 

o u t b u r s t  i n  q u e s t i o n  was not even heard by the j u r y .  
@ 
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111 

The murder of Julia R i v a s  was a senseless and abominable  

crime. The f a c t  t h a t  it was a ch i ld  is the s i n g l e  m o s t  p a i n f u l  

f a c t o r .  Bu t  as sad and as senseless as it was; it was not 

e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s ,  or c r u e l .  T h i s  f a c t o r  h a s  been 

g e n e r a l l y  a p p l i e d  t o  t o r t i o u s  murders ,  e v i n c i n g  a desire t o  i n f l i c t  

a h i g h  d e g r e e  o f  p a i n .  I t  h a s  a l s o  been a p p l i e d  t o  murderers who 

appear  t o  t a k e  p l e a s u r e  i n  the s u f f e r i n g  of a human b e i n g .  See 

g e n e r a l l y  Jackson v.  State, 530  So.2d 269, 273 ( F l a .  1988); Cherrv 

v. State, 5 4 4  So.2d 1 8 4 ,  187 ( F l a .  1989). 

T h e  S t a t e ' s  argument i n  support of i t s  p o s i t i o n  t h a t  the 

c a p i t a l  fe lony was e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s ,  or c r u e l  i s  based  

on the assumpt ion  t h a t  the victim was s t r a n g l e d .  The evidence 

i n t r o d u c e d  a t  t r i a l ,  c o n t r a r y  t o  the S t a t e , s  argument was not 

c o n v i n c i n g  i n  t h a t  respect. The testimony o f  the med ica l  examiner  

was t h a t  the victim d i e d  o f  a s p h y x i a t i o n .  However, it was c l e a r l y  

p o i n t e d  o u t  t h a t  a s p h y x i a t i o n  cou ld  o c c u r  f r o m  s t r a n g u l a t i o n  and 

or drowning.  The a l l e g e d  confession of the A p p e l l a n t  c l e a r l y  

e x p l a i n s  t h a t  A p p e l l a n t  d i d  not s t r a n g l e d  the victim. H e  s t a t e s  

t h a t  he grabbed the victim and i n  seconds threw h i m  over the 

b r i d g e .  The c h i l d  never had a chance t o  r e a l i z e  what was 

happen ing .  
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The S t a t e  raises  no addition l e g a l  i s s u e s  that merit 

addressing i n  this Reply B r i e f  in its argument numbered N and V .  

It addresses, primarily issues of fact  t h a t  have d e a l t  w i t h  i n  t h e  

briefs  filed. 
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CONCLUSION 

For the reasons  s t a t e d  here in  t h i s  cause should be reversed 

sentencing  hear ing  and the and remanded for  a new t r i a l ;  or a new 

Appel lant  be sentenced t o  l i f e .  

R e s p e c t f u l l y  submi t ted ,  

DIAZ 6 BATISTA, P. A .  
At torneys  for Appel lant  
1 8 4 0  West 49th Street 
S u i t e  105 
Hialeah, d & z d a  / 33012 
T e l  e phode 3 05 )  Sg6- 0 0 05 

,h,' 
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CER!l'IFICA!PE OF SERVICE 

I HEREBY CERTIFY that a t r u e  and correct copy of the 

foregoing was mailed to the O f f i c e  of the  Attorney General a t  

401 N . W .  2nd Avenue, Miami, Florida 33128,  on t h i s  8 th  day of 

July, 1992. 
I 
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